Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


L.  C-   '■'   )■ 


L.X. 
Cw.    OasI 

n.B  100 


»   • 

••• 

• 

•  •  • 

•  • 

•  • 

•  •• 

•  •  • 

••  • 

• 
• 
• 
• 

•  •  • 

•  • 

• 
• 
• 
• 

•• 

• 
• 
• 

•  • 

•  • 

•  • 
• 

•  • 

•  •  • 

•  •  • 

•  ••• 

• 

•  • 

• 

•   • 

• 

• 

•  • 

•  •  • 

•  • 

•  • 

• 

•  • 

••• 

• 

• 

•  • 

• 

• 

•  • 

• 

•  • 

• 

•  • 

• 

• 

•  •  • 

• 

• 

•  •• 

• 

• 

• 

• 

••• 

• 

.••/: 

•  ••• 

•  ••  • 

• 

••  z 

• 

• 

•  • 

V  '•  • 

• 

•   « 

• 

•  ••  . 

• 
• 

•  • 

•  • 

•  •  •  • 
•   •  • 

• 
• 

• 

•• 

•  • 

•  •  • 

•  • 

•  -l- 


•  •  • 


•  •• 

•  •  • 
••  • 


••• 


•  •  • 


•  •• 


•  •  • 


•  •  • 


•  •   •• 

•  •  *  • 

• 

•   •  •    • 
•  •  ••• 

•  • 

•    • 

•  •  • 

•  •     • 

•  •  • 

•        • 

•  •  •  • 

•  •  •  • 

»     \ 


REPORTS 


07 


CASES   DETERMINED 

BY  THE  ^       j  2 

SUPREME  COURT 


OF 


NEW  BRUNSWICK, 


WITH 


TABLES  OF  THE  NAMES  OF  THE  CASES  AND 

PRINCIPAL  MATTERS. 


••O*- 


REPORTED  BT 

WILLIAM  PUGSLEY.  A.  B.. 

Bareistbr*  at-Law. 


i««a- 


'7"OL.   II. 

FROU  MICHART.VAH  TERH,  1873,  to  HILART  TERM.  1675. 

BOTH    INCLUSIVB. 

zxxvn  ATO  xxxvin  victoria. 


SAIST  JOHN,  N.  B.: 

"0AU.T  nms"  mtM  aoox  kg»  rot  puxmra  EtiABuamiBST,  <uanMnT  n. 

1875. 


S8260 


•  •  • 


•  •• 

•  •   • 

•  •  • 


•  •. 


•  •  • 


•  •• 


%    • 
•  •• 


•  •  •  •  •  •      • 

•  •       •• 

•  •  •       •    • 

•  •    •  •  • 

•  ••  •    •       t 


•  •   • 

•  ■ 


«  • 


•  •     •• 
1  •    •   • 

•  •   •  •  • 

»    •  •       • 


•  ••    • 

•  •   • 


•  •   •  •  • 


JUDGES 


or  THK 


SUPREME  COURT  OF  NEW  BRUNSWICK 


DURING  THESE  REPORTS. 


The  Honorable  William  Johnston  Ritchie,  C.  J. 

The  Honorable  John  Oamfbrll  Allsn. 

The  Honorable  John  Wksley  Weldon. 

The  Honorable  Charles  Fisher. 

The  Honorable  Andrew  Rainsfobd  Wetmore. 

attorney  GENERAL: 

The  Honorable  George  E.  King. 


EBBATA. 


?» 89  . .    84, 1|  Omit  '^vpoii  which  thare  was  a  difference  of  opinion  on 

the  bench.'' 
S4^  .  •        28|  and  an  action  at  law  was 

commenced  ahoxtly  after. 
"   ..       80,  fH^, 

188,  . .       21,  Fanet, 


881,..  15,16, 
877,  .. 


retnmed, 
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430,  .. 


16,  continuance, 

8,  The  former  mmt  be  made 
a  Bole  of  Court. 


there  being  an  action  at  law 
pending  at  the  time. 

Fnat. 
reserred. 
Where  a  party  giyes  land  to 
another  by  paroL 

discontinnance. 
The  former  need  not  be  made 
a  Bnle  of  Court  before  mor- 
ing  to  eet  it  aside. 
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CASES  DETERMINED 

BY  TUB 

SUPREME  COUHT  OF  NEW  BRUNSWICK, 

IN 

MICHAELMAS  TERM,  XXXVII  VICTORIA. 


B(iE  05  TUB  DEMISE  UP  FIRTH  V.  McLEOD. 
Costs — Beview  of  Taxaiio^i. — CtrtiJUd  Copka  of  DetfU, 

OcTOBEB  14th,  1873. 

Bj  the  ReT.  Stat.  o.  112, 1 13,  %  pftrtj  m%j  put  in  eridence  a  certified  eopy  of  a  eon- 
Tejanee  duly  regitterea,  on  shewioff  to  the  Court  h/  affidaTit.  that  the  original  is 
not  under  hit  control,  and  that  he  does  not  know  where  the  same  may  he  found. 

Held,  that  when  a  party  knew  quite  recently  where  the  originals  were,  he  was  not 
entitled  to  costs  of  obtaining  and  senring  certified  copies,  it  not  appearing  that 
further  search  or  enquiry  was  made,  or  that  the  deeas  had  left  the  possession  of 
the  person  in  whose  hands  he  had  seen  them 

When  a  bill  of  costs  has  been  taxed  on  erroneous  afBdavi^s,  the  injured  party 
obtaining  a  reriew,  is  entitled  to  the  costs  of  the  application. 

This  was  an  application  for  review  of  taxation  of  costs,  placed 
on  the  motion  paper  by  order  of  Allen  J.  The  items  objected  to  were 
charges  for  certified  copies  of  deeds  and  fees  paid  the  Registrar  of 
Deeds  of  St  John  County,  and  also  attorneys  fees  connected  with  the 
copying  and  service,  &c., amounting  in  the  whole  to  £^2, 1  Is,  At  the 
taxation  before  the  clerk,  an  affidavit  was  produced  of  the  lessor 
of  the  plaintiff,  that  he  had  procured  certified  copies  of  the  deeds 
from  the  Registrar,  and  had  paid  him  £10  therefor.  It  appeared, 
however,  from  an  affidavit  of  the  Registrar,  read  in  support  of  the 
motion,  that  he  had  not  copied  the  deeds  from  the  Records,  but 
that  the  originals  were  brought  to  him  by  a  clerk  in  the  office  of 
the  Attorney  of  the  lessor  of  the  plaintiff,  compared  by  him  with 
the  Records,  and  certified,  also  that  his  entire  charge  for  this  was 
only  six  or  seven  dollars,  and  that  the  same  had  not  been  paid* 


1873 

Oct,  li. 


8  CASES  IN  THE  SUPBEME  COUBT, 

^^^  An  affidavit  of  one  of  the  defendant's  attorneys  was  also  pro- 

Pi,tf„       ducedy  shewing  that  the  deeds  were  all  in  his  possession,  and  were 
«.  obtained  by  the  attorney  of  the  lessor  of  the  plaintiff,  and  that 

KcLbod.  copies  were  afterwards  served  on  the  defendant*s  attorneys,  accom- 
panied with  the  usual  notice  of  intention  to  offer  the  same  in 
evidence  and  an  affidavit  of  the  lessor  of  the  plaintiff  that  he  did 
not  know  where  the  originals  were.  It  was  also  shewn,  that  only 
a  short  time  before  this  affidavit  was  made,  the  lessor  of  the  plaintiff 
was  in  the  office  of  the  defendant's  attorneys,  and  was  examining 
the  originals.  Six  of  the  deeds  not  being  on  record  at  all,  it  was 
admitted  thac  the  charges  for  them  were  wrong,  and  it  was  also 
admitted  that  the  £10  had  not  been  paid  to  the  Registrar,  the 
affidavit  having,  as  was  sworn  to  by  the  lessor  of  the  plaintiff,  been 
made  ander  a  mistaken  supposition  that  he  had  paid  the  amount. 
Seven  of  the  deeds  charged  for  were  on  record. 

l>?/jf,  Q.  C,  in  support  of  the  motion,  contended  that  to  entitle 
a  party  to  put  in  evidence  certified  copies  of  deeds,  he  must  swear 
that  he  does  not  know  where  they  are,  and  that  the  lessor  of  the 
plaintiff,  in  this  case,  having  so  recently  seen  the  originals  in  the 
possession  of  the  defendant's  attorneys,  could  not  possibly  be 
correct  in  making  such  an  affidavit. 

Palmer f  Q.  C,  was  heard  against  the  rule. 

Duff,  Q.  C,  was  not  called  on  in  reply. 

Ritchie,  C.  J.  Without  attributing  anything  wrong,  it  must 
be  seen  that  there  has  been  a  great  deal  of  looseness  in  this  matter, 
especially  in  the  lessor  of  the  plaintiff  making  his  two  affidavits. 
He  should  certainly  have  been  much  more  careful  before  swearing 
that  he  received  copies  from  the  Registrar,  and  paid  him  the  large 
sum  he  does  swear  to.  There  are  two  Sections  of  the  Act  relating 
to  putting  copies  of  deeds  in  evidence. .  Section  12  of  the  Rev. 
Stat  c.  11^  provides  for  putting  them  in  when  the  party  makes  an 
affidavit  that  he  does  not  know  where  the  originals  may  be  found  ; 
while  Section  13  permits  them  to  be  put  in  evidence  where  the 
originals  are  in  the  possession  of  the  adverse  party,  and  due  notice 
to  produce  has  been  given.  These  deeds  were  evidently  not  in- 
tended to  be  put  in  under  the  latter  Section,  and  they  certainly 
ooald  not  be  under  the  former.     I  think  we  ooght  not  to  allow 
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these  costs  to  be  taxed^  aad  thereby  encourage  such  looseness  and 
carelessness  in  making  affidavits  as  appeared  in  this  case,  which 
this  Court  ought  to  do  all  in  its  power  to  discourage.  We  all 
agree  that  the  item  must  be  struck  out. 

Ali.bn,  J.  I  have  nothing  to  add  except  that,  when  a  party 
knows  where  deeds  were  quite  recently,  he  ought  to  make  further 
search  before  making  an  affidavit. 

Weldon,  Fisher  and  Wetmore,  JJ.,  concurred. 

^Hff*  Q*  ^-9  having  applied  for  costs  of  the  application. 

Cur.  adv,  vult. 

Oct.  25.     Ritchie,  C.  J.,  delivered  the  judgement  of  the  Court. 

On  the  argument  we  stated  that  the  items  complained  of  must 
be  disallowed,  and  gave  our  reasons.  The  only  question  remain- 
ing to  be  disposed  of  is  as  to  the  costs  of  this  application.  When 
a  party  has,  as  in  this  case,  obtained  a  taxation  of  costs,  on  afi* 
davits  of  himself  and  his  attorney,  containing  statements  of  services 
rendered  and  money  pud,  clearly  shewn  and  now  admitted  to  be 
wholly  untrue  (tho'  alleged  to  have  been  made  by  mistake),  we 
think  the  party  aggrieved  must  have  the  costs  of  correcting  such  a 
proceeding. 

If  there  ever  was  a  case  in  which  a  party  should  be  re-imbursed 
£or  expenses  necessarily  incurred  in  getting  rid  of  an  advantage 
wrongfiilly  obtained  against  him  by  his  adversary,  this  is  one  of 
the  strongevt  character. 

Rule  abioluie  wUh  cotit. 


1878 


FlITH 

McLioD. 


MeLKLLAND  a  id  9.  MA8805. 
Jttdj^mmU  a$  in  ca$$  pf  wmmtiU  wKen  came  a  remanei. 

OcTosn  14tb,  1^73. 

WAm  a  tmm  Imbwn  «ifeai«d  f«r  trial  atMt  CSiwiifc.  mi  oMde  a  MDwiMt  hf 
ovdar  of  llMGottrt* 

B^}^  JadpMtjMjbeM0«f  aaoDftiitaiiiBot  te  aiaaadfor  Mi  ptoeeediaf  »« 

"**      "  to       * 


W.  W.  Street  BM^ed  far  ja4gaMit  as  ia  cam  of  a  aoaauc  fn: 
ttoe  tnemdiag  to  trial  pnMiaiit  to  modoe,  m  «fidavit  of  die 


Oei.  14. 


CAUSES  IN  THE  SUPBEfiCE  COUKT, 
1878       defendant's  attorney,  shewing  that  the  caoae  was  entered  at  the  last 


Massoit. 


HcLbllamp    August  Circuit  in  St.  John,  and  the  Record  afterwards  withdrawn. 

^  ^  ^*  fVetiton,  Q.  C,  contray  produced  an  afEdarit  of  the  Clerk  of  the 

Circuit  shewing  that  the  cause  was  on  the  docket  at  the  previous 
May  Sittings,  and  had  been  made  a  remanet  by  order  of  the 
Judge. 

Motion  refiued  with  casts. 


|g78  OBRIBK  (f.  TATB. 

^*  ^*«  Judjmsnt  as  in  ease  of  a  nonsuit. 

OctossR  14th.  1873. 

After  notice  of  trial  giTen,  the  delbndant's  attome^r  demanded  the  partioulart  of 
the  plaintiflb  ehum.  None  ware  given,  and  the  plaintiff  takiug  no  further  steps  a 
motion  for  judgment  ae  in  caae  of  a  nonsuit  for  not  proceeding  to  trial  wae  refused, 
the  demand  of  paKiculare  being  a  complete  ttaj  of  prooeedinge  bj  Act  of  Auemblj. 

This  was  an  action  of  assumpsit,  on  a  bill  of  exchange,  the 
declaration  also  containing  the  Common  Counts.  The  venue  was 
laid  in  Gloucester  County,  and  notice  of  trial  was  given  for  the 
last  Circuit  (burt  which  opened  on  Sept.  S.  After  notice  of  trial 
the  defendant's  attorney  demanded  the  particulars  of  the  plaintiflTs 
claim.  The  plaintiff's  attorney  not  having  furnished  the  particu« 
lars  nor  proceeded  to  trial,  the  defendant's  attorney  on  the  29th 
of  September  gave  notice  of  motion  for  judgment  as  in  case  of  a 
nonsuit  for  not  proceeding  to  trial  pursuant  to  notice,  accompany- 
ing it  with  a  notice  of  waiver  of  the  demand  of  particulars. 

W.  J.  Gilbert  supported  the  motion. 

(Ritchie,  C.  J.  Tou  stayed  his  proceedings.  How  could  he 
go  to  trial,  when  you  had  tied  his  hands  1) 

I  had  a  right  to  waive  it. 

(Allen,  J.  Tou  didn't  abandon  the  demand  in  time  for  him 
to  go  to  trial.) 

(Wbimorb.  J.  By  the  Act  of  Assembly  a  demand  of  particulars 
operates  as  a  complete  stay  of  proceedings.) 

MtUion  reused  with  eosU. 
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DA7IDS0N  9.  K[Na  d  aL  1873 

OeL  14. 
RepUvin-^Motton  to  ut  aside  Writ — /Virfy  in  possi'Ssion^^Miinomir.      •»»..«»■ 

OcroBBE  14th,  1873. 

Ihe  dafendaatt  bsinf  gOTeromeiit  oontnotori  for  oonstmotim^  a  portion  of  the 
Interoolonial  Railwaj,  emplojed  sub  oontmetort  to  out  mil#aj  tleeiMrt  for  them. 
Hm  •uh<coutrMtort  went  on  pUintiffe  land  without  hi*  permiwion,  and  out 
timber  for  the 'defendanta.  An  action  of  replerin  being  brougtit,  the  defendant! 
mored  ^<o  ni  adde  the  writ  on  the  following  grounds :  (1 ).  Defendants  had  right 
asQoTemmentOomtraotorsto  cut  timber  anjrwbere  for  Bailwaj  purposes.  (2). 
isnomer  of  one  of  the  defendants,  and  (3).  Defendants  not  the  proper  parties  to 


be  senred,  not  being  in  possession. 
Held,  that  the  1st  and  9rd  objections  woold  be  defeices  to  be  set  up  b/  plea,  and  that 

the  writ  could  not  be  set  aside  on  those  grounds. 
Held  also,  that  a  defendant  ma/  be  sued  under  a  nama  he  is  eommonlj  known  bj, 

though  it  is  not  his  proper  namib 

The  defendanti  being  contractors  under  the  Department  of 
Public  Works  of  Canada  for  procuring  sleepers  for  the  Intercolonial 
Railway,  had  made  an  agreement  with  sub-contractors,  who,  as  the 
affidarits  disclosed,  went  on  the  plaintiff's  land  and  ciit  sleepers 
without  his  permission,  claiming  a  right  to  do  so  as  government 
contractors.  The  sleepers  were  afterwards  delivered  to  the 
defendants,  against  whom  a  writ  of  replevin  was  issued  at  the 
instance  of  the  plaintiff. 

An  application  was  made  to  Wetmore,  J.,  at  chambers,  to  have 
the  writ  set  aside,  on  the  following  grounds  : 

1.  The  defendants  being  contractors  had  a  right  under  Stat,  of 
Canada,  SI  Vic  c.  13,  §  8,  to  go  upon  the  plaintiff's  lands  and  cut 
sleepers,  and  no  astion  would  lie  against  them. 

£.  That  there  was  a  misnomer  in  the  case  of  one  of  the 
defendants. 

S.  That  the  defendants  were  not  in  possession  of  the  goods  when 
the  writ  was  served ;  consequently  that  they  were  the  wrong 
parties. 

The  matter  being  by  the  Judge  referred  to  the  full  Court, 

fPeUm,  Q.  C,  opposed  the  motion.  (The  Court  having 
decided  that  they  would  not  determine  the  first  point  on  a  motion 
of  this  sort,  but  that  it  must  be  tried  out  by  plea,  and  it  also 
appearing  by  affidavit  that  the  defendant,  whose  name  it  was  con* 
traded  was  wrong,  had  been  known  by  the  name  under  which  he 
WIS  sued,  the  learned  counsel  confined  their  arguments  to  the  third 
point.) 
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1873  He  contended  that  if  it  was  shewn  that  the  defendants  were  ever 


Dayioson  ^^  possession,  the  action  would  lie  against  them,  otherwise   one 

«.  could  not  get  on  with  replevin  at  all.     In  this  case  the  defendants 

King  cut  down  the  timber,  and  when  served  with  process*  turn  round 

et  at.  and  say  they  have  handed  it  over  to  some  one  else. 

J^*ifff  Q*  ^ »  ^^  heard  in  support  of  the  motion.  The  writ  was 
not  served  on  the  paity  in  possession.     I  Rev.  Stat.  c.  126,  §  9. 

(Ritchie,  C.  J.  If  the  defendants  have  a  defence,  let  them 
defend,  and  it  will  avail  them.  I  cannot  understand  what  these 
men  have  to  complain  of.) 

We  ought  not  to  have  been  served  or  named  in  the  suit,  not 
being  in  possession. 

(RiTCHis,  C.  J.  We  can't  try  that  out  now.  Let  them  shew 
that  by  plea.) 

Motion  dismissed  with  casts. 


1873  Xx  parU  SIOHABDa 

^^  **•  Certiorari  to  remove  proceedings  of  an  Inferior  Court. 

OcTOBKR,  21tt,  187a 

Where  a  moda  of  re? iewing  tbfi  jmlgmcnt  of  an  Inferior  Court  it  pointed  out  bj 
Statute,  tbe  Court  will  grant  a  certiorari  onl/  under  the  most  esoepUonal 
cireumstanoee. 

When  a  partj  has  elected  bis  mode  of  appeal  by  appl/ins  for  a  reyiew,  and  an  adTerte 
decision  has  been  had,  the  Court  will  not  grant  a  eartiarari  in  an/  case. 

This  was  a  case  tried  in  the  City  Court  of  Saint  John,  in  which 
the  plaintiff,  Richards,  was  non-suited.  A  motion  for  a  summons 
on  review  having  been  made  befoie  WeJdoUj  J.  at  Chambers  and 
refused. 

W.  Pugsley  now  moved  for  tkruUnisi  for  a  certiorari  to  remove 
the  proceedings,  with  a  view  to  the  judgment  being  quashed.  He 
said  he  would  not,  after  the  matter  had  been  before  Mr. 
Justice  WeldoQ,  have  come  to  the  full  Court,  but  for  the  peculiar 
pontion  in  which  the  judgment  of  non-suit  had  placed  the  phdn- 
tiC  the  City  Court  judge  hnving  decided,  on  what  he  believed  to 
be  erroneous  grounds,  that  the  action  could  not  be  brought  in  that 
Court,  mud  thus  having  forced  lum  to  go  to  the  County  Court. 
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This  irould  be  much  more  expensive  aad  attended  with  delay,         ^8^ 
while  the  amoant  involved  was  small.  Exvaru 

Per  Cnriam.  Had  you  come  here  in  the  first  instance  wc  would  Kicmatos^ 
probably  have  sent  you  to  your  remedy  before  a  single  judge  in 
the  manner  pointed  out  by  the  Statute,  as  it  is  only  under  the  most 
exceptional  circnmstanoes  that  a  certiorari  will  be  granted,  where 
there  is  a  review  allowed.  But,  having  elected  your  tribunal  by 
going  to  a  single  Judge  in  the  first  instance,  and  an  adjudication 
having  been  had,  you  must  abide  by  that  By  coming  here,  yott 
are  in  reality  appealing  from  the  judge's  decision,  while  the  Statute 
does  not  provide  an  appeaL 

Rule  routed. 


Dob  ov  tbe  duiss  of  J0HKST017  r.  JA&BINB.  ^^^ 

Review  oftaxeUion — Affidavit  cerUaining  irremme  statement  of  fads — Caets,  ■ 

OcTossR  21«t,  1873>. 

Wbere  an  attorney  made  an  affidaTit  on  tbe  gtatoment  of  the  Blatter,  that  certain  itttac 
had  haen  allowra,  and  it  appeared  bj  the  taxed  biU  that  th«^  had  beea  atruck  «Si 
the  rule  for  rerieir  of  taxation  waa  diioharged  with  oetts. 

SnMe,  that  there  is  aomo  doubt  at  lo  whether,  when  a  eaute  has  been  entcrsdaflid 
«tood  OTer  for  lereral  Cireuits  until  a  trial  it  had  and  ?«rdict  obtained,  wistoBi  ia 
afterwards  set  aside,  the  costs  of  the  prerious  CirooitSk  become  costs  in  tfaL  owm. 

Jack,  Q.  C,  on  the  first  day  of  this  term,  obtained  a  rule  nisi 
for  the  lessor  of  the  plaindff  to  shew  cause  why  the  taxation  of 
costs  in  this  case  should  not  be  reviewed.  The  items  objected  to 
were  the  costs  incident  to  the  January  and  May  Circuits,  in  St 
John,  in  1871^  the  cause  having  been  made  a  remanet  at  both 
Circnits,  and  tried  in  August  following,  when  a  verdict  was 
obtained  for  the  lessor  of  the  plaintiff,  which  was  afterwards  set 
aside  and  a  new  trial  granted. 

It  appeared,  however,  by  the  taxed  bill  that  those  costs  had  not 
been  allowed  by  the  Clerk,  and  the  counsel  for  the  defendant, 
stated  the  affidavit  had  been  made  on  account  of  the  Master  having 
informed  him  that  he  had  allowed  the  items  complained  of. 

It  not  being  necessary  to  give  judgment  on  the  right  of  the 
lessor  of  the  plaintiff  to  the  costs  of  the  two  Circuits  preceeding 
the  verdict  which  was  afterwards  set  aside,  upon  which  then  was 
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JOMRfTOH 

Jatoinb. 


a  difference  of   opinion  on  the  bench,  the  Court  delivered  the 
following  opinions  on  discharging  the  rule. 

BlTCHiE,  C.  J.  I  consider  that  this  is  another  of  those  cases 
idiere  their  duty  to  this  Court,  not  to  speak  of  their  moral  duty, 
should  induce  attorneys  to  ascertain  the  facts  before  they  presume 
to  come  here  and  swear  to  facts,  which  place  this  Court  in  the 
unfortunate  position  of  putting  innocent  people,  it  may  be,  to  great 
trouble  and  expense.  The  excuse  offered  as  to  the  statement  of 
the  Clerk  is,  I  consider,  no  excuse  at  all,  and  I  trust  attorneys  of 
this  Court,  will  take  warning  by  what  has  occurred  this  term,  and 
that  we  may  have  no  more  of  these  mistakes  and  reckless  affidavits. 

The  rule  must  be  discharged,  and  discharged  with  costs. 

ALTiEN,  J.  I  am  of  the  same  opinion.  It  is  much  to  be 
regretted  that  an  affidavit  such  as  in  this  oise  should  be  made 
without  taking  those  steps  necessary  to  ascertain  the  truth. 

Weldon  and  Fisher,  J.  J.     We  are  of  the  same  opinion. 

Wetmore,  J.  I  am  of  the  same  opinion.  On  the  point  as  to  the 
right  to  the  costs,  it  strikes  me  that  if  a  cause  is  continued  from 
Circuit  to  Circuit,  until  at  last  there  is  a  verdict,  and  that  verdict 
is  set  aside,  that  sets  aside  also  all  the  costs  of  the  Circuits 
proceeding  that  of  the  trial  had. 

Ritchie,  C.  J.  I  do  not  wish  to  be  understood  as  adjudicating 
on  that  point,  as  it  has  never  been  brought  up. 

Rule  discharged  imth  costs. 


1878 
Ott.  22 


CUDLIP  it  al  V,  TUB  RECTOR,  CHURCH  WARDENS  asd  VESTRY  or  tub 

CHURCH  OF  ST.  MARTINS,  iw  the  Wood. 

Review  of  taxation  of  costs — Copies  of  the  pleadu¥js  farnishd  to  Jud»jcs 
without  order  of  the  Courts  no  costs  allowed  for, 

OcTOBiB,  22nd,  1873. 

Wlieii  a  Bolioitor  being  asked  hj  two  of  the  Judges  to  let  them  see  copiet  ef  the 
pleadings  in  an  oquitj  suit,  gare  the  original  draft  to  one  Judge,  and  a  fair  oopj  to 
the  other,  no  order  of  the  Court  haTiDj;  been  made, 

Held,  He  wm  not  entitled  to  charge  in  his  bill  of  costs  for  copies  or  serrioe. 

This  was  a  suit  in  equity.    The  proceedings  being  lengthy,  and 
not  being  printed,  Fisher  and  Wetmore,  J.  J.  each  asked  the 


St.  IfAimirt 
m  THB  Wood. 
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solicitor  of  the  plaintiff  to  hand  him  a  copy  of  the  pleadings.   The  ^^8 

original  draft  was  handed  to  Wetmore,  J.,  and  a  copy  was  made  ^"c^jduT" 

for  Fisher,  J.     A  charge  of  15/.  11#.  8i  was  made  for  these  copies  ^  ^i  ^^ 

and  for  service  on  the  Judges^  and  allowed  by  the  roaster.  Thi  Rxorot. 

On  the  first  day  of  this  term  W.  J.  Gilbert  obtained  a  rule  niii  Ac. 

for  the  plaintiff  to  shew  cause  why  there  should  not  be  a  review  thz  Cmurcii 

of  taxation,  complaining  of  this  amount  or 

Jacky  Q.  C,  now  shews  cause.     In  this  case  the  objection  taken 
before  the  master,  and  in  the  affidavit  is  peculiar,  it  being  to  the 
whole  bill  generally.      This  is  contrary  to  the  practice,  which 
equires  the  affidavit  to  specify  the  items  objected  to. 

Daniel  v.  Bishop,  (McClel.  61,  Fish.  Dig.  879.)  Aliven  v. 
Fumival,  (2  D.  P.  C.  49.  Fish.  Dig.  2 109.  J  Hore  r.  Saxl,  (17. 
C.  B.  599.  Kish.  Dig.  2109.)  McLaughlin  v.  Wilson,  (3  Kerr, 
177.) 

(Weldon,  J.  Doe  d.  McCullum  r.  Roe,  (2  Allen,  143)  seems 
applicable  to  the  present  case.  There  is  no  doubt  that  the  practice, 
as  laid  down  in  the  cases,  is  that  the  objections  must  be  specifically 
stated,  and  this  application  would  not  have  been  listened  to  but 
for  the  very  exceptional,  and,  as  I  think,  improper  charges  which 
were  allowed  in  the  bill.) 

(  Wbtmorb,  J.  Mr  Jack  let  me  have  his  draft,  and  I  returned 
it,  and  I  was  certainly  surprised  to  see  a  charge  put  in  the  bill  for 
a  copy.  I  would  have  sent  to  Fredericton  and  got  the  originals 
if  I  had  thought  the  parties  would  be  put  to  any  expense.) 

It  is  the  practice  in  taxing  costs  in  equity  to  allow  many 
charges  for  work  never  done,  as  for  draft  copies,  &c  ,  the  same  as 
if  it  had  been  done,  and  as  the  Judges  are  entitled  to  copies,  I 
consider  the  charges  proper.  I  withdraw,  however,  the  charge  for 
the  copy  for  Mr.  Justice  Wetmore,  as  it  was  not  made,  but  think 
in  all  fuirueis  I  am  entitled  to  the  other  for  Mr.  Justice  Fisher,  as 
the  work  was  doue^  taking  a  good  deal  of  time  and  trouble,  which 
I  expected  to  get  paid  for.  Thit  rule  should,  however,  be 
diacharged  because  the  praedce  has  not  been  followed,  and  I  shall 
then  be  willing  to  adopt  any  recommendation  the  Court  may  make 
aa  to  a  reductiaiL 

W.  J.  Qtumn  in  support  of  the  rule. 


iO  CASES  IN  THE  SUPREME  COURT, 

^^^  A  verbal  notice  was  given  in  this  case  that  a  motion  would  be 

CuDUp  made  to  the  Court,  and  the  learned  counsel  on  the  other  side  con- 

ttalv.  sented  to  it,  thus  waiving    any  necessity  for  my  producing  an 

The  TUctoks,  affidavit  stating  my  objections  to  the  items.     It  appears  from  the 

*«•  affidavit  of  Mr.  Bainsford,  who  attended  the  taxation,  that  the 

TUK  CiiutcH  Clerk  made  a  ruling  on  all  the  items,  and  it  was  understood  there 

®'  was  to  be  a  review.     I  think  the  review  should  be  ordered  with 

St.  Maitih's 

costs. 

m  THE. Wood. 

(Wrtmorb,  J.     That  is  not  the  usual  course.) 

This  is  an  exceptional  case,  a  solictor  charging  for  papers  which 
were  not  delivered.  For  the  copies  handed  to  the  Judges,  there 
could  be  no  costs  unless  an  order  of  the  Court  was  made  for  their 
delivery. 

(Wbtmore,  J.  YovL  did  not  move  for  the  rule  with  costs,  did 
you  ?  Should  you  not  have  done  so  if  you  now  want  costs  ? — as 
if  it  had  been  discharged,  it  would  be  with  costs.) 

I  did  not  move  with  costs ;  but  there  should  be  costs  here,  this 
being  a  peculiar  case. 

Wbldon,  J.  This  is  an  application  for  review  of  taxation. 
The  affidavit  on  which  the  rule  was  obtained  was  in  general  terms. 
There  is  no  doubt  the  objections  should  have  been  specific.  But, 
as  there  appears  to  have  been  an  understanding  that  there  should 
be  an  application  to  the  Court,  I  think- this  defect  in  the  affidavit 
should  be  overlooked.  I  do  not  wish  to  interfere  with  the  rule  as 
laid  down  in  doe  d.  McCullum  v.  Roe,  and  the  other  cases  which 
have  been  cited,  but  in  consequence  of  the  understanding,  and  this 
large  cLirge  appearing  for  papers  furnished  to  the  judges,  which 
I  think  clearly  erroneous,  these  items  must  be  struck  off.  As  the 
costs  are  taxed,  on  the  clerk  making  a  reduction  of  £15.  lis.  8d. 
from  his  allocatur,  the  rule  will  be  discharged  without  costs,  and 
the  taxation  will  remain  subject  to  that  reductbn. 

F18HBR,  J.  I  agree  with  my  brother  Weldon.  Mr.  Jack  gave 
me  fair  copies  of  the  pleadings,  I  must  say ;  but,  looldng  at  the 
whole  bill,  I  think  it  is  a  fair  remuneration. 

Wetmobb.  J.  Ordinarily  speaking,  unless  a  rale  is  made  with 
costs,  1  do  not  think  oosto  diould  be  appended  to  it.    I  quite 
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igree  tbat  in  an  application  for  reriew  of  taxation  the  objections  l^TS 

should  be  stated  specifically ;  bnt  in  this  case  there  appears  to  hare  qwut 

been  an  understanding  that  there  should  be  a  review.     As  to  the  ^^i^^ 

items,  I  must  say»  I  was  surprised  at  them,  fhough  peihaps  I  ought  j^^  Bbctob, 

not  to  have  been,  and  Mr.  Jack  may  have  thought  he  was  fairly  en-  Jbc. 

titled  to  them.     I  think  the  charges  should  not  be  allowed,  but  tub  Ciiv«c« 

the  bill  reduced. by  £15.  lis.  8d.,  without  costs.  or 

Orderal  accardingiy.       ^-  ^^^^ 

IP  TU  Woov 

BiTCHiB,  C.  J.  took  no  part  in  this  case,  and  Allbv  J.  was  not 
pfesent. 


/«  n  HABBIfiON,  ah  IirsoLTm.— /«  ft  POTTXB»  not  luiou  1073 

ffomstUad— Whether  extmptimi  uuder  Jmoiwnt  AH  e/  1869.  ^-  ^ 

OnroBBR  32iid«  1878. 

1^  as  Aot  wsMd  by  Um  LegMslurs  of  Kew  Bruntwid^,  Slat  Vie^  cap.  ixt.,  it  it 
proridM  tbat  the  familj  boewtteail  of  mrery  ImmI  of  a  familj  to  tho  value  of  tii 
DQiidrtd  dolUrt  (§6001  itiall  be  «icaipt  f  vom  Ury  or  lalt  under  flsceutioD,  and  pro* 
TifioB  is  made  for  tetting  off  tbe  boBsestead  in  ease  of  a  /(./e.  in  tbe  Bberiff  *« 
baadsw 

Bcetion  10  of  the  laaolTeat  Aet  of  1800  prorides  that  nothing  shall  pass  to  the  assig- 
nee whiefa  under  any  Aet  of  a  Lsgislatnrs  is  coMnpt  from  ssisure  and  sale  under 
eseeution. 

Barrison  and  Potter  both  becanie  insolvent,  and  by  two  several  deeds,  aisigned  their 
estates  to  the  official  aseignees.  At  the  time  of  h  is  amicnment  each  was  possessed  wt 
%  boose  and  land,  on  which  he  resid«d|  saeh  being  under  mortgage,  but  the  equity 
of  redemption  comeeding  in  value  six  hundred  douars  in  saoh  eaae.  The  assignees 
having  aavertiied  the  properties  for  tale,  and  refuting  to  comply  with  an  applica* 
tion  <ff  the  insolvents^  to  nave  a  bomeitead  aet  off  to  them,  they  petitioned  the 
Ooun^  Court  Judges  who  has  jurisdiction  over  matters  in  bankruptcy,  for  an  order 
directing  tbe  amigneee  to  comply  with  tuch  requests. 

The  Judge  nnving  ordered  tbe  salee  to  proceed  and  the  proceeds  to  tbe  amount  of 
$800  to  be  handsd  over  to  each  of  tbe  insolvents. 
Held  that  the  judge  had  no  power  to  make  such  an  order. 

^«.  Whether  the  homeetead  Act  is  not  ultra  virrt  qwond  traders,  while  good  as 
to  non^tfmders. 

Whether,  even  if  tbe  homestead  Act  i*  Tslid  fit  to  traders,  there  is  tbe  requisite 
machinery  for  carrying  it  into  effect,  where  ibe  debtor  aisignt  under  the  IntulTcnt 
Act 

Whether  a  homestead  can  be  set  off  when  tbe  lend  is  under  mortgage. 

The  Insolvents  being  traders^  and  in  insolvent  circumstances, 
assigned  in  bankruptcy  under  the  provisions  of  the  Insolvent  Act 
of  1869,  Harrison,  on  the  S8th  of  October,  A.D.  1872,  and  Pot- 
ter on  the  8th  day  of  November,  in  the  same  year.  Harrison  was 
at  that  time  tlie  owner  in  fee  of  a  fium  situate  in  Sussex,  King's 
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1878        Co.,  on  which  he  resided  with  his  wife  and  a  family  of  six  chil- 

j^^        dren,  the  latter  being  all  under  age  and  all  residing  with  him  on 

Habrisov.    ^^^  ^^^^  farm,  which  was  and  is  his  family  homestead.     The  other 

In  rt       insolvent,  Potter,  lived  with  his  wife  and  one  child  in  Crouch- 

PoTTBR       ville,  near  the  City  of  St.  John,  and  was  the  owner  in  fee  of  a 

house  and  several  lots  of  land  adjoining,  where  he  resided,  which 

house  and  premises  were  and  are  his  family  homestead.     Both  the 

premises  in  question  were  under  mortgage. 

The  insolvents  severally  petitioned  the  Judge  of  the  County 
Courts  of  Saint  John  and  King's  respectively,  setting  forth,  among 
other  things,  that  the  assignees  of  their  estates  had  advertised  the 
said  farm  and  house  and  lots  for  sale  ;  that  the  petitioners  claimed 
that  their  wearing  apparel,  bedding  and  kitchen  utensils,  and 
tools  of  their  trade  or  calling  to  the  amount  of  sixty  dollars,  and 
also  a  family  homestead  for  each  petitioner,  not  to  exceed  in  value 
$600,  and  to  be  set  off  according  to  the  provisions  of  the  Act  31st 
Vic,  cap.  XXV.,  Statutes  of  New  Brunswick,  entitled  "  An  Act 
to  exempt  the  homesteads  of  families  from  levy  or  sale  on  execu- 
tion,*' are  exempt  from  the  provisions  of  the  Insolvent  Act ;  that 
their  respective  assignees  had  allowed  them  wearing  apparel  and 
bedding,  kitchen  utensils  and  tools  of  their  trade  or  calling  to  the 
value  of  sixty  dollars,  but  had  refused  to  comply  with  their  request 
to  have  the  homesteads  set  off;  and  severally  praying  that  the 
Judge  of  the  said  County  Courts,  respectively  should  make  ao 
order  directing  the  assignee  to  sec  off  a  homestead  to  each  of  the 
petitioners. 

The  County  Court  Judge,  in  pursuance  of  such  petition,  gave 
the  following  judgment  : 

"Insolvent  Act  of  1869. — Jnthe  tnattcr  of  Charles  E.  Potur^ 
an  Insolvent. — ^The  Insolvent,  as  appears  by  his  petition  annexed, 
was  the  owner  of  real  estate  described  in  said  Petition,  being  his 
family  homestead,  subject  to  a  mortgage,  and  made  an  assignment 
to  the  Official  Assignee  of  the  County  of  Saint  John.  The  As- 
signee of  the  estate  now  offers  for  sale  the  interest  of  the  said  In- 
solvent in  such  real  estate,  and  the  Insolvent  has  applied  to  the 
Assignee  to  set  off  to  him  out  of  the  said  estate  a  family  homestead 
not  to  exceed  in  value  six  hundred  dollars,  according  to  provisions 
of  Act  of  Assembly  thirty-first  Vietoria,  chapter  xxv.,  which  re* 
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quest  the  Asitgnee  has  refused  to  comply  with,  and  the  said  lu-  ^^^ 
solvent  has  applied  by  petition  to  me,  under  sections  ten  and  fifty  /„  ^^ 
of  Insolvent  Act  of  1869,  to  enforce  compliance  with  such  request.     HAawfoir, 

Section  Ten  enacts  that  the  assignment  shall  be  held  to  convey  In  r$ 
and  vest  in  the  Interim  Assignee,  in  the  first  instance,  the  books  Porraa. 
of  account  of  the  Insolvent,  &c.,  as  well  as  all  the  real  estate  of 
the  Insolvent,  &c.,  and  also  all  his  personal  estate  and  movable 
and  immovable  property,  &c.,  except  only  such  as  arj  exempt 
from  seizure  and  sale  under  execution'  by  virtue  of  the  several 
Statutes  in  such  ca^e  made  and  provided  ;  and  by  section  foity- 
eight,  all  sales  of  real  estate  made  by  the  Assignee  shall  vest  in 
the  purchaser  all  the  legal  and  equitable  estate  of  the  Insolvent 
therein,  and  in  all  respects  shall  have  the  same  efiTect  as  to 
moitgages,  hypothecs  and  privileges  existing  thereon  as  if  the  same 
had  been  made  by  a  Sheriff  in  the  Province.  The  first  section  of 
Provincial  Act  thirty-first  Victoria,  chapter  xxv.,  exempts  the 
fiEunily  homestead  of  the  head  of  each  family  from  levy  or  sale  on 
execution  on  any  judgment  rendered  in  any  cause  of  action,  pro- 
vided such  homestead  shall  not  exceed  six  hundred  dollars  in 
value;  such  homestead  shall  not  be  assets  in  the  hands  of  an  ad- 
ministrator for  the  payment  of  debts,  nor  subject  to  the  laws  of 
distribution,  so  long  as  the  widow,  or  children  under  age,  or  any 
or  either  of  them,  shall  occupy  the  same :  the  other  sections  of 
this  Act  provide  for  selling  a  part  of  the  homestead  and  ascertaining 
the  value  thereof,  when  by  a  SherifiT  executing  any  writ  of  execution, 
and  when  the  homestead  shall  consist  of  a  house  and  lot  of  land 
which  cannot  be  divided  without  injury  and  inconvenience,  such 
homestead  may  be  sold,  and  the  Sheriff  shall  pay  over  to  the 
debtor  or  his  representatives,  out  of  the  proceeds  of  such  sale,  the 
said  sum  of  six  hundred  dollars.  This  Act,  in  the  first  place,  ex- 
pressly exempts  the  debtor's  homestead  from  levy  or  sale  on  exe- 
cution, or  for  becoming  assets  in  the  handH  of  his  administrator,  or 
becoming  subject  to  the  laws  of  •distribution  ;  and  I  am  of  opinion 
that  the  homestead  is  also  exempted  from  the  operations  of  the 
Insolvent  Act  of  1869,  by  virtue  of  section  ten  of  that  Act,  and 
does  not  pass  to  the  Assignee  in  insolvency.  Exemption  laws 
were  in  existence  in  this^  as  well  as  in  other  Proyinoes  of  the  Do- 
minion, at  the  date  of  the  passing  of  the  Iilsolyent  Act  of  1869, 
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1878 


In  re 

Hakkisoii. 

In  re 

POTTB*. 


and  by  section  ten  may  be  considered  as  recognised  and  incorpo- 
rated in  the  Insolvent  Lnw  of  the  Dominion.  It  in  therefore  the 
(lufy  of  the  Courts  administering  that  law  to  protect  the  rights  of 
the  Insolvent  as  well  as  of  the  creditors.  In  this  case,  it  is  ad- 
mitted  that  the  value  of  the  Insolvent's  equity  of  redemption  in 
the  mortgaged  homestead  is  at  least  six  hundred  dollars  beyond 
the  mortgage  claim,  therefore  no  necessity  thereupon  arises  for  the 
appointment  of  appraisers ;  neither  is  it  a  case  where  any  specific 
portion  of  the  premises  can  be  set  apart  for  the  debtor,  as  such 
severance  might  be  prejudicial  to  the  interests  of  the  mortgagee. 
I  therefore  order  that  the  Assignee  may  proceed  with  the  sale, 
and  that  the  Insolvent  shall  be  entitled  to  receive  from  the  Assignee, 
from  the  proceeds  of  such  sale,  the  sum  of  six  hundred  dollars,  if 
so  much  be  realized,  in  liea  of  his  homestead. 

Chakles  Wattbks,  J.C.C." 
And  al9o  tfiade  this  order : 

"  Insolvent  Act  of  18t)9. — Jn  the  matter  of  Charles  E  Potter, 
an  Insolvent, — Upon  reading  the  annexed  Petition,  and  on  hearing 
Mr.  Fairweather,  Counsel  for  said  Insolvent,  and  on  hearing  Mr. 
McLeod,  the  Official  Assignee,  I  do  order  that  the  Assignee  pro- 
ceed with  the  sale  oi  the  said  lands  and  premises,  and  out  of  the 
proceeds,  after  satisfying  the  said  mortgage,  pay  to  the  said  Charles 
£•  Potter  the  sum  of  six  hundi-ed  Dollars  as  his  homestead,  if 
the  property  should  bring  so  much  above  the  amount  of  the 
mortgage  ;  if  not,  then  he  should  pay  him  whatever  lesser  sum  it 
should  bring  above  the  mortgage. 

Chables  Watters,  J.C,C.'* 

The  following  is  the  case  in  re  Potter  : 

CASE. 

**  On  the  23rd  day  of  May,  1878,  the  said  Charles  E.  Potter 
presented  a  petition  to  the  Honorable  Charles  Watters.  Judge  of 
the  said  County  Court,  copy  of  which  is  hereunto  annexed  marked 
(A.)     (The  essential  contents  o£  which  are  given  above.) 

<*  It  is  admitted  that  the  said  petition  correctly  sets  forth  the 
facts  of  the  case. 

**  It  is  admitted  that  the  lots  of  land  and  premises  mentioned  in 
said  petition,  exceed  in  value  over  and  above  the  amount  due  on 
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tbe  Mortgage  therein  mentioned,  the  sum  of  six  hundred  dollars         ^^^ 

"  The  said  Charles  Watters,  Judge  of  the  County  Court  aforesaid.        ^^  ^ 
decided  on  the  said  petiiton,  that  the  Assignee  might  proceed  wltli     Hahiios. 
the  sale  of    the  premuses    mentioned   in   the  said  petition,  and        jn  n 
ordered  that   he   should    pay  to   the    said    Insolvent    (rom  the      p^rm. 
proceeds  of  the  said  sale,  the  sum  of  six  hundred  dollars,  if  so 
much  should  be  realised  in  lieu  of  <he  homestead,  or  if  the  full 
sum  of  six  hundred  dollars  should  not  be  so  realised,  th^u  such 
•mailer  sum  as  might  be  realized  by  such  sale. 

''The  said  Nelson  Arnold  as  such  Assiguee,  vas  dissatisfied 
with  the  said  decision  of  the  Charles  Watter:i,  Judge  oi  the  County 
Court  aforesaid,  and  within  the  proper  time  appealed  thcrcfiom  to 
the  said  Honorable  Andrew  R.  Wetmore,  Judge  of  the  said 
Supreme  Court,  by  petition  to  the  said  Judge,  setting  forth  the 
proceedings  on  said  petition  before  the  said  Judge  of  the  said 
County  Court  and  his  decision  thereon,  and  praying  for  the  re- 
vision of  the  said  decision,  and  within  the  proper  period  the  said 
appellant  duly  gave  sufficient  security  before  the  said  Charles 
Watters,  as  such  Judge  of  County  Court,  by  two  sufficient  sureties 
to  prosecute  the  said  appeal,  and  to  pay  cost)»  as  required  by  the 
eighty-third  section  of  the  Insolvent  Act  of  1869^*' 

(The  judgment  and  case  in  re  Harrison  are  the  same  in  every 
essential  particular.  The  statute  is  correctly  set  out  in  the 
arguments  of  counseL) 

Wktmorb,  J.  having  referred  the  appeals  to  the  full  Court 
under  sec.  83  of  the  Insolvent  Act 

Kaye^  Q.C,  and  fVeldon,  Q.C,  now  support  the  appeal. 

The  point  involved  in  both  these  cases  is,  whether  an  insolvent, 
under  the  Insolvent  Act  of  18G9,  is  entitled  to  have  a  homestead 
set  apart  in  addition  to  the  £15  worth  of  wearing  apparel,  &c. 
The  exemption  is  claimed  under  sec.  10  of  the  Insolvent  Act, 
which  says  that  ^*  the  assignment  shall  be  held  to  convey  and  vest 
in  the  interim  Assignee  in  the  first  instance,  the  books  of  account 
of  the  Insolvent,  all  vouchers,  accounts,  letters,  and  other  papers 
and  documents  relating  to  his  business,  and  negotiable  papers, 
stocks,  bonds,  and  other  securities,  as  well  as  all  the  real  estate  of 
the  Insolvent,  and  all  his  interest  therein,  whether  in  fee  or  other- 
wise^ and  also  all  his  personal  estate^  and  movable  and  immov- 
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1873        able   property,  debts,  assets  and   eflfects,  which  he  has  or  may 
j^  ^        become  entitled  to  at  any  time  before  his  discharge  is  effected  un- 
Haxjuson.     ^^''  ^^^^  ^^^>  excepting  only  such  as  are  exempt  from  seizure  and  sale 
In  r§        under  execution,  by  virtue  of  the  several  statutes  in  such  case  made 
Porrn.      and  provided."     The  revised  statutes  of  this  province,  cap.  124,  en- 
titled of    "  Insolvent   Confined  Debtors,*'   sec.  15,  provides  that 
the  wearing  apparel  and  bedding,  kitchen  utensils,  and  tools  of  a 
debtor's  trade  or  calling  shall  not  be  taken  in  execution.     This 
exemption  the  assignees  have  allowed  under  sec.  10  of  the  InsoU 
vent  Act.     But,  it  is  contended  there  is  a  further  exemption  under 
the  Homestead  Act,  Statutes  of  New  Brunswick,  81  Vic,  cap.  xxv 

The  first  section  of  this  Act  provides  that  from  and  after  the 
first  day  of  July,  one  thousand  eight  hundred  and  sixty-eight,  the 
family  homestead  of  the  head  of  each  family  shall  be  exempt  from 
levy  or  sale  on  execution  on  any  judgment  rendered  on  any  cause 
of  action  accruing  after  the  taking  effect  of  this  Act,  provided  such 
homestead  shall  not  exceed  in  value  six  hundrel  dollars  ;  such 
homestead  shall  not  be  assets  in  the  hands  of  an  administrator  tor 
payment  of  debts,  nor  subject  to  the  laws  of  distribution,  so  long 
as  the  widow,  or  children  under  age,  or  any  or  either  of  them, 
shall  occupy  the  same. 

Sec.  2  provides  that  <'the  Sheriff  executing  any  writ  of  execution 
founded  on  a  judgment f  such  as  is  mentioned  in  the  first  section  of 
this  Act,  on  application  of  the  debtor  or  his  wife,  if  such  debtor 
shall  have  a  family,  and  if  the  lands  or  tenements  about  to  be 
levied  on,  or  any  part  thereof,  shall  be  the  homestead,  shall  cause 
a  homestead  such  as  the  debtor  may  select,  not  exceeding  six  hun- 
dred dollars  in  value  to  be  set  off  to  the  debtor  in  the  manner  fol- 
lowing, to  vni :  '*  Then  follows  the  mode  of  setting  the  homestead 
off,  by  the  Sheriff  causing  three  appraisers  to  be  appointed,  one  by 
the  creditor,  one  by  the  debtor,  (or  in  case  of  absence  or  refusal  to 
appear,  one  by  his  wife)  and  one  by  himself,  who  shall  set  off  and 
assign  the  homestead,  and  the  set  off  and  assignment  so  made  shall 
be  returned  by  the  Sheriff  along  with  the  writ  for  a-ecord  in  the 
Court. 

Sec.  8  provides  that  '*  when  the  homestead  of  any  head  of  a 
Cimily,  being  a  debtor  in  axecutioni  ahall  consist  of  a  house  and  lot 
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of  land,  which,  in  the  opinion  of  the  appraisers,  cannot  be  diyided 
without  injury  and  inconvenience,  they  shall  make  and  sign  an 
appraisal  of  the  whole  value  thereof,  and  deliver  the  same  to  the 
officer  having  the  execution,  who  shall  deliver  a  copy  thereof  to 
the  execution  debtor,  or  some  member  of  his  family  of  sufficient 
age  to  understand  the  nature  thereof,  with  a  notice  thereto  attached, 
that  unless  the  execution  debtor  shall  pay  to  the  said  officer  the 
surplus  over  and  above  the  six  hundred  dollars  within  the  time 
limited  by  law  for  the  sale  of  real  estate  on  execution,  said 
premises  will  be  sold  ;  and  in  case  such  surplus  shall  not  be  paid 
within  the  period  aforesaid,  the  sale  shall  proceed,  and  out  of  the 
proceeds  of  such  sale,  said  officer  shall  pay  to  the  said  execution 
debtor,  or  his  representatives,  with  the  written  consent  of  his  wife, 
or  in  case  of  her  death,  of  the  eldest  adult  member  of  the  family, 
the  said  sum  of  six  hundred  dollars ;  and  if  such  wife  shall  not 
give  such  written  consent,  the  said  officer  shall  deposit  such  sum 
of  six  hundred  dollars  in  some  Savings  Institution  or  Solvent 
Bank,  to  the  credit  oi  said  debtor  and  wife,  to  be  withdrawn 
therefrom  only  on  the  joint  order  of  said  husband  and  wife,  or  the 
survivor  of  them.'' 

Sec  4  is  that  the  provisions  of  the  Act  shall  not  extend  to  any 
judgment  rendered  on  any  contract  made  before  the  taking  effect 
of  the  Act,  etc. 

1.  The  exemption  of  the  10th  Section  does  not  apply  to  real 
estate,  but  only  to  personal  property.  This  is  plain  from  the 
wording  of  the  Section,  real  estate  being  mentioned  first,  and 
afterwards  the  personal  property,  which  is  immediately  followed 
by  the  exemption. 

2.  The  exemption  referred  to  in  section  10,  has  reference  only 
to  Acts  oi  the  Provincial  Parliaments  passed  before  the  British 
America  Act  of  1867,  and  does  not  embrace  any  statutes  made 
subsequently. 

(WxLDON,  J.    In  &ct  you  say  the  Act  of  1868  is  ultra  viret.) 
Tes,  so  £ur  as  thia  matter  is  concerned.     The  Dominion  Parlia- 
ment haa  exclusive  jnriadiction  in  all  matters  relating  to  trade  and 
comtnem,  baakmptqr  and  insolvency.    Is  it  not  a  matter  relating 
to  insohenqr,  far  tfie  Local  Lsgiskitafe  to  say  that  nqr  portion  o< 
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a  debtor^a  property  shall  be  exempt  from  the  claims  of  hU 
creditors  ?  Whefe  is  the  limit  to  be  made  ?  If  they  can  exempt 
any  part,  why  not  the  whole?  Any  law  which  takeA  from  a 
creditor  the  power  and  remedy  which  he  otherwise  wonld  have 
against  the  debtor's  property,  deals  unmistakeably  with  the  matter 
of  insolvency.  The  British  America  Act  was  intended  to  form  a 
Commercial  Union  as  well  as  A  political  ond,  having  for  its  object 
the  making  of  the  rights  of  creditors  against  the  property  of  their 
debtors  in  eveiy  part  of  ttie  Dominion  uniform.  The  Act  of  the 
Iiocal  Legislature,  so  far  as  it  defeats  this  object,  is  ultra  vires. 

By  the  Constitution  of  the  United  States,  it  is  provided  that  no 
State  Legislature  shall  have  power  to  pass  any  law  to  impair  the 
validity  or  obligation  oJ  a  contract.  It  has  there  been  decided 
that  any  law  which  at  all  lessens  or  affects  the  value  of  the  debt, 
impairs  the  validity  of  the  contract.  American  Law  Beg.  Vol. 
10,  N.  S.  147.  Sturges  e.  Crowninshield,  4  Wheat.  ISS,  PeterSi 
Cond.  Bep.  4,  Vol.  409.  Ogden  r.  Saunders,  id.  5S3.  IS  Wheat, 

2ia. 

(BiTCRiB,  C.  J.  Suppose  the  Local  Legislature  had  sail  in  so 
many  words  that  this  amount  of  property  should  not  be  subject  to 
distribution  under  any  law,  insolvent  or  otherwise,  now  or  here- 
after to  be  passed,  would  not  that  have  been  clearly  unoonstitu« 
tional  ?  And  if  so,  could  the  Local  Legislature  effect  the  same 
thing  in  an  indirect  way  ?  Or,  to  put  it  another  way,  suppose 
when  the  Homestead  Act  was  passed,  it  was  constitutional,  there 
being  no  Dominion  Insolvent  Act,  would  not  the  Insolvent  Act, 
when  passed,  supersede  the  Local  Act  quoad  persons  liable  to 
insolvency  T) 

That  is  our  contention.  While  the  Act  may  have  been  valid  when 
passed,  and  may  even  now  be  so,  quoad  non-traders,  yet  as  to 
traders  it  must  fall. 

it  may  be  argued  on  the  other  side  that  section  10  recognized 
the  Provincial  Act  of  1868,  and  that  therefore  the  two  must  be 
read  together.  But,  we  do  not  think  this  argument  can  avail. 
In  all  Acts,  the  L^lature  must  be  presumed  only  to  recognise  as 
done  what  could  be  legally  done,  to  teeogtiiie  only  valid  Stotutes, 
and  not  an  Act  of  Assembly  passed  without  any  power  to  enact  it. 
The  intention  of  the  Domidon  Parliament  cannot  be  pennmed  to 
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have  gone  beyond  those  Acts  which  were  in  existence  before 
Confederation,  or  which,  if  passed  since,  would  be  within  the 
powers  of  the  Local  Legislature. 

3.  The  homestead  given  by  the  Act  oi  1868,  is  not  such  an 
exemption  from  seizure  and  sale  under  execution  as  is  contemplated 
by  the  10th  section  of  the  Insolvent  Act.  There  is  no  absolute 
exemption  oi  real  estate  in  this  Province  from  seizure  and  sale 
under  execution.  The  homestead  is  not  an  absolute  exemption, 
but  is  only  to  be  reserved  on  application  of  the  debtor,  or  his 
wife. 

(Ritchie,  C.  J.  Do  you  say  that  ii  the  debtor  doesn't  come  in, 
and  make  the  application,  and  the  Sheriff  goes  on  and  sells,  that 
sale  is  good  ?) 

Tes.  The  clause  of  the  1st  section,  **  the  homestead  shall  be 
exempt  **  must  be  read  with  the  other  sections  of  the  Act,  and 
clearly  means,  shall  be  exempt  on  the  application  of  the  debtor  or 
his  wife.  The  debtor  might  say.  **  It  will  be  better  for  me  not 
to  go  through  the  expense  of  having  the  homestead  laid  off,''  as 
when  the  levy  is  small  compared  to  the  value  of  the  property. 

(Ritchie,  C.  J.,  Or  might  he  not  look  at  it  in  this  way.  "  If 
I  have  a  part  set  off,  it  will  destroy  the  sale  of  the  rest"  ?) 

The  6th  sec.  of  the  Homestead  Act  (a)  shews  it  is  not  an 
exemption  under  all  circumstances. 

(Allen,  J.  You  say  the  10th  section  includes  only  what  is 
absolutely  exempt,  and  the  homestead  is  not  an  absolute 
exemption.) 

7es.  Further  than  that,  we  thick  it  a  question  whether 
section  10  could  apply  to  the  homestead  for  this  reason  alone,  that 
the  exemption,  to  avail,  must  be  an  exemption  from  both  seizure  and 
•ale.  The  homestead  could  not  come  under  this  clause,  because 
the  Sheriff  must  always  seize. 

(Allkn,  J.  He  cannot  make  the  levy  fo  apply  to  a  part,  for 
he  doem't  know  which  portion  the  debtor  may  select) 

Hie  wording  of  the  Revised  Statutes  is  very  different  from  that 
of  the  Homestead  Act,  for  there  there  is  an  absolute  exemption  of 

Jim)    6  060.    *•  The  futmiioiit  of  this  Act  iball  not  be  to  oonatrued  m  to  affect  anj 
prsfMWtjr  fmdttlsntlj  porcfaaMd  by  tbo  debtor  wImki  iu  ineoheut  circumttatioev.*' 
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1878        £15  worthy  and  the  provisions  of  sec.  10  of  the  Insolvent  Act 
2^^        will  fit  that  case,  but  not  this. 

Haebmov.  To  shew  that  the  Dominion  Legislature  could  not  have  had  the 
In  r§  Homestead  Act  in  contemplation  in  framing  the  Insolvent  Act,  it 
PoTTiR.  is  only  necessary  to  examine  the  former  Act  to  see  the  utter 
impossibility  of  applying  it  to  a  matter  in  insolvency.  The  Home* 
stead  Act  is  only  to  apply  to  judgments  on  causes  of  action 
accruing  after  the  passing  of  the  Act.  Under  the  Insolvent  Act 
how  would  you  deal  with  it?  Would  the  assignee  have  to 
distinguish  between  those  causes  of  action  which  accrued  before 
the  Act  was  passed  and  those  after  ?  Or  would  it  apply  to  the 
case  of  a  debtor  who  went  into  business  after  1868,  and  not  to  one 
who  had  been  in  business  before  that  time  ? 

It  will  be  contended  that  under  sec.  48  of  the  Insolvent  Act, 
the  assignee  may  set  out  the  homestead,  the  same  as  the  Sheriff 
could  under  an  execution.  But  that  section  merely  makes  the 
deed  of  the  assignee  in  some  cases  of  the  same  effect  as  that  of  the 
Sheriff,  and  does  not  in  any  sense  place  the  assignee  in  the  same 
situation  as  the  Sheriff.  It  shews  only  the  relation  a  purchaser 
from  the  assignee  bears  to  former  incumbrancers.  Who  would 
here  be  tjhe  creditor  to  choose  '^  one  "  appraiser  ?  To  choose  the 
three  appraisers  you  must  have  a  creditor,  a  debtor  and  a  Sheriff. 
Where  will  you  get  them  ?  Then  it  speaks  of  a  plaintiff  Who 
would  take  his  place?  Then  the  set  off  and  assignment  must 
be  returned  with  the  writ.  What  writ  is  there  here  ?  Where  is 
the  Court  to  order  a  re-appraisement  if  necessary  ?  Surely  there 
is  no  machinery  to  work  out  this»  and  can  any  man  persume  the 
Legislature  would  have  left  it  in  this  way,  ii  it  had  intended 
the  homestead  to  be  exempted  ? 

(RrrcHiB,  C.  J.  Suppose  the  Homestead  Act  had  been  in  force 
before  1867  (a),  would  not  its  provisions  of  exemption  apply  ? 
and  yet  there  would  have  been  these  same  difficulties.) 

We  refer  to  these,  to  show  that  the  Dominion  Legislature  could 
not  have  intended  to  embrace  the  Homestead  Act. 

(BiTCfHix,  C.  J.    I  don't  see  under  what  section  of  the  Act  the 
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order  waa  made  jCbr  the  payment  of  the  proceeds  to  the  .insolvent        ^^^ 
independent  of  his  wife,)  ^^^ 

(Allen,  J.     There  is  no  power   to  make  the  appraisement  Hamisos. 

except  in  the  manner  pointed  out  by  the  Act.     The  order  for  ^^ 

payment  of  the  money  to  the  insolvent  defeats  the  first  object  of  ?<»«■• 
the  Act.) 

4.  There  is  another  point  The  Homestead  Act  can  only  apply^ 
if  valid  at  all,  which  we  contend  it  is  not,  quoad  traders  at  least, 
to  cases  where  the  legal  estate  is  in  the  debtor^  and  not  where  it 
is,  as  in  these  two  6ase8,  under  mortgage.  Otherwise  there  would 
be  this  absurdity,  that  the  homestead  might  first  be  set  off  and 
then  foreclosed. 

^H/T'  Q*  ^'»  ^^'  ^^^  insolvent,  Potter,  contra.  My  learned 
friends  take  the  position  that  by  sec.  10,  it  must  be  assumed,  the 
Legislature  intended  to  exempt  only  such  things  as  are  exempted 
by  the  Local  Legislature  by  Acts  legally  passed.  I  quite  agree 
with  them  But  it  is  not  competent  for  them  to  say  this  Statute  is 
lawful  quoad  soma  parties,  and  not  as  to  others, 

(BiTCHiB,  C.  J.  Is  it  not  decided  in  England  that  an  Act  may 
be  unconstitutional  in  part,  but  not  as  to  the  rest  ?) 

I  admit  that,  as  for  instance  the  clause  assigning  peijary  in  the 
Act  of  1868  may  have  been  ultra  vires  and  the  rest  good.  But 
that  is  different  from  this,  and  the  most  that  can  be  contended  for, 
is  that  the  Act  must  be  construed  with  the  Dominion  Act  of 
Insolvency. 

(BrrcHiB,  C.  J.  There  is  no  doubt  they  had  a  right  to  pass  the 
Homestead  Act  as  against  non*traders.) 

The  argument  of  my  learned  friend  is  gone,  if  I  can  shew  that 
it  was  lawful  to  pass  the  Act  of  1 868.  To  say  that  that  Act  is 
void,  would  be  to  attempt  to  take  away  from  the  debtor's  wife  and 
fiunily  a  protection  they  could  have  had  without  it.  It  merely 
clothes  the  property  of  the  debtor  with  a  trust  for  the  benefit  of 
his  wifis  and  family,  just  as  he  could  have  done  by  conveyance  in 
spite  of  any  insolvent  law.  There  is  nothing  to  shew  that  when 
this  property  was  purchased.  Potter  was  not  in  solvent  drcum- 
itanoee.  We  must,  therefore,  persume  he  was,  and  could  he  not  have 
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iet  $600  apart  at  that  time  under  a  trust  ?  I  persume  this  Court 
will  say  he  could  have  done  so. 

rRrrcHiK,  C.  J.  Take  your  argument  to  its  logical  conclusion. 
Could  the  Legislature  remove  all  a  debtor's  property  ?  If  they 
can  take  S()00  why  not  $6000  ?  The  amount  surely  has  nothing 
to  do  with  it.) 

Try  it  the  other  way,  and  the  debtor  couldn't  deal  with  his 
property  at  all. 

flliTCiiiE,  C.  J.     Not  as  against  insolvency.) 

I  refer  vour  Honors  to  the  case  of  Valentine  v  Hazelton  where 

m 

a  general  Act  (a)  was  passed  to  discharge  all  debtors  who  had 
been  in  gaol  two  years,  passed  for  the  benefit  of  Hazelton 
though  he  was  not  named,  which  was  decided  by  Mr.  Justice 
Allen  not  to  be  ultra  vires, 

(Ritchie,  C.  J.  I  do  not  know  of  that  case,  but  presume  the 
decision  was  based  on  the  right  of  the  Legislature  to  deal  with 
the  person,  which  is  different  from  dealing  with  the  property.) 

(Au^N,  J.     I  so  thought.) 

The  Act  of  1868,  appearing  on  its  face  an  Act  within  the  power 
of  the  Local  Legislature  to  pass,  can  it  be  fairly  assumed  the  Cana- 
dian Legislature  had  it  in  contemplation  in  framing  the  10th 
section  ?  I  think  it  can.  It  has  been  contended  that  that  section 
only  applies  to  real  estate  which  is  mentioned  in  the  first  part  of 
the  section.  But  what  is  **  immoveable"  property  but  real  estate  ? 
and  this  is  mentioned  immediately  before  the  exemption  clause. 

With  regard  to  working  the  machinery  of  the  Homestead  Act  in 
this  case,  I  think  the  assignee  rhust  represent  the  judgment  creditor 
and  select  one  appraiser,  the  wife  or  her  husband  would  select  the 
other. 

(Ritchie,  C.  J.     Who  will  select  the  third  ?) 
There  is  a  difficulty,  I  admit,  in  this. 

(Ritchie,  C.  J.  The  order  being  for  the  payment  of  the  money 
to  the  insolvent,  without  the  written  consent  of  the  wife,  I  don't 
see  how  it  can  stand  as  it  is,  though  1  have  no  wish  to  avoid  the 
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discussion  of  the  main  question.   Again,  how  could  th6  assignee  do       ^^TS 
what  the  insolvent  requested  of  him^^o  set  ofi  the  homestead  T        j^^ 
What  power  had  he  f)  Hamiww. 

(Allbn>  J.     A  very  important  part  is  omitted  from  the  order,      _^*  ^ 
*'  with  the  written  consent  of  the  wife/*  which  the  Statute  expressly 
requires.) 

Dr.  Barker f  Q.Cfor  the  insolvent  Harrison.  The  onlj  difference 
between  this  case  and  the  other  is,  that  Harrison  resides  in  the 
country  on  a  farm,  and  in  his  case  no  question  could  arise  as  to 
the  term  '*  homestead  '*  applying  to  his  residence. 

I  contend  that  the  Insolvent  never  parted  with  his  homestead* 
That  the  assignee  never  got  it  at  all.  Sec.  10  specifies  distinctly 
what  shall  pass,  and  the  homestead  being  exempt  never  vested  in 
the  assignee,  and  he  couldn't  sell  that  right  which  still  belonged 
to  the  insolvent. 

( WsTicoaB,  J.  That  is  rather  against  the  order  as  it  now  stands.) 

t  shall  not  speak  of  the  order,  as  it  is  important  that  the  ques* 
Qon  of  the  homestead  should  be  settled,  and  both  sides  are 
anxious  for  that.  The  homestead  is  absolutely  excepted  and  does 
not  pass  any  more  than  if  it  had  been  set  off  under  an  execution. 

(RiTCHi3»  C.  J.  Tou  say  the  homestead  is  absolutely  exempt. 
Carry  this  out  to  the  logical  conclusion.  A  sheriff  goes  with  his 
Ji./a.9  seizes  and  sells,  while  the  husband  and  wife  stand  by  and 
make  no  objection,  the  execution  is  returned  satisfied,  and  a  deed 
given  to  the  purchaser.  Could  the  party  come  in  afterwards  and 
«ay  there  was  no  sale  V*) 

In  that  case  the  exemption  might  be  waited.  This  law  doesn't 
profess  to  deal  with  insolvency  at  all,  but  simply  shews  how  a 
|K>rtion  of  property  may  be  kept  for  the  wife  and  fietmily. 

Without  the  exception  in  sec.  10  of  the  Dominion  Statute,  I 
admit  that  all  the  property  oi  the  debtor  would  certainly  have 
passed,  but  that  section  distinctly  makes  the  exception.  With  re- 
gard to  working  oat  the  Act,  I  think  it  could  be  done  under  the 
interpretation  clause  of  the  British  j  America  Act  of  1867.  But 
with  the  maimer  of  setting  oat  the  homestead  we  hare  nothing 
wlMterer  to  do.    U  it  neror  passed  to  the  aangnee  it  doeen*t  be* 
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1873  long  fo  him  and  is   the  property  and  the  right  of  the  debtor  and 

'J~^  his&mily. 
Hamusoit.         ^^  ^  ^^^  order  I  am  not  prepared  to  say  it  is  not  objectionable 

jn  re  in  its  present  form,  but^  as  I   remarked  before,  the  desire  of  all 

PoTTuu  parties  is  to  have  the  question  of  the  homestead  settled. 

RiTCHiEy  C.  J.  We  do  not  think  these  orders  can  possibly  be 
sustained.  They  are  admitted  on  all  hands  to  be  bad  in  their 
present  foim,  and  we  shall  adhere  to  the  practice  adopted  in  this 
and  other  Courts  to  decide  only  what  is  necessary  for  the  case  be- 
fore us.  The  Act  is  full  of  difficulties  and  anomalies,  and  ir  is 
very  possible  if  these  orders  are  quashed  the  Counsel  may  deem 
it  advisable  to  settle  and  they  may  not  be  brought  here  again. 

AiXEN,  J.  The  orders  are  clearly  bad.  If  Judge  Watters  did 
proceed  under  the  Homestead  Act  it  gives  him  no  authority  to 
make  such  an  order.  If  he  did  not  profess  to  act  under  it,  how 
could  he  order  $600  of  the  insolvent's  property  to  be  handed  back 
to  him  ? 

Weldon,  Fisher,  and  Wbtm ore,  J.  J.  We  are  ot  the  same 
opinion. 


187a  SMITH  V.  MORROW. 


Equity  Appeal. — Dissolution  of  an  Order  of  Injufietian, 

OcroBEB  24th,  1873. 

An  ex  parto  order  of  injonctioa  was  obtained  from  a  Judge  at  Chambere  to  reetrain 
injury  to  land,  ^nd  zjx  action  at  law  was  comineneed  shortly  after.  The  injuuotioa 
harinir  been  diesolved,  and  the  decree  of  diteolution  appealed  from. 

Held,  that  where  a  new  state  of  facta  it  presented,  the  power  of  an  Equity  Judge  to 
dissolve  an  injunction  is  not  affected  by  there  being  an  action  at  law  pending  to  try 
the  title. 

An  order  of  injunction  on  an  er  parte  hearing  was  granted  in 
this  suit  by  Fisher  J.  at  Chambers  to  restrain  trespass  to  land,  and 
for  which  an  action  at  law  of  trespass  quare  clausum/kgit  was  pend- 
ing. The  injunction  was  subsequently  dissolved  by  Allen  J.  sitting 
in  Equity. 

This  decree  having  been  appealed  finim^ 

C.  H.  B.  FiSHBR  now  supports  the  appeaL  He  did  not  intend 
to  go  into  the&cts  of  the  case  at  all^  or  to  discuss  whether^  under 
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oilier  circumstances,  Mr.  Justice  Allan  would  hare  been  right  in 
dissolving  the  injunction,  (a)  His  present  contention  was  that, ' 
as  a  prima  facte  case  had  .been  made  out  when  the  learned  Judge 
granted  the  order  of  injunction,  it  appearing  to  Mr.  Justice  Allan 
by  affidavit  that  the  title  was  being  tried  at  law,  he  had  no  juris- 
diction and  should  not  have  interfered  to  dissolve  the  injunction 
until  the  question  of  title  was  determined. 

(  RiTCuis,  C.  J.  How  can  you  contend  that  the  Judge  should 
not  have  dissolved  the  injunction  ?  Can  you  shew  any  authority 
that  a  Judge  has  not  the  power  to  dissolve  if  a  new  state  of  facts 
is  disclosed  ?  An  injunction  ought  never  to  be  granted  except 
with  the  utmost  caution,  and  then  on  a  hearing  if  possible.  The 
facts  must  be  fully  and  honestly  stated,  and  if  any  concealment  or 
misrepresentation  be  detected  the  injunction  will  be  dissolved, 
although  the  facts,  if  truly  stated,  would  have  been  sufficient  to 
sustain  it.) 

(  Allen,  J.  It  was  one  of  the  grounds  against  the  injunction 
that  it  was  for  a  mere  trespass  for  which  there  was  an  adequate 
remedy  at  law.) 

I  have  searched  the  books  and  cannot  find  a  case  where  an  in- 
junction has  been  dissolved  while  the  title  was  being  tried  at  law. 

(  Ritchie,  C.  J.  You  cannot,  if  you  search  the  books  from 
end  to  end,  find  a  case  in  which,  where  an  ex  parte  injunction  has 
been  obtained  on  a  suppression  of  facts  or  misrepresentation  of 
the  state  of  the  case,  it  has  not  been  dissolved.) 

I  cite  Un.  States  Dig.  87,  s.  545.  Eden  on  Injunctions.  Dan. 
Ch.  Pr.  pp.  1859,  1S90. 

Fraser  against  the  appeal  was  not  called  on. 

Fer  Curiam,  If  the  learned  Judge  who  dissolved  the  injuncdon 
was  right  in  his  judgqient  upon  the  facts,  which  the  counsel  is  not 
now 'prepared  to  question,  the  judgment  must  stand.  We  have 
no  concern  with  what  a  jury  may  or  may  not  do.  In  a  case  of 
this  kind  we,  as  a  Court  of  £q\iity,  are  to  be  the  Judges  as  well 
of  the  facts  as  of  the  law. 

Appeal  diimiued  with  co§l$. 


1878 


Smith 

V. 

Houiow. 


(a)    Ths  BlisdiiifB  sot  haTing  botn  pHntod  in  Moordanee  with  aa  order  of  tho 
CoaKi  tho  sMivili  oouki  not  bt  eontidond  At  sav  rsit. 

4 
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1873  KODGE  et  at  ».  REID  et  al. 

HoDOB  October  24th,  1878. 

V*.  Equity.-— Coitt. — An  app«»1  dooA  not  lie  from  an  opinion  of  a  Jutige  in  Equitj,  the 

Bjiid.  decree  not  being  regularly  entered  up 

A  feigned  issue  having  been  directed  by  the  Judge  sitting  in 
Equity,  a  trial  was  had  at  law,  when  a  verdict  was  obtained  for 

0 

the  plaintiffs.  This  was  afterwards  set  aside  and  a  new  trial 
granted,  nothing  being  said  specially  as  to  the  costs  of  the  first 
trial.  These  costs  having  been  taxed  by  the  clerk,  the  matter 
was  brought  before  Wcldon,  J.  for  the  purpose,  as  the  solicitor  of 
the  plaintiffs  thought  of  merely  getting  his  opinion,  which  was  to 
be  final ;  but  as  the  solicitor  of  the  defendants  contended  to  get 
his  decree  so  as  to  place  them  in  a  position  to  appeal  to  the  full 
court. 

Frriser  supports  the  appeal. 
Needluim   Q,C.     Contra. 

Weldon,  J.  Stating  that  he  merely  gave  a  written  opinion  on 
the  matter  of  the  costs  at  the  request  of  both  the  solicitors,  but 
made  no  order  or  decree — 

Per  Curiam.  There  is  nothing  to  appeal  from  before  the  Coixrt, 
there  having  been  no  order  or  decree.  The  misimderstanding  in 
this  case  shews  how  much  better  it  is  in  all  cases  to  pursue  the 
regular  practice  of  the  Court.  There  will  be  no  costs  in  this 
matter. 


REGINA  0.  RBIU,  tinBitirr  of  A&bbxt  Oovrrr. 
187a. 

OeL  25.        Corpo)'aie    Boduts. — Right    to    voU. —  What  ^^PersoiC  indudis.     1  Riv. 

Stat.  c.  161 ,  s.  34. 

OcroBBR  25, 1873. 

At  e  meeting  of  rate-payers  held,  purauant  to  Aot  34  Vic  e.  54,  to  oontider  the  pro- 
priety of  the  f.'ouncy  granting  aid  to  the  Albert  Railway,  the  President  of  nxC  in- 
corporated Company  wai  present  and  tendered  the  rote  of  the  Company,  which 
was  refused,  on  the  grouud  that  the  Act  under  which  the  meeting  was  called  only 
gaTC  "persons'*  the  right  to  Tote,  and  not  corporation*. 

Held,  that  the  Company's  TOte  was  improperly  rejected,  and  the  proceedings  were 
auashed. 

It  is  no  argoment  to  saj  that  had  the  rote  been  receiTcd  the  result  would  have  been 
the  same. 

Iha  Sheriff  haTing  refosad  to  allow  the  President  of  the  Company  to  rote  on  the 
ground  that  a  Oorporation  had  not  Uw  right  to  TOte^  it  cannot  afterwards  be  set 
up  iiigt  he  produced  210  Mithorilj. 
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A  rule  nisi  for  a  certiorari  was  granted  on  the  first  day  of  last         1878 
Trinity  term,  calling  upon  the  Sheriff  of  the  County  of  Albeit  to       r^^J^J]] 
shew  cause  why  the  vote  of  a  meeting  of  the  rate-payers  and  ^. 

property-holders,  held  under  the  Act  34  Vic.  c.  54,  intituled  "An  ri,^. 
Act  to  further  facilitate  the  construction  of  the  Albert  Railway," 
should,  not  be  quashed,  on  the  ground  that  the  Albert  Mining  Co., 
by  Mr.  Gilbert,  its  President,  were  improperly  excluded  from  vot- 
ing. The  statutes  and  facts  bearing  on  the  case  aic  fully  set  out 
in  the  judgment. 

June  17. — Jnck^  Q.C.  shewed  cause  against  the  rule. 

Thomson,  Q*  C,  was  heard  in  support  of  the  rule. 

Cur.  Adv,  VulL 
The  judgment  of  the  Court  was  delivered  by 

BiTCHiE,  C.J.  This  was  an  application  to  quash  the  vote  of  a 
meeting  held  under  the  Act  34  Vic.  c.  54,  intituled  "  An  Act  to 
further  facilitate  the  construction  of  the  Albert  Railway." 

The  question  is,  whether  the  Albert  Mining  Company,  by  Mr. 
Gilbert,  their  President,  were  improperly  excluded  fi'om  voting  at 
a  meeting  of  rate-payers  on  property,  held  under  the  Act,  to  de- 
cide as  to  the  propriety  of  granting  aid  towards  the  construction 
of  the  Albert  Railway. 

The  10th  section  of  the  Act  declares  that  "  no  person  shall  be 
"  allowed  to  vote  at  such  meeting,  whose  name  does  not  appear  on 
*'  the  last  assessment  roll  for  the  parish  in  which  he  then  resided, 
^'  or  in  which  his  said  property  is  situated,  in  one  of  the  said 
"  parishes ;  and  for  the  purposes  of  this  Act,  the  said  Sheriff  is 
"  authorised  and  required  to  procure  certified  copies  of  the  last 
<'  assessment  roll  for  each  parish  of  said  County,  in  order  that  he 
'*  may  decide  who  arc  entitled  to  vote  at  such  meeting." 

Upon  the  list  produced  at  the  meeting,  the  name  of  "  llie 
Albert  Mining  Company"  appeared  as  a  rate-payer  on  property. 
By  \  Bev.  Stat.  c.  161,  s.  34,  it  is  declared  that  the  word  '^person" 
may  include  any  body  corporate ;  therefore  a  Corporation  assessed 
upon  property  would  have  a  right  to  vote  at  a  meeting  held  under 
this  Act  84  Vic.  c.  54. 

In  the  leturn  to  the  ctrtiararif  the  Sheriff  states,  that  *^  Henry 
Esq.,  appeared  and  offered  to  vote  at  the  meeting  for 
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^^^        "  the  *  Albert  Mining  Company/  as  President  thereof,  but  did  not 

U^,„^      "  produce  any  authority  to  vote  for  the  said  Corporation.     He 

9,  <«  verbally  i^quested  me  to  make  a  minute  that  he  appeared  to  vote 

BtiD.        "  fts  President  of  the  said  Corporation.     I  decided  that  he  was  not 

"  entitled  to  vote  therefor." 

In  Mr.  Gilbert's  affidavit,  on  which  the  certiorari  was  granted, 
it  is  stated  that  at  the  meeting,  he  (Mr.  Gilbert)  tendered  his  vote 
as  President  and  Chief  Officer  of  the  said  Company,  and  was  then 
and  there  desirous  of  voting  'nay'  on  behalf  o{  the  said  Company, 
but  that  the  said  Sheriff  then  and  there  absolutely  refused  to  re- 
ceive deponent's  vote  as  such  President,  and  declared  that  no  Cor- 
poration had  any  right  to  vote  at  such  meeting,  and  that  deponent 
thereupon  protested  against  the  decision  of  the  Sheriff  and  against 
the  meeting,  and  the  vote  being  then  taken  thereat. 

No  doubt  we  must  be  governed  by  the  return  to  the  certiorari, 
and  not  by  the  affidavit  on  which  it  was  obtained,  but  we  think  it 
sufficiently  appears  by  the  return  that  the  real  ground  on  which 
Mr.  Gilbert's  vote  was  rejected  was, — ^not  that  he  did  not  produce 
authority  from  the  Company  to  vote, — ^but  that  a  corporation  had 
no  right  to  vote  at  the  meeting, — the  Sheriff  being  probably  mis- 
led by  the  use  of  the  word  '*  person"  in  the  tenth  section  of  the 
Act,  and  not  being  aware  that  the  legal  interpretation  of  that  word 
in  Acts  of  the  Legislature  would  include  bodies  corporate. 

We  think  that  if  the  Sheriff  intended  to  deny  the  all^ations  in 
Mr.  Gilbert's  affidavit,  that  he  (the  Sheriff)  ''declared  that  no 
corporation  had  any  right  to  vote  at  such  meeting,"  he  should 
have  done  so  expressly  in  his  return,  and  should  not  have  used  the 
ambiguous  language  which  he  has  adopted.  It  is  clear  that  he 
did  not  deny  that  Mr.  Gilbert  was  President  of  the  Company,  nor 
did  he  require  the  production  of  any  authority,  or  raise  any  ques- 
tion in  reference  thereto,  and  he  does  not  state  that  his  reason  for 
refusing  to  allow  him  to  vote  was,  because  he  did  not  produce  any 
authority  from  the  Company.  Under  these  drcumstanoes  we  think 
the  Companyi  through  dieir  President,  should  have  been  allowed 
to  vote.  Therefore  as  the  rote  was  rejected,  the  proceedings  must 
be  quashed. 

We  cannot  assent  to  the  proposition  that  if  the  Company  had 
been  allowed  to  vote,  it  woold  hare  made  no  diffisrenoe  in  the 
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result.    Where  a  party's  property  will  be  affected  by  any  statutory        ^^73 
proceedings,  against  his  consent^  and  he  has  been  deprived  of  a       jiMovk 
legal  right  given  him  by  the  Statute  for  his  protection  In  relation  to  ^^ 

such  proceee^ngs,  we  think  no  considerations  as  to  what  the  result        rub. 
would  have  been  if  the  party  had  been  allowed  to   exercise  his 
dght,  ought  to  be  entered  into. 

Ra/e  ab$oltUe  (o  qwuh  the  vote. 


Qua  Warranto^^^Prioaii  CorporaHom, 

OcroBBft  25, 1873. 

Aa  informatioB  in  the  nature  of  »  qw  warrani^  will  aotlie  agftiiut  a  pertoa  for  usurp* 
log  aa  oAoa  in  a  nrifate  oorporation,  Um  righu  of  the  Grown  ^r  the  public  being 
in  no  waj  nffei^teo. 

Thamtam,  Q.  C,  on  a  former  day  of  this  term  moved  on  behalf 
of  Henry  Gilbert,  President  of  the  Albert  Mining  Company,  and 
Bradford  S.  Gilbert  and  John  Byers,  two  of  the  Directors  of  the 
Company,  for  a  rule  nUi  calling  upon  J.  DeW.  Spurr,  James  J.  Fel- 
lows, and  James  Davidson  to  shew  cause  why  an  information  in  the 
nature  of  a  quo  wtirranto  should  not  be  filed  against  them  for  ex* 
excising  the  offices  of  Directors  of  the  G>mpany,  and  against  H. 
L.  Sturdee  for  exercising  the  office  of  Secretaij. 

(Affidavits  were  read  shewing  that  Spurr  and  others  were  not 
legally  the  officers  of  the  Company,  but  professed  to  act,  and  had 
declared  a  dividend,  and  done  other  acts  of  interference  in  its 
ftffiurs/  The  Company  is  an  associatton  of  private  persons  incor* 
porated  by  Act  of  Assembly,  15  Vic.  c.  87,  for  the  purpose  of 
mining  for  coal  in  the  County  of  Albert.) 

Thonmm^  Q.C.  I  contend  that  this  is  a  common  law  right  to 
have  this  information  filed. 

(BiTCHiB,  C.  J.  If  there  has  been  no  proper  election,  why  do 
not  these  parties,  who  claim  to  be  really  the  officers,  take  their 
common  law  remedy  ?  Can  you  shew  any  authority  for  a  quo  tMir* 
rmnto  against  a  private  corporation  T) 

I  cite  Ang.  and  Ames  on  Cor.  700,  704,  s.  7SL 

(BiTCHUiy  CJ.    Can  you  find  any  English  authorities?) 

I  x«fer  to  Bao.  ab.  D.  416, 


£r  fitH§  GILBBET  axd  omit,  In  r«  ALBBRT  ICININa  OOKPANT.  1873 

Oct.  25. 
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W3  (Ritchie,  C.J.     Are  not  those  municipal  corporatiansr  ?  I  thin): 

E^P^fr^g  it  is  ail  established  principle  of  law  that  qut}  warranto  does  not  lie 

O  f  L  ■  B  R  T  *'^ain&t  private  corporations.) 


AUD 

Othmis 

In  rt 

ALftERT 


llicre  being  a  royalty  on  the  coal  the  Croi^-n  is  interested.  I 
submit  there  is  no  other  remedy,  but  this  proceeding  by  quo  xcaf" 
ravto,  A  Bill  in  Equity  might  lie.  But,  I  think  any  act  shewing 
Mmriw:  Cc/  ^^  interference  Avith  the  business  of  the  Company  as  in  this  case, 
calls  for  a  tiying  out  of  the  matter  in  this  way.  It  is  true  the 
Statute  of  Anne  has  been  made  to  apply  principally  to  municipal 
corporations,  but,  in  the  United  States,  it  has  been  held  that  the 
remedy  applies  to  private  corporations  and  it  is  very  convenient 
that  it  should  be  so. 

Cvi\  Adv.  VulL 

The  Judgment  of  the  Court  was  delivered  by 

KiTciiiE,  C.J.  We  esteem  it  clear  law  that  a  writ  of  quo  war- 
ran  fv  cannot  be  granted  where  there  is  no  usui-pation  of  the  rights 
or  pririlegee  of  the  Crown. 

llie  Albert  Mining  Company  is  a  cor])oration  of  private 
|>er80B9  for  private  piu^oses,  and  the  controversy  is  simply  between 
members  of  that  corporation,— each  i}arty  claiming  to  direct  suid 
conti'ol  the  operations  of  the  Company, — a  matter  in  no  way  af- 
fecting the  Crown  or  the  public.  In  Darley  v.  The  Queen  (12  C. 
&  F.  520)  Tindal,  C.J.  delivering  the  judgment  of  the  Judges  laid 
down  the  rule  ; — "  After  the  law  of  all  the  cases  and  dicta  on  this 
bubject  the  result  appears  to  be  that  tliis  proceeding  by  infbrma- 
tion  in  the  nature  of  quo  uurranlo  will  lie  for  usurping  any  office 
which  is  created  by  chiuter  alone  or  by  the  Crown  ^vith  the  con- 
sent of  Parliament,  provided  the  office  be  of  a  public  nature  and 
a  substantive  office. 

Hex  V.  Ogdcn,  ^  a/  (10  B.  &  C.  230)  shews  that  an  informa- 
tion in  the  nature  of  quo  uxiiraiUo  cannot  be  filed  at  the  instance 
of  iui  indi\'idual>  against  persons  for  usm'ping  a  franchise  of  a 
private  nature  not  connected  with  Public  Government ;  and  in 
Fisher's  Digest  there  is  a  note  of  the  case  of  Smyth,  ex  jfarf^  (H 
W.R.  754,^  8  L.T.N.S.  458— -Q.B.) 

We  have  not  the  report  at  hand  to  refer  to,  but  we  have  no 
doubt  of  the  accuracy  of  the  statement  of  the  effect  of  the  decision 
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• 

as  stated  by  Mr.  Fisher,  which  is  that  a  qfw  warranto  will  not  lie  for  1W8 

usurping  an  office  which  is  not  of  a  public  nature  although  such  ExPnH$ 

office  may  have  been  created  by  a  charter  of  the  Crown.  Giloirt 

In  the  very  wor^  cited  by  Mr.  Thomson  (Angell  &  Ames  on  ^itb 

Corporations)  as  containing  authority  in  support  of  his  application  OrasRi 

it  is  stated  (sec.  745)  that  though  Informations  are  granted  in  the  In  fv* 

United  States  of  America  in  cases  of  the  usurpation  of  the  offices  Alsibt 

or  fdnctions   of  private   corporations,    "  in  England,  where   the  Misixo  Co't. 
franchise  no  way  concerns  the  public,  the  information  will  be  re- 
fused." 

Rule  rejuid. 


\naOE7S  V.  SCOVIL  €l  o^. 


1878 


SUteks  devised  U  tinut.^^Shartealhiid  fromaecitmulaUd  profits, —  Whether       Qef,  25. 
thstf  come  under  the  head  of  ^^dividende^  ititereH  and  annual  p/vduee,^ 

OcToscR  25, 187.1. 

8.  W.  bf^inq;  nt  the  time  of  hit  death  pome§«ed  of  80  eham  of  the  capital 
stock  of  th«  Bank  of  New  Bruutwick,  derieed  the  laine  (with  Water  Debeniures, 
t^mdaand  mortgage,  Sm.)  to  the  dcft^-ndanfs.  hie  •xecut^rs  and  truateet.  to  paT  aonn- 
allj  to  Or.  W.  a  certain  tiim ;  and  to  pay  and  applj  to.  the  plaintilf  from 
tirae  to  ^inie,  the  whole  remaininu  *'  dividend^  intereBi  and  annual  pr«)duee  of  the 
anid  ieT«»ral  trnft-monert.  ifockf.  bondp.  debentures,  mort^xra.  and  tecaHtiet  '* 

The  teatetur  died  on  the '22nd  tfa?,  1863.  In  Deoember,  1889,  the  Shareholdert 
of  the  Bank,  at  a  meeting  called  for  that  piirpote  in  piirtiianoe  of  the  proTiaiont  of 
an  Act  of  the  Parliamont  of  Canada  (32  and  33  Vio.  c.  57).  declared  it  expedi- 
ent to  inerrate  th(«  Capital  Stock  of  thrt  Bank  by  the  sum  of  8300.000  from  th<^ 
aeenmulated  profffa,  and  that  the  Directors  allot  to  each  of  the  present  sharehold- 
ers one  share  for  each  two  no«r  held  bj  such  shareholder. 

Held,  that  the  plaintiff  was  not  entitle  to  rrc  Ire  the  additional  sbarea  so  allotted, 
abaoluftelj,  aa  beini^  a  part  of  the  '^diridends,  interest,  and  annual  produce*'  of  the 
•haret  ao  beqoey^hed. 

This  was  an  appeal  from  the  decision  of  the  Judge  sitting  in 
Equity. 

The  point  in  controversy,  as  well  as  the  essential  facts  in  the 
case,  are  stated  in  the  following  judgment  of 

AujEN,  J.  The  late  Stephen  Wiggins  died  on  the  SSnd  May, 
1863,  and  by  hia  will  devised  and  bequeathed  inter  aUa,  to  the 
defendants,  his  executors  and  trustees,  a  number  of  Debentures  of 
the  St.  John  Water  Company,  and  other  shares  of  the  Capital 
Stock  of  die  Bank  of  Kew  Brunswick  upon  the  following  trusts. 
Upon  tmst  to  invest  die  said  turn  of  £9500  (one  portioti 
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t€ 


it 


1873        ti  of  the  bequest)  in  good  aecuritieBy  and  to  continue,  or  call  in, 
WxooTM      "  ^^  ^^  several  stocks,  bonds,  debentures,  and  securities  herein- 
^  "  before  bequeathed  to  my  said  executors  and  trustees,  and   to 

SooTiL  "  stand  possessed  of  the  annual  produce  thereof,  in  trust  to  pay 
$i  tL  "  annually  to  my  brother,  Gilbert  L.  "Wiggins,  during  his  life,  the 
"  sum  of  £230,  and  also  to  pay  and  apply  to  my  said  son,  George 
*'C.  Wiggins  (the  plaintiff),  from  time  to  time  during  the  life  of 
*'  my  said  brother,  Gilbert  L.  Wiggins,  the  whole  remaining  divi- 
'  "  dcnds,  interest,  and  annual  produce  of  the  said  several  trust- 
'*  moneys,  stocks,  bonds,  debentures,  mortgages,  and  securities ; 
"  and  from  and  after  the  decease  of  my  said  brother,  upon  trust  to 
"  pay  and  apply  to  my  said  son,  George  C.  Wiggins,  during  his 
life,  the  whole  dividends,  interest,  and  annual  produce  of  the 
said  several  trust-moneys,  stocks,  bonds,  debentures,  mortgages^ 
"  and  securities,  for  his  sole  use  and  benefit."  ITie  will  then  de- 
clared that  on  the  decease  of  the  plaintiff,  the  defendants  should 
hold  the  trust  money  for  the  benefit  of  such  persons  as  the  plain- 
tiff should,  by  will,  direct  and  appoint,  and  for  want  of  such  direc- 
tion or  appointment,  for  such  persons  as  should  be  his  next  of  kin, 
and  entitled  to  his  personal  estate  imder  the  Statute  of  Distribu- 
tions ;  and  in  case  the  plaintiff  made  no  appointment,  and  died  leav- 
ing children  imder  age,  the  trustees  were  to  apply  so  much  of  the 
said  dividends,  etc*,  as  might.be  necessary,  for  the  maintenance  of 
such  children. 

By  the  22nd  section  of  the  Act  incorporating  the  Bank  of  New 
Brunswick  (60  Geo.  3,  c.  13),  the  Directors  are  to  make  half 
yearly  dividends  of  all  the  profits,  rents,  premiums  and  interest  of 
the  Corporation,  payable  at  such  time  and  place  as  the  Directors 
shall  appoint. 

By  an  Act  of  the  Parliament  of  Canada  (82  and  83  Vic.  c.  57), 
the  Bank  of  New  Brimswick  was  authorized  to  increase  its  Capital 
Stock,  the  value  of  the  shares  was  reduced  from  £50  to  $100,  and 
the  rest  or  profits  accumulated  on  each  share  of  the  [then]  pre- 
sent stock  was  declared  to  belong  to,  and  directed  to  be  divid- 
ed between  the  shares  of  the  stockholders  at  that  time.  By  section 
2,  **  The  mode  of  providing  for  the  issue  of  such  new  stock, 
<^  the  allotment  of  shares  otherwise,  and  generally,  all  matters  con- 
<<  nected  therewith  shall  be  regulated  and  determined  by  resolution 
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"  of  the  shareholders,  passed  at  a  special  general  meeting   con- 
"  vened  for  that  purpose." 

At  the  time  this  Act  passed,  the  rest  or  accumulated  profits  of 
the  Bank  had  increased  to  the  smn  of  three  hundred  and  thirty- 
five  thousand  five  hundred  and  forty-five  dollars  ($336,545).  A 
meeting  of  the  shareholders  in  the  Bank  was  held  in  December, 
1869,  at  which  a  resolution  was  passed,  declaring  that  it  was  ex- 
pedient to  increase  the  Capital  Stock  of  the  Bank  by  the  siun  of 
three  hundred  thousand  dollars  ($300,000)  from  the  accimiulated 
profits,  that  that  amount  of  the  said  rest  be  appropriated  to  capital, 
and  that  the  Directors  issue  the  same  in  three  thousand  shares  of 
$100  each,  and  allot  to  each  of  the  present  shareholders  one  share 
for  each  two  shares  now  held  by  such  shareholder. 

The  plaintiff  claims  that  he  is  entitled  absolutely,  under  the 
will,  to  the  sixty  additional  shares  created  out  of  the  accumulated 
profits,  and  allotted  to  the  shares  owned  by  the  testator,  as  being 
a  part  of  the  dividends,  interest,  and  annual  produce  of  the  shares 
so  bequeathed. 

The  defendants,  on  the  other  hand  contend  that  these  addition- 
al shares  are  a  part  of  the  capital,  and  that  the  plaintiff  is  only  en- 
titled to  the  dividends  and  annual  produce  thereof. 

It  is  admitted  that  since  the  death  of  the  testator,  half-yearly 
cBvidends  and  bonuses  upon  the  sixty  shares  have  been  declared 
and  paid,  up  to  the  time  of  filing  the  bill. 

I  think  the  principle  to  be  gathered  from  the  authorities  cited 
during  the  argument  is,  that  when  a  distribution  is  made  by  a 
Bank  or  Company  of  extraordinary  profit  beyond  the  regidar 
dividend,  and  not  by  way  of  increased  dividend,  it  is  to  be  taken 
as  capital.  This  is  the  result  of  the  cases  of  Brander  vs.  Brander 
(4  Ves.  800),  Paris  vs.  Paris  (10  Ves.  185),  Wilts  vs.  Steeve  (IS 
Ves.  368)  and  several  others,  which  I  shall  refer  to.  In  Barclay 
vs.  Wainwright  (14  Ves.  66),  the  half-yearly  dividend  of  the 
Bank  of  England  had  been  three  and  one-half  per  cent,  since  1788, 
and  in  1807  the  Court  of  Directors  ordered  a  dividend  to  be  made 
of  five  per  cent  interest  and  profits  for  the  half  year  ending  the  5th 
April  then  next.  It  was  held  that  this  dividend  belonged  to  the 
tMUUit  for  lifiB  of  the  Bank  Stock,  and  it  seems  to  me  that  it  would 
h»,ym  been  diiRcidt  to  arrive  at  any  oihtr  condunon.    The  Lord 
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Chancellor  said :  "  The  Bank  have,  under  their  Charter  and  by 
"  law,  the  right  unquestionably,  and  I  think  the  duty  imposed  upon 
"  them,  to  ascertain  from  time  to  time  to  time  what  dividend  shall 
"  be  paid ;  subject  to  the  observation  that  they  have  a  limited  capi- 
^'  tal.  There  has  been,  in  fact,  an  increase  upon  that,  at  different 
^' times  of  the  half-yearly  dividend  declared  according  to  the 
**  Charter  and  the  law ;  and  there  is  not  before  me  any  evidence 
"  which  can  satisfy  the  Court  judicially  that  the  increase  to  five 
«  per  cent,  was  occasioned  by  the  application  of  any  interest  and 
**  profits  different  in  their  nature  from  the  interest  and  profits 
**  which  occasioned  the  increase  from  three  per  cent,  to  three  and 
**  one-half  per  cent.,  which  the  petitioners  have  been  allowed  to 
**  receive.** 

In  Norris  vs.  Harison,  (2  Mad.  268)  the  question  was,  whether 
under  a  bequest  of  £11,000  Bank  Stock,  the  dividends,  interest 
and  proceeds  thereof  to  be  paid  to  the  legatee  during  his  life,  a 
bonus  of  25  per  cent.,  given  by  the  Bank  between  the  date  of  the 
will  and  the  testator's  death,  which  increased  the  £11,000  to  £18,- 
750,  the  additional  capital  passed  to  the  legatee  ;  and  it  was  held 
xmder  the  words  of  the  will  to  be  a  specific  legacy  of  the  £11,000, 
and  that  nothing  more  passed.     The  Vice  Chancellor,  referring  to 
Barclay  vs.  Wainwright  (mpm),  sdd,  "  a  bonus  has  been  consider- 
ed as  an  accretion  to  the  capital ;  but  an  increased  dividend  has 
been  held  to  belong  to  the  tenant  for  life.     The  same  distinction 
will  be  found  in  the  cases  of  Ward  vs.  Combe,  (7  Sim.  6S4),  and 
Price  vs.  Anderson,  (15  Sim.  478).     In  the  former  of  these  cases, 
shares  in  an  Insurance  Co.  had  been  settled  on  husband  and  wife 
for  their  lives,  and  after  their  deaths,  on  their  children,  and  it  was 
provided,  that  if  any  bonus  should  be  given  by  way  of  increase  of 
the  capital  of  the  trust-funds,  it  should  be  added  to  the  capital, 
but  if  it  should  be  given  by  way  of  interest  or  dividend,  it  should 
be  paid  to  the  person  entitled  to  receive  the  dividends  for  the 
time  being.     At  a  meeting  of  the  Company,  the  usual  dividend  of 
£1  per  share  was  voted,  and  it  was  resolved  that  a  sum  at  the  rate 
of  £12  per  share  should  be  Uken  out  of  the  profits  of  the  Com- 
pany, and  divided  among  the  proprietors  of  shares.     It  was  held 
that  this  additional  ram  was  to  be  considered  as  part  of  the  capl- 
taL    The  Vice  Chancellor  iaid»  ''The  cases  amount  to  this:  if 
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*'  the  increase  is  giyen  by  way  of  dividend,  it  must  be  taken  as 
"  suchy  but  here  the  increase  was  not  given  as  dividend  but  in  con-  " 
**  tradistinction  to  what  was  given  as  dividend.''  In  the  case  of 
Price  vs.  Anderson,  an  Insurance  Co.  for  a  number  of  years  had 
declared  half-yearly  dividends  of  £2  10s.  per  share  on  the  stock ; 
in  1846  they  declared  a  dividend  of  £12  10s.  per  share,  payable 
out  of  the  accumulated  profits,  and  the  tenant  for  life  of  the  stock 
was  held  to  be  entitled  to  it.  But  then  it  was  declared  by  the 
Company  as  a  dividend ;  and  the  Vice  Chancellor  said,  ''  The 
*^  Company  might  have  declared,  if  they  thought  proper  to  do  so 
"  that  part  of  it  should  be  dividend,  and  part  capital ;  but  instead 
'^  of  doitig  so,  they  have  declared  the  whole  to  be  dividend :  there- 
*^  fore  the  tenant  for  life  is  entitled  to  the  whole." 

In  Preston  vs.  Melville,  (16  Sim.  168,)  (the  report  of  which  is 
very  brief,)  the  Bank  of  England  ordered  a  dividend  to  be  made 
of  three  and  one-half  per  cent,  interest  and  profits  for  the  half 
year,  and  in  addition  thereto,  a  bonus  of  one  per  cent,  out  of  the 
interest  and  profits,  and  they  were  both  included  in  the  same  M^ar- 
rant.  It  was  held  that  the  tenant  for  life  was  entitled  to  the 
bonus.  No  reason  is  stated  in  the  judgment,  but  1  presiune  it  was 
on  the  ground  that  the  bonus  was,  in  fact,  nothing  more  than  an 
increased  dividend,  payable  out  of  the  half  year's  rents  and 
profits. 

In  Johnson  vs.  Johnson,  (15  Jur.  714,)  where  the  tenant  for 
life  who  by  the  terms  of  the  will  was  to  receive  the  income  of  the 
testator's  property,  was  held  entitled  to  a  bonus  declared  by  a 
Company  in  which  the  testator  had  stock,  the  resolution  of  the 
Company  was,  that  *^  a  bonus  or  increased  dividend,  of  £10  per 
*^  share,  be  added  to  the  usual  dividend  of  £3  per  share,  making 
**  together  £13  per  share."  But  then  the  £10  per  share  was  ex- 
pressly given  as  dividend,  and  was  in  fact,  only,  an  increase  in  the 
former  dividend ;  and  therefore,  according  to  the  distinction  stated 
by  the  Chancellor  in  Norris  vs.  Harrison,  (sitpm),  would  clearly 
belong  to  the  tenant  for  life.  Cline  vs.  Cline  (Kay,  600;  23  Law 
Jrl.,  Eq.  981),  turned  on  the  particular  words- of  the  deed  of 
settlement  of  the  Company  in  which  the  testator  owned  the  shares, 
and  therefore  has  no  bearing  on  this  case.  The  deed  provided 
that  shareholders  should  not  receive  any  dividend  or  profits  which 
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should  be  declared  on  the  shares,  after  they  ceased  to  be  proprie  - 
tors;  but  that  such  dividends  should  remain  in  suspense  until 
some  person  should  have  become  proprietor  of  the  shares.  The 
testator  bequeathed  to  his  wife,  the  interest  and  annual  income 
arising  from  his  shares  in  the  Company ;  before  his  death,  a  divi- 
dend was  declared,  but  it  was  not  payable  till  after  his  death,  and 
it  was  held,  that  the  widow  was  entitled  to  the  dividend  under  the 
clause  in  the  deed,  by  which  the  dividend  was  held  in  suspense 
imtil  the  time  fixed  for  payment,  at  which  time  the  widow  was  the 
proprietor  of  the  shares.  Apart  from  the  deed,  and  on  general 
principles  of  law,  as  declared  in  Loch  vs.  Venables  (27  Beav.  498) 
and  several  other  cases  which  I  shall  have  occasion  to  refer  to 
hereafter,  the  dividend  would  have  belonged  to  the  testator^s  es- 
tate. In  Plumbe  vs.  Neild  (6  Jur.  N.S.  dS9)  a  bonus  declared  by 
a  Bank  was  held  to  be  income,  on  the  ground,  that  it  arose  out  of 
the  profits  that  accrued  from  the  business  of  the  Bank  in  a  par- 
ticular half  year,  and  was  so  declared  by  the  Bank.  Vice-Cliancel- 
lor  Kindersley,  admitting  the  M^ell-established  principle  laid  down 
in  the  cases,  the  reasons  of  which  did  not  apply  to  the  case  before 
him,  said :  ^'  If  a  Bank  carried  on  business,  and  there  was  a  con- 
'^  siderable  accumulation  of  profits  to  be  divided,  not  merely  as 
**  income  of  any  particular  half  year,  but  forming  part  of  the  capi- 
"  tal,  so  that  you  could  not  go  back  and  attribute  any  part  to  each 
'<  preceding  half  year,  tneti  the  authorities  applied ;  but  not  where 
'^  the  siun  divided  was  mere  dividends  of  the  actual  profits  of  a 
"  particular  foregoing  half  year." 

In  Loch  vs.  Venables  (87  Beav.  498 ;  6  Jur.  N.S.  238),  the 
question  was,  whether  a  dividend  declared  before  the  testator's 
death,  but  not  payable  till  afterwards,  belonged  to  his  estate,  or 
to  the  tenant  for  life  of  the  shares ;  and  it  was  held  that  the  right 
to  the  dividend  accrued  when  it  was  declared,  and  not  when  it 
became  payable ;  and,  therefore,  it  belonged  to  the  estate.  The 
same  question  arose  in  Wright  vs.  Tuckett  (1  John  H.  266), 
and  in  DeGendre  vs.  Kent  (4  L.  R.  Eq.  283),  Bates  vs.  McKim- 
ley  (SI  Beav.  280,  8  Jur.  N.  S.  299)  was  substantially  the  same 
question.  Neither  of  these  cases  affect  the  present  question.  Mc- 
Larren  vs.  Stainton  (27  Beav.  460)  [reversed  on  appeal  in  7  Jur. 
N.  S.  691]  was  a  question  between  a  specific  legatee  and  the  leg- 
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atees  ot  the  residue.  It  was  not  strictljr  a  question  of  bonus  or 
dividend,  in  the  sense  in  which  that  word  is  ordinarily  tised  in 
reference  to  Banks  and  Joint  Stock  Companies.  But  the  Carron 
Company,  haying  received  a  large  sum  of  money  on  the  com- 
promise of  a  claim  against  an  estate,  divided  the  amount  among 
the  shareholders,  appropriating  a  certain  sum  to  each  share,  and 
It  was  held  that  the  specific  legatees  of  shares  were  entitled  to  the 
proportion  of  the  amount  which  belonged  to  their  shares.  The 
ground  of  the  decision  was,  that  this  sum  of  money  was  a  debt 
due  the  Company,  and  that  when  received,  it  constituted  a  part  of 
the  profits  for  that  year.  Edmondson  vs.  Crosthwaite  (34.  Beav. 
SO)  arose  out  of  the  same  transactions  of  the  Carron  Company, 
and,  of  course,  followed  the  decision  in  McLaren  vs.  Stainton. 

The  cases  of  Courtnay  vs.  Ferrers  (1  Sim.  13),  Parkcs  vs.  Bott 
(9  Sim.  388),  Plunkett  vs.  Mansfield  (2  J.  &  La.  7,  344),  do  not 
affect  the  question  involved  in  this  case.  I  do  not  find  that  the 
rule  laid  down  in  Brander  vs.  Brander,  Paris  vs.  Paris,  and  Wilts 
vs.  Steeves,  has  been  overruled  in  any  of  the  subsequent  cases, 
though  it  may  be  difficult  entirely  to  reconcile  all  of  them ;  on  the 
contrary,  the  principle  is  expressly  admitted  by  Vice  Chancellor 
Shadwell  in  Ward  vs.  Combe,  and  by  Vice  Chancellor  Kindersley 
in  Plumbe  vs.  Neild,  though  he  distinguished  that  case  from  the 
general  principle.  Admitting,  then,  to  the  full  extent  the  authori- 
ty of  Plumbe  vs.  Neild  and  McClaren  vs.  Stainton,  and  applying 
the  principles  there  laid  down  to  the  case  before  me,  how  can  I 
say  that  any  part  of  the  three  hundred  thousand  dollars  of  accu- 
mulated profits  which  the  stockholders  have  declared  to  be  capital, 
is  to  be  attributed  to  any  particidar  half  year,  or  what  is  there  be- 
fore the  Court  to  shew  when  it  arose  ?  It  appears  by  the  answer 
(which  is  admitted)  that  a  portion  of  it,  at  all  events,  existed  at 
the  death  of  the  testator  in  1863.  In  that  respect,  this  case  is 
easily  distinguished  from  Plumbe  vs.  Neild  and  McLaren  vs. 
Stainton,  relied  on  by  the  plaintiff.  It  is  also  much  stronger  than 
the  case  of  Ward  vs.  Combe,  where  the  Vice  Chancellor  says  > — 
*'  There  is  nothing  to  shew  at  what  time  the  profits,  out  of  which 
**  the  sum  to  be  divided  was  to  be  taken,  arose  ;  they  might  have 
**  been  profits  thai  had  lain  dormant  for  a  series  of  years."  Now^ 
on  the  Gontnuy^  there  it  affirmative  evidence  of  that ;  evidanoe  to 
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shew  tAat  the  addidonal  shares  were  not  intended  to  be  an  in- 
'  creased  dividend,  and  did  not  arise  out  of  the  profits  of  any  l>ar- 
ticular  year.     But  there  is  another  ground  upon  which  this  case 
differs  from  any  that  have  been  cited :    The  Directors  here,  in 
whom  alone  the  power  is  vested  to  declare  dividends  of  the  pro- 
fits  of  the  Bank,  never  have  declared  that  this  accumidated  profit 
should  b3  paid  out  to  the  stockholders.     When  a  dividend  is  de- 
clared, and  a  time  fixed  for  the  payment  of  it,   under  the  22nd 
830tion  of  the  Charter,  it  is  separated  from  the  other  funds  of  the 
Bank,  and  becomes  the  property  of  the  individual  shareholders^ 
and  when  the  time  for  payment  arrives,  they  may  have  a  remedy  for 
the  recovery  of  it ;  but  what  remedy  would  the  stockholders  have 
had  for  the  recovery  of  the  accumulated  profits,  when  the  Direct- 
ors have  never  declared  that  they  should  be  paid  to  any  one  f 
The  27th  section  of  the  Charter,  and  the  33rd  section  of  the  6 
Wm.  4,  c.  32,  recognizes  the  right  of  the  Directors  to  retain  a 
surplus  in  hand  over  and  above  the  annual  dividends,  and  the 
amount  of  that  surplus  must  be  left  to  their  discretion.     Then^ 
what  is  that  siu'plus  ?     It  is  not  dividend,  because  it  is  somctliing 
that  remains  after  deducting  the  dividend.     Must  it  not  then  be 
capital  ? 

It  has  been  contended  that  under  the  Act  32  and  33  Vic»  c.  57, 
the  stockholders  had  no  right  to  declare  the  surplus  to  be  capital; 
and  that,  at  all  events,  it  is  in  law  a  dividend,  though  they  may 
have  chosen  to  call  it  capital.  It  is  not  necessary,  in  my  view 
of  this  case,  to  determine  what  the  powers  of  the  stuckholdars 
were  under  that  Act.  The  words  of  the  Act,  however,  are  very 
comprehensive :  "  The  mode  of  providing  for  the  issue  of  such 
'^new  stock,  the  allotment  of  shares  therein,  and  generally,  all 
<'  matters  connected  therewith,  shall  be  regulated  and  determined 
"  by  resolution  of  the  shareholders,  passed  at  a  special  general 
meeting  to  be  convened  for  the  purpose."  Now,  it  will  be  no- 
ticed, how  very  different  this  language  is  from  that  of  the  Act  6 
Wm.  4,  c,  67,  which  provided  for  a  previous  increase  of  the  Capi- 
tal Stock  of  the  Bank ;  then  the  additional  shares  are  directed  to 
be  sold  at  auction  to  the  highest  bidder,  and  the  amount  for  which 
they  sell  is  to  be  paid  into  the  Bank  within  a  limited  time.  Here, 
there  is  no  such  provision  :  the  whole  matter  seems  to  be  left  to 


MICHAELMAS  TERM,  XXXVII,  VICT.  39 

18T3 


the  tliaielHdden  to  regulate,  and  it  does  not  appear  that  any  sale 
of  aluNrea  was  contemplated,  for  they  are  to  be  allotted  ;  that  is,      Wir.uiNs 
distributed  or  parceled  out  among  the  existing  shareholders,     //i  ^.^ 

re  Barton's  Trust  (5  L.  R.  Eq.  244),  Wood,  Vice  Chancellor,  says :       b^r^vit 
^  The  dividend  to  which  a  tenant  for  life  is  entitled,  is  the  dividend        tt  al. 
**  which  the  Company  chooses  to  declare  ;  and  when  the  Company 
**  meet  and  say  that  they  will  not  declare  a  dividend,  but  will  carry 
"  OYet  acme  pertiona  of  the  half-year's  earnings  to  the  capital  ac- 
*' count,  and  turn  it  into  capital,  it  is  competent  for  them,  I  appre- 
**  hendf  to  do  so  ;  and  when  this  is  done,  everybody  is  bound  by  it, 
*'  and  the  tenant  for  life  of  those  shares  cannot  complain."     It  is 
quite  possible  that  these  observations  may  have  been  particularly 
applicable  to  the  articles  of  association  of  the  Company  whose 
dividends  were  under  consideration  in  that  case,  but  they  arc  not 
entirely  inapplicable  to  this  case.     Whether  the  stockholders  had 
express  power  by  the  Act  to  pai^  such  a  resolution  or  not,  if  the 
whole  Company  assented  to  it,  and  thero  is  nothing  to  shew  any 
one  dissented,  there  could  be  no  objection  to  their  declaring  it 
capital.     But  admitting  this   to  be  doubtful,  the  grounds  upon 
which  I  think  the  additional  shares  do  not  belong  to  the  plaintiff 
are,  that  it  is  impossible  to  point  to  the  particular  time  when  tho^o 
profite  arose ;  that  a  part  at  least  of  them  appear  to  have  accrued  in 
tiie  testetor's  lifetime ;  and  that  the  I>irectors,who  alone  can  declare 
dividends,   have  never  set  apart  any  portion  of  this  fund,  and 
ordered  it  to  be  paid  out  to  the  Shareholders,  as  di\ndendft.     In 
addition  to  this,  I  think  that  under  the  terms  of  the  will,  the  plain- 
tiff is  not  entitled  to  the  additional  shares.     Bv  the  will,  the  true- 
tees  are  to  stand  possessed  of  the  '^annual  produce*'  of  the  stock,  &c., 
bequeathed,    and    after    paying   the   annuity   to   the    testator's 
brother,  to    pay  the  plaintiff,   from   time   to   time,   the   whole 
remaining   **  dividends,  interest,  and  annual  produce."     I  think 
there  can  be  no  doubt  as  to  what  the  testator  meant  when  he 
used  the   term   '^dividends.**      Tt  is    peculiarly   applicable    to 
the   periodical   division  of  the  profits  of  Banks  and  other   Joint 
Stock  Companies  and  public  securities ;  and  is  the  term  used  in 
die  Charter  of  the  Bank  in  which  the  testator  owned  the  shanks, 
and  the  dividends  or  profits  of  which  he  had  been  in  the  habit  of 
neoeiving  for  a  nmnber  of  years.     It  may  therefore  fairly  b-  as* 
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1^3        sumed  that  in  using  the  term  **  dividends,"  he  intended  it  to  apply 
^,Q^,^j      to  the  annual  declared  profits  of  the  stocks  which  he  owned  in  the 
^^  Bank  of  New  Brunswick,  the  Water  Company,  and  the  other  Joint 

ScoviL       Stock  Companies  enimierated  in  this  particular  clause  of  his  will, 
c<  al.        and  which  he,  no  doubt,  knew  declared  a  division  of  their  profits 
annually  or  semi-annually.     The  term  "  interest "  may  very  pro- 
perly  apply  to   the    Corporation   bonds,  the   several  bonds  and 
mortgages   specified,   and  the    £3600   which  the   trustees   were 
directed  to  invest ;  and  if  there  was  any   doubt  about  the  tes- 
tator's  intentions   arising  out   of   the   previous   words,   I   think 
the  expression  "  annual  produce*'  removes  it,  and  shows  that  what 
his  executors  were  to  receive   and  pay  to  the  plaintiff,  was  the 
money  prospectively  arising  from,  and  coming  due  on  the  various 
securities  *fe  anno  in  annum  : — moneys  they  were  entitled  to  receive 
**  from  time  to  time  " :  that  is,  at  the  regidar  stated  periods  in  each 
year,  when  the  dividends  and  interest  to  grow  due  upon  the  various 
stocks,  dcbontiwcs,  bonds,  and  mortgages  bequeathed,  would  be- 
come payable,  the  ordinary  yearly  increase  and  profits  of  his  seve- 
ral seciuities,  and  not  an  extraordinary  division  of  money  such  as 
the  acciunulated  profits,  which  were  the  accretion  of  a  number  of 
yeai-s,  and  which  it  appears  had  partly  arisen  before  the  testator's 
death,     llierv^  is  another   argument  I  think,  in  favor  of  treating 
these  additional  shares  as  capital,  and  not  profit ;  and  that  is,  that 
the  first  section   of  the  Act  32  and  33  Vic.  c.  57,  declared   that 
"  the  rest  or  profits  accumulated  on  each  share  of  the  present  stock 
'*  shall  belong  to,  and  be  di^-ided  between  the  two  shares  created 
"  in  lion  tliereof  by  this  Act."     This  socms  to  me  to  show  an  in- 
tention that  the  sm-plus  should  retain  tlic  same  character  which 
the  shares  had ;  otherwise  more  appropriate  language  would  have 
been  used  to  show  that  it  was  to  be  diWded  between  the   Share- 
holders as  profits.     If  before  the  passing  of  this  Act,  the  surplus 
was  capital,  it  would  appear  to  me  that  the  intention  was  that  it 
should  continue  ho,  and  I  think  the  words  of  the  Act  express  that 
Intention.     In  the  Act  6  Wm.  4,  c.  57,  3,  where  it  is  directed 
that  any  premium  at  which  the  new  shares  may  sell,  is  to  be  di- 
vided among  the  shares,  it  is  expressly  called  a  "dividend,"  and 
is  to  be  "declared  and  paid**  by  the  Directors.     The  absence  of 
anv  such  words  iu  the  Act  32  and  83  Vic,  shews,  at  least,  I 


MICHAELMAS  TEEM,  XXXVII  VICT.  41 

think,  that  the  whole  matter  was  to  be  determined  by  the  resolu*        W8 
tion  of  the  Shareholders.     This  point  was  not  raised  at  the  argu-      wioouiii 
ment  and  perhaps  may  not  be  of  much  force,  but  it  seems  to  me  ^ 

to  have  a  bearing  on  the  question.  Since  preparing  these  re-  Scovil 
marks,  I  have  read  the  judgment  of  Mr.  Justice  Wcldon,  in  the  tt  at. 
case  of  Benj.  Smith's  trusts  in  reference  to  another  portion  of  the 
same  accumulated  profits  of  the  Bank,  and  in  which  His  Honor 
heH,  on  the  construction  of  the  will  then  before  him,  that  these 
profits  belonged  to  the  tenants  for  life.  The  words  of  Smith's 
will  differ  very  materially  from  the  testator's  will  in  this  case,  and 
therefore  it  is  unnecessary  to  say  whether  on  consideration  of  that 
case  I  should  arrive  at  the  same  conclusion  or  not.  Be  that  as  it 
may,  I  have  seen  nothing  in  the  judgment  in  that  case  to  induce 
me  to  vary  from  the  conclusion  I  had  previously  arrived  at  in  the 
case  before  me. 

As  that  decision  has  been  appealed  from,  if  it  involves  the  same 
question  that  arises  in  the  present  ai  se,  the  parties  will  have  the 
benefit  of  the  judgment  of  the  full  Court  on  these  points.  My 
decision  is,  that  the  plaintifif  has  fiiiled  to  establish  any  right  to  the 
additional  shares,  and  therefore  that  the  bill  must  be  dismissed ; 
but  as  the  quesdon  is  a  new  and  important  one,  the  costs  of  both 
pardes  will  be  paid  out  of  the  estate. 

The  decree  drawn  up   in  accordance  with  this  judgment  was 
appealed  from,  and  argued  in  last  Trinity  term. 

Weldon,  Q.C.,  and  Duff,  Q.C.,  were  heard  in  support  of  the 
appeal. 

Kaye,  amira. 

Cur.  Adv.  Vult. 

The  Judgment  of  the  Court  was  delivered  by 

RiTCHiSj  C.J.  We  entirely  concur  in  the  conclusion  come  to 
by  the  learned  Judge  in  the  Court  below,  and  agree  with  the 
reasons  given  by  him  for  the  decision  at  which  he  arrived. 

Appeal  dUmUicd  wiih  coiU. 
6  '^ 
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1873  BKOWN  v.  MOORE. 

Oct.  25. 


Tenants  in  common. — Ougter, — Trespast  againgt  eo-4€nant. 

OoTOBiR  25, 1873. 

Proof  of  the  defendant't  haTing  locked  the  gate  against  the  plaintiff,  endearoriog  to 
exclude  him  from  the  joint  property,  and  of  his  haring  rerutod  to  suffer  the  plain* 
tiff  to  enter,  denying  his  title,  is  eridenoe  of  ouster,  and  was  improperly  witnheld 
from  the  Jury. 

This  was  aa  action  of  trespass  brought  by  a  tenant  in  common 
against  his  co-tenant  for  outter.  Evidence  of  acts  on  the  part  of  the 
defendant  shewing  an  intention  to  exclude  the  "plaintiff  from  all 
interest  in  the  property  was  given,  but  withheld  from  the  jury  by 
the  learned  Judge  who  tried  the  cause.  A  new  trial  was  moved  for 
at  a  previous  term,  and  a  rule  nisi  obtained,  one  of  the  grounds 
being  the  improper  withholding  of  this  evidence.  The  facts  in  the 
case  and  the  evidence  given  with  reference  to  the  ouster  are  referred 
to  iu  the  judgment  of  the  Court. 

April  18 — T/iotnson,  Q.C,  and  Hickman  shewed  cauio. 

April  19 — Mormon  was  heard  in  supporc  of  the  rule. 

Cur.  Ado.VuU. 

The  Judgment  of  the  Court  was  delivered  by 

Alxen,  J.  In  this  case  both  parties  claimed  under  the  will  of 
Titus  Knapp,  who  devised  one  undivided  half  of  his  estate  to  his 
wife,  Catherine  Knapp,  and  the  other  half  to  his  son,  William 
Dixon  Knapp.  Catherine  Knapp  afterwards  devised  her  half  of 
the  property  to  her  grand-daughter  Catherine  (the  wife  of*  the 
plaintiff  ),  and  William  Dixon  Knapp  devised  his  half  to  his  wife 
Margaret  for  life,  together  with  all  lus  personal  estate  absolutely, 
and  after  her  death  to  be  equally  divided  between  hia  children 
Margaret  Emmeline,  Charlotte,  Augusta  Ann,  Mary  Elisabeth  and 
William  Dickson. 

In  February,  1863,  Margaret  Knapp,  the  widow  and  executrix 
of  William  Dixon  Knapp,  professing  to  act  nnder  a  Ucence  from 
the  Probate  Court  of  the  County  of  Westmorland,  conveyed  to 
William  D.  Knapp  a  part  of  the  land  belonging  to  the  estate  of 
her  late  husband,  Wm.  IXckson  Knapp.  In  March,  1868,  Wm. 
D.  Knapp,  the  grantee  under  this  deed,  conveyed  to  Charles  B. 
Knapp,  and  he,  in  1870,  conveyed  to  the  defendant 
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In  June,  1870,  Margaret  £mmeline^  Charlotte,  Augusta  Ann,  1^78 

and  Mary  Elizabeth  Knapp,  conveyed   to   William  D.  Knapp  all  -Bttowrn 

their  .right  and  interest  in  the  land  described  in  the   deed  from  ^^ 

Margaret  Knapp  to  William  D.  Knapp;  and  in  June,  1871,  Wil-  Hoots. 
liam  D.  Knapp  conveyed  all  his  right,  title  and  interest  in  the 
property  to  the  plaintiff. 

Admitting  the  deed  from  Margaret  Knapp  to  Wm.  D.  Knapp  to 
be  valid  (which  it  is  unnecessary  now  to  determine)  the  plaintiff 
and  defendant  would  be  tenants  in  common  of  the  property,  as 
there  is  no  evidence  of  any  partition— the  plaintiff's  wife  being  the 
owner  of  an  undivided  half  under  the  will  of  Catherine  Knapp, 
and  the  question  therefore  is,  whether  there  was  any  evidence  of 
an  actual  ou9ter  by  the  defendatit  7  For  if  there  was,  trespass  will 
lie.  We  think  there  clearly  was  such  evidence,  as  the  defendant 
claimed  the  exclusive  right  to  occupy .  that  part  of  the  land  for 
which  the  trespass  was  brought,  and  endeavored  to  exclude  the 
plaintiff  therefrom  by  locking  the  gate. 

The  object  and  intent  of  the  defendant,  if  the  evidence  was 
true,  was  absolutely  to  exclude  the  plaintiff  from  any  occupation  of 
that  part  of  the  land,  and  thereby  to  destroy  his  benefit  as  co- 
tenant  in  common  of  the  property. 

In  this  respect  this  case  differs  altogether  from  Jacobs  v,  Seward, 

The  following  authorities  may  be  referred  to :  In  Co.  Lit.  199,(&) 
it  is  said,  ''Albeit  one  tenant  in  common  take  the  whole  profits, 
the  other  hath  no  remedy  by  law  against  him,  for  the  taking  of 
the  whole  profits  is  no  ejectment ;  but  if  he  drive  out  of  the  land 
any  of  the  cattle  of  the  other  tenant  in  common,  or  not  suffer  him 
to  enter  or  occupy  the  land,  this  is  an  ejectment  or  expulsion, 
whereupon  he  may  have  ejectione  Jimut  for  the  one  moiety,  and 
recover  damages  for  the  entry."  The  same  doctrine  is  laid  down 
in  Cruise's  Dig.  Title,  ''Tenancy  m  Common^**  s.  14 ;  £  Wash.  B. 
Prop.  491 ;  Murray  v.  Hall^  WiUdnMm  v.  Haygaith^  Jacobs  r. 
Seward,^ 

In  the  American  note  to  1  Cmise's  Dig.  39S,  it  is  said  that  the 
question  of  ausUr  of  one  tenant  in  common  by  another,  is  a  ques- 
tion of  intention  to  be  found  by  the  jury  from  the  overt  acts  prov- 

>7aBri41.  M3Q.B.887.  ML.S.C.P 
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ed  in  the  case.  The  acts  themselves  must  be  such  as,  if  done  by 
a  stranger,  would  be  acts  of  disseisin,  and  must  be  shewn  to  have 
been  done  adversely  to  the  right  of  the  co-tenant,  and  with 
intent  to  oust  him,  and  to  assert  the  actual  and  exclusive  owner- 
ship of  the  entirety.  Thus,  an  ouster  has  been  proved  by  evidence, 
that  the  party  refused  to  suffer  his  companion  to  enter  and  denied 
his  title,  retaining  the  exclusive  possession. 

As  the  evidence  in  this  case  relative  to  the  ouster  was  not  sub- 
mitted to  the  jury,  there  must  be  a  new  trial,  and  therefore  it  is 
unnecessary  to  consider  the  other  objections  taken  to  the  verdict. 

Rule  absolute. 


McALMON,  AsMONfiB  of  thi  Shbripp  op  Kiirr  i;.  PINE  et  al, 
Aoi  of  a  Provincial  Legislature  relating  to  Oaol  limits, —  Whether  uUra  tfires, 

October  25, 1873. 

An  Act  of  R  ProrinoiRl  LeffislRture,  &ltering  the  law  eetablishing  gaol  limiu,  doM  not 
■o  relate  to  "  iniolTenoj  at  to  bo  ultra  vires  uuder  the  British  America  Act. 

Appeal  from  the  Kent  County  Court.  The  defendant,  P.,  hav- 
ing been  arrested  at  the  suit  of  the  plaintiff,  entered  into  a  limit 
bond  with  sureties ;  the  condition  of  the  bond  being  that  P.  would 
not  leave  the  "  limits  of  the  gaol  of  Kent  County."  By  an  Act 
of  the  Legislature  of  New  Brunswick,  80  Vic.  c.  28,  the  gaol 
limits  were  made  to  extend  over  the  whole  County.  This  Act  was 
not  to  come  into  operation  until  the  1st  day  of  April,  A.D.  1868, 
and  before  that  period  it  was  repealed  by  Act  SI  Vic.  c.  29.  P. 
having  gone  beyond  three  miles  of  the  gaol,  which  were  the  limits 
previous  to  the  passing  of  the  Act  SO  Vic,  the  present  action  was 
brought  on  the  bond.  It  was  contended  on  the  part  of  the  de- 
fendants that  the  Legislature  of  New  Brunswick  had  no  power  to 
pass  the  latter  Act,  as  it  related  to  insolvency  and  was  ultra  vires 
the  Local  Legislature,  being  passed  since  the  British  North  Ame- 
rica Act. 

The  County  Court  Judge  having  decided  against  the  defendants, 
they  now  appeal  to  this  Court. 

Nesdhamg  Q.C.,  supports  the  appeal. 

E.  Xr.  WitmorSf  contra^  not  called  on. 

Per  Curiam.    We  do  not  think  there  is  anything  in  this  point. 

Appeal  dismissed  with  costs. 
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J0NB8  etalfK  SMITH.  1873 


Bnlargemeni  of  a  ryde^ — uittoMmefU*  Joust 

€tnl 

OcTMut,  2S»  1873. 

A  m'»tion  made  to  enlam  %  rule  fiitt  for  aa  attMhrnrat,  though  a  majoritj  of      ^ 
th«  Ck>urt  were  oppoeed  tograadng  the  motion,  jftt,  there  being  a  minoritT  in       omit>* 
faror  of  it,  as  an  attaehment  oould  only  go  with  the  eontent  of  all  the  Juaget, 
granted. 


A  rule  nin^  returnable  this  day,  was  obtained  on  the  first  day 
of  term  by  W.  J.  Gilbert,  at  the  instance  of  the  plaintiffs,  for  the 
defendant,  Smith,  and  James  A.  James,  an  Attorney  of  the  Court, 
to  shew  cause  why  an  attachment  should  not  issue  against  the  de- 
fendant for  escaping  from  the  custody  of  the  Deputy  Sheriff  of 
Westmorland  Co.,  and  against  James  for  assisting  him  to  escape. 

Needham^  Q.C,  now  moves  to  have  the  rule  enlarged,  on  an  affi- 
davit of  James,  setting  forth  that  he  had  been  retained  to  shew 
cause  against  the  rule,  that  the  defendant  was  at  Bichibucto,  in  the 
County  of  Kent,  that  the  deponent  was  attending  at  the  term,  and 
had  not  been  further  than  Saint  John  since  the  rule  was  served, 
and  that  deponent  was  desirous  of  shewing  cause  against  the  rule 
which  he  could  not  very  well  do  without  consulting  with  the  said 
defendant. 

fF.  J.GiUfert,  contra. 

BrrcHiEi  C.  J.  I  am  not  satisfied  with  the  affidavit,  but  as  two 
of  my  brethren  are  opposed,  and  as,  if  an  attachment  should  be 
necessary,  it  could  only  go  with  the  consent  of  all  the  Judges,  I 
must  acquiesce  in  the  postponement. 

AxLBK,  J.  I  agree  with  the  remarks  of  the  Chief  Justice. 
The  affidavit  is  very  unsatisfactory,  but  I  assent  on  the  same 
grounds. 

Wbli>ok,  J.  I  think  the  application  to  enlarge  the  rule  ought 
to  be  granted.  The  defendant,  living  where  he  does,  would  not 
have  an  opportunity  of  answering  fully.  The  time  given  (nine 
dear  days)  is,  in  my  opinion,  too  short  to  answer  so  grave  a 
diaige. 

FiSHBB,  J.  I  entirely  concur  in  what  has  been  said  by  iny 
borothAT  Waldoa.    I  tUbk  tho  matter  should  have  been  first 
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1873  brought  before  the  Coxirt  on  notice  with  c^ffidavits  served,  which 

Jo  s  r.s  would  have  given  the  parties  a  full  opportunity  of  replying. 

H  al  Wetmoujk,  J.     I  think  the  affidavit  exceedingly  lame,  as  it  does 

*•  not  even  disclose  why  the  affidavits  on  the  other  side  could  not 

** '  ^  ** '  have  been  answered. 

Rule  enlarged  until  JirH  day  of  Hilfity  term. 


^^^  DICKIE  V.  LAWSON. 

Ot.  25. 

Impounding  Cattle — Island  Regulations^ — Sale  for  ejppefises, 

OcTOME  25,  1873. 

By  I  Ror.  Stat.,  o.  104,  the  proprietors  of  Islands  in  Btvcr»  are  authorized  to  meet 
nnnailly  and  muko  regulations  for  (htf  "loanaging,  improving,  and  twtter  bufhond- 
ry  of  liic  ^aid  la'ands,"  and  tO|  "  app^iut  pound  keepoi*s  and  other  officers  to  enforce 
9iieh  reguUticri's."  Held  that*  under  this  eection,  the  proprietors  had  tho  right  to 
itmke  orders  for  the  impounding  of  cattle  found  upon  i  be  land,  contrary  to  suoh 
regulations,  this  poirer  being  necessarily  implied  4n  the  right  expressly  given  to 
"  ap|>oint  pound  keepers  and  other  ofldcers  to  enforce  the  regulations  *'  loe  Court 
nen*  also  of  opinion  that  the  right  to  impose  reasonable  fees  to  the  officers  ap-> 
pointe.1  tcr  enforce  the  regulations,  h  also  necessarily  implied  in  the  power  to  ap- 
point Btich  officers,  tUeir  authority  to  take  fnes  being  giren  by  Statute. 

Qtf,  Whethef  I  llcv.  Stat.,  c.  104,  gare  tho  proprietors  power  to  make  a  regulation 
directing  the  ailo  of  cattle  impounded.  Such  a  regulation,  however,  thougk  it 
might  brt  bad  as  against  btrangers,  wouM  be  good  as  against  a  party  present  when 
it  was  mnde  and  assenting  to  it. 

Under  the  1  Rev.  Stat.  c.  61,  {  20.  authorising  all  cattle  impounded  to  be  sold  at  Pub- 
lic Auction  after  fourteen  nays  public  notice,  "  unless  all  eharges  and  expenses  in- 
curred on  account  thereof  bo  sooner  paid,*'  a  pound  keeper  is  not  authorised  to 
soil  all  the  cittle  he  may  hare  in  pound,  but  only  sufficient  to  meet  the  charges  and 
expenses  al  reedy  incurred. 

llie  foUomng  special  case  was  stated  for  the  opinion  of  the 
Coiut : 

This  is  an  action  of  Replevin  (in  which  issue  was  joined  in 
Hilary  Term,  1872),  brought  by  the  plaintiff  against  the  defendant 
to  recover  possession  of  fifteen  cattle  taken  and  held  by  the  said 
defendant,  which  cattle  are  the  property  of  the  plaintiff.  Upon 
the  Writ  in  this  cause  being  issued,  the  defendant,  as  field-driver 
and  pound-keeper  of  Mount  Island,  under  within  regulations,  put 
in  a  claim  of  special  property,  claiming  to  hold  the  cattle  imtil 
ceitain  fees  were  paid  liim,  the  Vattle,  as  the  defendant  alleged, 
having  been  seized  by  him  for  running  at  large  upon  said  Mount 
Island,  contrary  to  certain  regulations,  which  regulations  are  here- 
after set  out.  By  the  consent  of  James  R.  Curry,  the  Attorney  for 
the  plaintiff,  and  Timothy  R.  Wetmore,  the  Attorney  for  the  de- 
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fendant,  and  by  the  order  of  Mr.  Justice  Wetmore,  the  following 
case  has  been  stated  for  the  opinion  of  the  Court : — 

1.  The  Plaintiff  was  and  is  the  owner  of  the  said  fifteen  cattle, 
and  the  same  cattle  were  running  at  large  upon  said  Mount  Island 
in  the  month  of  October  last,  ha\ing  been  put  there  by  the  said 
plaintiff  upon  his  own  land  and  taken  upon  the  land  of  Judge 
Peters  upon  said  Island. 

S.  That  said  Mount  Island  is  a  portion  of  the  neck  of  land  re- 
ferred to  in  the  Statute  and  Act  of  the  General  Assembly  of  the 
Province  of  New  Brunswick,  passed  on  the  eleventh  day  of  April, 
A.D.  1864,  entitled  "  An  Act  relating  to  Grimross  Neck  in  Queen's 
County,*'  and  is  that  portion  of  the  said  neck  below  and  cut  off 
by  the  Canal  therein  referred  to,  which  canal  was  finished  in  the 
year  of  our  Lord  1862,  and  had  a  depth  of  water  of  eight*  feet 
and  upwards  at  low  water. 

8.  That  the  plaintiff  was  and  is  one  of  the  proprietors  of  said 
Mount  Island,  and  is  the  Edward  M.  Dickie  named  in  the  said  re- 
gulations. 

4.  That  a  number  of  the  proprietors  made  the  regulations  here- 
inafter set  forth  at  the  times  and  in  the  manner  and  form  as  here- 
inafter set  out. 

5.  The  said  cattle  were  seized  upon  said  Mount  Island  by  the 
defendant,  on^  the  ninth  day  of  October  last  past,  as  a  field-driver, 
nnder  said  regulations,  and  bccauss  of  the  said  cattle  so  running 
at  laxge,  and  were  by  him  and  others  assisting  him  taken  off  said 
Island  and  across  Gagetown  Creek  to  the  main  land  in  the  Parish 
of  Gagetown,  where  the  same  were  put  in  a  barn  used  by  the  said 
defendant  temporarily  as  a  Pound,  and  there  held  by  the  defend- 
ant for  the  payment  of  the  fees  laid  down  in  said  regulations,  at 
which  place,  on  the  —  day  of  October  last,  they  were  replevied 
by  the  said  plaintiff  in  this  cause. 

6.  That  the  said  defendant  put  in  to  the  Sheriff  a  special  claim, 
claiming  to  hold  the  said  cattle  until  said  fees  were  paid. 

7.  That  said  claim  was  tried  on  the  nineteenth  day  of  October 
last,  under  a  Writ  de  propri^nie probanda,  issued  in  this  cause  be- 
fore the  Sheriff  of  Queen's  County,  and  the  following  verdict 
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given,  as  appears  by  the  inqiiisition  before  said  Sheriff,  of  which 
the  follo^ving  is  a  true  copy : — 

QUEEN'S  COUNTY— To  Wit  : 

Inqiiisition  taken  this  19th  day  of  October,  A.D.  1871,  before 
me,  John  Palmer,  Esquire,  Sheriff  of  Queen's  Coimty,  by  virtue 
of  the  Writ  annexed,  upon  the  oath  of  Benjamin  Titus,  Edmund 
Buzza,  J.  Murray  Williams,  John  McKinney,  John  C.  Gaunce, 
Isaac  F.  Fox,  and  Richard  Mayes,  lawful  men  of  the  said  County, 
who  say  that  Mr.  Edward  M.  Dickie  have  the  said  cattle  by  hi$ 
payhifir  nil  law/hi  expenses  lo  ihe  claimant. 

Sealed  and  dated  the  day  and  year  aforesaid. 

[Signed]  Benjamin  Titus,  (L.S.) 

"  Edmund  Buzza,  (L.S.) 

'*  Joseph  Murr.a.y  Williams,   (L.S.) 

"  John  McKinnby,  (L.S.) 

**  John  C.  Gaunce,  (L,S.) 

"  Isaac  Fox,  (L.S.) 

"  Robert  S.  Mayes,  (L.S.) 

8.  That  upon  this  Inquisition  being  given  in  and  executed  the 
plaintiff  claimed  and  still  claims  that  it  was  a  verdict  in  his  favor, 
and  that  he,  the  said  Plaintiff  was  entitled  to  the  possession  of  the 
said  cattle. 

9.  That  upon  this  inquisition  being  given  in  and  executed,  the 
defendant  claimed  and  still  claims  that  the  same  was  a  verdict  in 
favor  of  him  the  said  defendant. 

10.  That  the  said  Sheriff,  after  the  rendering  of  the  above  ver- 
dict, at  once  gave  the  said  cattle  to  the  said  defendant,  who  has 
never  returned  them  to  the  plaintiff,  and  refuses  to  return  them  to 
him. 

11.  That  there  were  no  fences  of  any  kind  upon  said  Mount 
Island  when  the  said  cattle  of  the  said  plaintiff  were  so  running  at 
large  upon  the  same,  and  when  they  were  so  seized  and  taken  by 
the  said  defendant  as  aforesaid. 

12.  That  after  the  said  cattle  were  so  delivered  by  the  said 
Sheriff  to  said  defendant,  the  said  defendant  sold  the  entire  num* 
ber  of  said  cattle  on  the  twenty-fifith  day  of  October  last  past,  for 
the  sum  of  $229.50. 
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IS.  That  the  amount  of  money  due  said  defendant  (if  any)  for  1^78 

said  fees,  at  the  time  he  sold  said  cattle,  amounted,  as  he  claimed,  j^taa 

to  the  sum  of  $47j  which  sum  the  Plaintiff  has  always  refused  y, 

and  still  refuses  to  pay.  Lawms. 

Hie  following  questions  are  therefore  submitted  to  and  for  the 
opinion  of  this  Honorable  Court 

Firit — ^The  first  regulations  having  been  made  and  passed  on 
the  21st  day  of  September,  A.D.  1868,  by  the  propc^tors  of  said 
Island,  had  they  any  legal  right  or  power  at  that  time  to  make  or 
pass  such  regulations  ? 

Second— lyid  the  fact  that  on  the  5th  day  of  July,  1864,  the 
said  proprietors  continued  said  regulations,  give  them  any  legal 
force  or  effect  ? 

SAtW-^Was  there  any  legal  power  at  any  time,  in  the  proprie- 
tors of  Mount  Island,  to  pass  any  rq^ations  limiting  the  legiJ 
rights  of  the  proprietors  of  said  Island,  as  they  existed  outside  of 
the  said  regulations,  and,  if  so,  were  these  regulations  legally 
passed? 

Fourth — ^Had  the  defendant  any  legal  right,  under  the  facts  as 
herein  set  forth,  to  seize  the  said  cattle  of  the  said  plaintiff;  if  he 
had,  had  he  any  right  to  remove  the  same  from  Mount  Island  across 
the  Gagetown  Creek  to  the  main  land  ? 

F\fik — Had  the  said  proprietors  any  legal  right  or  power  to 
make  and  establish  other  penalties  or  forfeitures  than  those  laid 
down  in  chapter  104,  title  25  of  the  first  volume  of  the  Revised 
Statutes ;  and  are  the  penalties  and  forfeitures  made  and  passed  in 
said  rq^ations  in  addition  to  and  outside  of  the  provisions  of 
chapter  104,  and,  if  so,  are  they  according  to  law  7 

Sixth — ^Was  the  defendant  justified  in  law  in  selling  the  whole 
of  said  cattie  wh^i«  by  selling  part  of  them,  he  could  have  raised 
money  enough  to  pay  what  he  claimed  the  defendant  should  pay 
him  for  his  fees,  charges,  and  expenses  of  sale  ? 

Seventh^  'Upon  the  facts  of  this  case  is  the  plaintiff  or  defendant 
entitM  to  recover  7 

Eighth — ^If  the  plaintiff  is  entitied  to  recover,  then  an  order  of 

the  Court  to  be  made  directing  the  sheriff  of  Queen's  County  to 

call  a  jury  in  the  case  as  iqpon  a  writ  of  enquiry  of  damages*  the 
7 
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1878       jixry  to  asseM  the  damages  the  said  plaintifT  has  been  put  to  in 

DioBia      consequence  of  the  seizure  of  his  cattle,  and  his  seeking  for  re* 

^  dress  and  judgment  to  be  signed  for  the  amount  of  the  verdict  and 

Lawmmt.      costs  of  this  suit,  and  costs  of  the  motion  to  set  aside  the  verdict 

of  the  Sheriffs  Jury  if  such  verdict  be  set  aside  in  the  usual  way. 

Pfinth — If  the  defendant  is  entitled  to  a  verdict,  then  the  plain- 
tiff to  pay  him  the  fees  allowed  by  the  Court,  the  expenses  of  the 
sale  and  keeping  said  cattle,  together  with  the  costs  of  this  suit 
and  the  covts  on  the  motion  to  set  aside  the  verdict  of  the  Sheriff's 
Jury,  if  the  same  be  not  set  aside,  and  upon  this  being  done  the 
Replevin  bond,  in  this  cause,  to  be  given  up  to  be  cancelled,  the 
defendant  to  deduct  from  the  amount  in  his  hands  the  money  that 
may  l)e  so  found  due  him  as  last  aforesaid,  and  if  he  now  has  more 
than  sufficient  from  the  proceeds  of  the  sale  of  said  cattle  to  pay 
the  same,  the  balance  to  be  paid  the  plaintiff,  and  if  there  be  not 
sufficient  money  so  in  defendant's  hands  then  the  Plaintiff  to  pay 
the  defendant  the  balance  that  may  be  so  due  him. 

The  following  are  the  regulations  referred  to  in  the  foregoing 
case. 

At  a  meeting  of  the  proprietors  of  the  lands  formerly  part  of 
Grimross  Neck,  in  Queen's  County,  now  being  one  of  the  islands 
in  the  River  Saint  John,  by  the  erection  of  the  canal  across  said 
Grimross  Neck,  public  notice  having  been  given  as  directed  by  the 
Act  of  Assembly,  Title  XXV.,  chapter  104,  section  4  of  the  Re- 
vised Statutes  ''Of  Regulations  among  Proprietors  of  Islands," 
holden  at  the  old  Court  House  in  Gagetown,  this  2l8t  day  of 
September,  1863. 

Present : — ^Honorable  Charles  Harrison,  Nathaniel  H.  Deveber, 
Joshua  Calkins,  James  A.  Bulyea,  James  Porter,  Isaac  H.  Deveber, 
James  H.  Peters,  by  his  Attorney,  W.  F.  Bonnell,  Proprietors  of 
said  Island. 

The  following  regulations,  submitted,  agreed  to  and  passed,  viz : 

**  Whereas  the  cutting  of  canals  through  Grimross  Neck  has 
constituted  all  that  parcel  or  tract  of  land,  below  or  to  the  north- 
ward of  said  canal,  into  an  Island ;  and  whereas,  under  the  104th 
chapter  of  the  Revised  Statutes,  the  proprietors  of  islands  are  em- 
powered to  make  regulations  for  the  management,  improving,  and 
better  husbandry  of  the  same.** 
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At  a  meeting  of  the  said  Proprietors^  held  at  the  old  Cotirt        1^78 
House,  in  Gagetown,  this  twenty-first  of  September,  1863,  pursu-      p^^j^^, 
ant  to  notice  of  such  meeting  signed  by  three  of  the  proprietors  ^^ 

of  such  islands,  posted  on  the  door  of  the  Court  House,  in  Gage«      Lawsov. 
town,  as  by  the  said  Act  directed  : — ^Hon.  Charles  Hanison,  N.  H, 
Deveber,   Joshua  Calkins,  J.  A.  Bulyea,  J.  H.  Deveber.  James 
Porter,  Lewis  C.  Dingee,  Hon.  J.  H.  Peters,   by  W.  F.  Bonnell, 
the  following  regulations  were  made  and  passed : — 

Ist.  It  is  ordered  that  no  cattle,  horses,  sheep,  or  swine  shall  be 
permitted  or  suffered  to  run  at  large  on  any  part  of  the  said  Island 
unless  the  same  shall  be  kept  on  ground  siu'rounded  by  some  law- 
ful fence  or  enclosure. 

2d.  That  any  cattle,  horses,  sheep  or  swine  foimd  at  large  on  any 
hind,  farm,  or  premises  on  the  said  Island,  and  not  within  such  en- 
closure aforesaid,  contrary  to  the  aforesaid  regulation,  shall  be 
liable  to  be  taken  up  by  any  field-driver,  or  by  any  propr  i^tor,  his 
servant,  or  bailiff,  and  such  field-driver,  servant,  agent,  or^bailiff, 
shall  be  authorized  to  impound  such  cattle  with  any  pound-keep- 
er in  the  Parish  of  Gagetown,  or  with  such  pound-keeper  as  the 
proprietors  of  such  Island  may  from  time  to  time  appoint :  and 
further,  that  it  shall  be  an  imperative  duty  of  every  field-driver, 
either  with  or  without  any  complaint  made  to  him,  to  take  up  and 
impound  all  such  animals  so  running  at  large  contrary  to  the  re- 
solutions as  aforesaid. 

That  every  field-driver,  for  every  mare,  gelding,  ox,  cow,  heifer, 
steer,  bull,  sheep,  sow,  boar  or  hog  so^  taken  up  and  impounded, 
shall  be  entitled  to  receive  from  the  owner  thereof  the  siun  of  five 
shillings ;  and  every  pound-keeper  with  whom  any  beast  shall  be 
impounded  shall  receive  the  fees  in  the  4  resolutions  to  these  regu- 
lations annexed,  to  be  paid  by  the  owner  thereof,  together  with  the 
charges  of  the  field-driver  to  the  pound-keeper  before  the  same 
axe  delivered  from  the  pound. 

Srd.  Hut  tU  cattle  impounded  as  aforesaid,  and  not  liberated 
within  the  time  mentioned  in  sec.  tO,  Revised  Statutes,  chapter  61, 
riiall  be  advertised  and  sold,  and  die  proceeds  thereof  applied  by 
die  pooiuUkeeper  in  die  manner  in  and  by  the  said  recited  Act 
mreeseiL 
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4th.  That  die  fees  for  keeping  animals  in  pound  will  be  the 
same  as  ordered  to  be  taken  by  order  of  Sessions,  passed  June 
Session,  1850. 

5th.  That  James  A.  Bulyea  and  Joshua  Calkins  be  appointed 
Trustees  of  the  said  Proprietors ;  that  the  duty  of  said  Trustees, 
or  any  Trustees  hereafter  to  be  appointed,  shall  be  to  enforce  the 
said  regulations,  and  also  to  complain,  inform  and  sue  for  all 
penalties  by  law  recoverable  for  each  of  the  said  regulations,  and 
that  the  said  Trustees  shall  have  full  power  and  authority  to  erect 
fences  for  the  turning  or  preventing  cattle  from  landing  or  stray- 
ing on  the  said  Island,  in  such  places  as  they  may  deem  necessary; 
and  further,  that  the  said  Trustees,  or  any  Trustees  hereaft^er  to  be 
appointed,  shall  have  power  to  assess  the  respective  psoprietors  of 
the  said  Island,  according  to  the  value  of  their  respective  proper- 
ties, for  the  salary  or  remuneration  payable  to  such  Trustees  for 
all  expenditure,  costs,  and  charges  which  he  may  incur  or  be  put 
to  or  become  liable  for  in  carrying  out  the  said  regulations,  or  in 
respect  to  anything  he  may  legally  do,  or  cau33  to  b^  done,  in 
execution  of  his  duty  as  Trustee. 

Ordered  that  James  Porter  bd  a  field-driver,  aho  that  Mathew 
CSalkin  be  a  field-driver  under  these  regulations. 

{Signed]         Jambs  H.  Fbtbrs,  by  his  Att*y  W.  F.  Bonnell, 

Eight  Lots. 
Charles  Harrisox, 
N.  H.  Dbvebbr, 
Jambs  Portbr, 
John  Portbr, 
James  A.  Bulyea, 
Indorsed. 
Ftkd  in  the  Office  of  the  Clerk  of  the  Peace, 
Queen's  County,  21st  Sept.,  1868. 

At  a  meeting  of  the  Proprietors  of  Mount  Island,  held  in  the 
new  Court  House,  Gagetown,  this  5th  July,  1864,  pursuant  to 
notice  of  such  meeting,  signed  by  three  of  the  Proprietors  of  said 
Island,  previously  posted  on  the  door  of  the  Court  House  in  Gragc- 
town,  as  by  the  Act  directed. 

Present : — ^The  Hon.  Chas.  Harrison,  N.  H.  Deveber,  James  A. 
Bulyea,  James  Porter,  £•  M.  Dickie,  Joshua  Calkin,  Isaac  H.  De- 
veber, Hon.  Jas.  IL  Peters,  by  W.  F.  Bonnell. 


Thirteen  Lots. 
Five  Lots. 
One  Lot. 
Two  Lots. 
Two  Lots. 
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Reiolvedf  That  the  first,  second,  third,  and  fourth  sections  pass- 
ed the  21st  day  of  September,  1863,  be  continued,  and  that  the  ' 
fifth  section  shall  read  thus : — '*  That  James  A.  Bulyea  and  Joshua 
Calkins  be  appointed  Trustees  of  the  said  properties  ;  that  the 
duties  of  the  said  Trustees,  or  any  Ti-ustocs  hereafter  to  be  appoint- 
ed, shall  be  to  enforce  the  said  regulations,  and  also  to  complain, 
enforce,  and  sue  for  penalties,  by  law  recoverable,  for  each  of  the 
said  regulations ;  and  further,  that  the  said  Trustees,  hereafter  to 
be  appointed,  shall  have  power  to  assess  the  respective  properties 
of  the  said  Island  according  to  the  value  of  their  respective  pro- 
perties for  the  salary  or  remuneration  payable  to  such  Trustees, 
and  for  all  expenditures,  costs  and  charges  which  they  may  incur, 
be  put  to,  or  become  liable  for  in  carrying  out  the  said  regulations, 
or  in  respect  to  anything  they  may  legally  do,  or  caus^  to  be  done, 
in  execution  of  their  duty  as  Trustees. 

Ordered  that  James  Porter,  William  Wallace,  and  Mathew 
Calkin  be,  and  they  are  hereby  appointed,  field-drivers,  and  that 
£.  M.  Dickie  be  appointed  a  pound-keeper  for  the  same  purpose. 

[Signed]  Charles  Harrison, 

N.  H.  Deveber, 
Joshua  Calkin, 
Jambs  A.  Bulyea, 
Isaac  H.  Deveber, 
James  Porter, 
£.  M.  Dickie, 
James  H.  Peters, 
by  his  Agent,  W.  F.  Bonnell. 
Indorsed. 
Filed  in  the  Office  of  the  Clerk  of  the  Peace, 
5th  July,  1864. 

At  a  meeting  of  the  Proprietors  of  Mount  Island,  held  at  the 
Office  of  the  Clerk  of  the  Peace  for  Queen's  County,  at  Gagctown, 
this  eighth  day  of  September,  A.D.  1871,  pursuant  to  notice  of 
such  meeting  by  three  of  the  Proprietors  of  such  Island,  prenously 
posted  on  the  door  of  the  Court  House  as  provided  by  the  Act 
of  Assembly,  Revised  Statutes,  cap.  104,  ^*  Of  Regulations  among 
Proprietors  of  Islands.*' 

Present : — ^N.  HL  Deveber,  by  J.  W.  Deveber,  Jas.  H.  Peters, 
by  Jotham  P.  Bulyea ;  James  Reid,  for  Reid  &  Fox  ;  William  H. 
Bulyea,  Jotham  P.  Bulyea,  Joshua  Calkins,  by  Charles  L.  Calkins; 
J.  W.  Dereber. 

On  motion  of  William  H.  Bulyea,  seconded  by  James  Reid, 
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Resolved,  unanimously,  That  David  Lawson  be  appointed  the 
pound-keeper  in  place  of  £dwai*d  M.  Dickie^  the  present  pound- 
keeper,  hereby  superseded ;  and  further 

Re$olreJy  That  the  said  David  Lawson  and  Charles  L.  Calkins 
be  appointed  additional  field-drivers  to  carry  into  effect  and  enforce 
the  regulations  made  for  the  Government  and  better  management 
of  the  said  Islands. 

[Signed]  N.  H.  Dkveber,  for  James  H.  Deveber. 

Tiios.  H.  Peters,  for  Jotham  P.  Bulyea. 
Jame^s  Rkid,  for  Redd  &  Fox. 
Joshua  Calkins,  for  Chas.  L.  CaUdns. 
Jotham  P.  Bulyea, 
W.  H.  Bulyea. 
Jas.  W.  Deveuer. 
Indorsed. 
Filed  in  the  Office  of  the  Clerk  of  the  Peace  for 
Queen's  County,   this  eighth  day  of  Septem- 
ber, 1871. 

[Signed]  T.  R.  WETMORE, 

Clerk  of  the  Peace,  Q.C. 

QUEEN'S  COUNTY : 

I  hereby  certify  the  aforegoing  to  be  true  copies  from  the  files 
of  "  Island  Regulations,'*  in  the  Office  of  the  Clerk  of  the  Peace 
for  Queen's  County.  Given  under  my  hand  and  seal  this  18th 
day  of  October,  1871. 

T.  R.  WETMORE, 
Clerk  of  the  Peace,  Queen's  County. 

J.  R.  Curry,  Plaintiff's  Attorney, 

T.  R.  Wetmoke,  Defendant's  Attorney. 


[Signed] 


April  15 — Skinnr.r,  Q.C.y  for  the  plaintiff. 
Morrison  for  the  defendant. 


Cvr.Ad9.  Vult 


The  judgment  of  the  Court  (Allen,  Weldon,  and  Either,  J.J.) 
was  delivered  by 

Allex,  J.  Whether  the  provisions  of  cap.  104  of  the  Bev. 
Statutes  were  applicable  to  Grimross  Neck  or  not,  prior  to  tho 
passing  of  the  Act  37  Vic.  c.  25,  is  immaterial,  as  that  Act  clearly 
makes  them  applicable ;  and  the  question  will  depend  upon  the 
Regulations  made  by  the  proprietors  of  the  IsUnd*  on  the  6th 
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July,  1864.     We  think  that  when  they  in  terms,  adopted  the  1st,        ^^73 
Snd,  8rd  and  4th  sections  of  the  Regulations  made  in  September,       ly^^^ 
186S,  they  virtually  made  them  part  of  their  proceedings  as  effec«  ^ 

tually  as  if  they  had  set  them  out  in  totidcm  verbis.  Then,  are  those  Lawso«. 
regulations  authorised  by  cap.  104?  This  Act  empowers  the 
proprietors  of  Islands  to  make  regulations  for  *'  the  managing, 
improving  and  better  husbandry"  of  the  Island,  '<  and  to  appoint 
pound-keepers  and  other  officers  to  enforce  such  regulations.'* 
Sec.  2  declares  that  **  if  any  person  shall  dccupy,  manage  or  im- 
prove any  part  of  any  of  the  said  Island,  contrary  to  any  such 
regulations,  he  shall  be  subject  to  an  action  of  trespass  for  the 
damages  occasioned  thereby,  and  forfeit  the  simi  of  £2,  to  the  use 
of  the  poor  of  the  parish,  in  which  the  Island  is  situate." 

We  think  there  can  be  no  doubt  about  the  right  to  tnuke  the  1st 
and  part  of  the  Snd  regulation.  When  the  Act  authorizefl  them 
to  appoint  pound-keepers  and  other  officers  to  enforce  the  Regula- 
tions it  necessarily  implied  t);i^ right  to  impound  cattlc^found  upon 
the  land  in  violation  of  the  Itegulations  We  also  thiuk  that  the 
right  to  impose  reasonable  fees  to  the  officers  appointed  to  enforce 
the  regulations  is  necessarily  implied  in  the  power  given  to  appoint 
such  officers,  their  authority  to  take  fees  being  given  by  statute.  It 
cou^d  not  be  expected  that  officers  would  enforce  the  regulations 
unless  there  was  some  means  of  papng  them  for  tlirir  seniccs. 

We  are  not  entirely  satisfied  about  the  right  of  the  proprietors 
to  make  the  3rd  Regulation  directing  the  sale  of  cattle  impounded. 
They  have  \4rtaally  adopted  the  20th  sec.  of  1  Rev.  Stat.  c.  61, 
which  directs  that  *'  all  cattle  impounded  as  aforesaid,"  &c.  may 
be  sold.  This  means  all  cattle  impoimded  for  going  at  large  con- 
trary to  any  regulations  made  by  the  Sessions  under  the  authority 
of  Title  VIII. 

By  common  law,  cattle  destrained  damage  feawul^  and  im- 
pounded, could  not  be  sold, — ^they  were  only  held  as  a  pledge.  The 
first  Act  in  this  Province  which  authorised  a  sale,  was  the  54  Geo. 

8,  c.  8,  which  applied  only  to  horses  and  swine  going  at  large  in 
the  Towns  of  Fredericton  and  St.  Andrews.    By  Act  1,  Wm.  4,  c. 

9,  authority  was  given  to  the  pound-keepers  to  sell  cattle  im- 
poimded for  trespassing  or  going  at  large,  contrary  to  any  regula- 
tions of  the  Justicei  in  session.    Hie  same  power  is  continued  by 
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'^^^        Act  13,  Vic,  c.  30,  and  again  by  Rev.  Stat.,  c.  61,  but  it  only  ap- 
DicKie       P''^^  ^^  cattle  impounded  for  going  at  large,  contrary  to  regulations 
^  made  by  the  Justices  under  those  Acts,   and  not  to  cattle  im- 

Lawiok.  pounded  for  violation  of  regulations  made  by  the  proprietors  of 
Islands,  under  Title  XXV.  of  the  Rev.  Statutes.  The  power  to 
the  i^roprietors  of  Islands  to  make  regtdations,  was  originally 
granted  by  the  Act  27.  Geo.  8,  c.  2  ;  but  that  Act  gave  them  no 
power  to  appoint  poimd-keepcrs  and  other  officers  to  enforce  the 
regulations.  The  only  remedy  was,  an  action  of  trespass  for  the 
dama«2res,  and  a  fine  of  forty  shillings  for  each  offence.  This  Act 
was  repealed  by  the  Rev.  Statutes.  If  there  had  been  a  general 
law  authorising  the  sale  of  all  cattle  impounded  damage  feoMMnt, 
no  doubt  it  would  have  been  applicable  to  an  impounding  under 
these  regulations^  But  it  is  not  so ;  the  Act  only  authorises  the 
sale  of  cattle  impounded  under  the  provisions  of  Title  VIII.  of  the 
R(»v.  Statutes ;  and  we  are  not  entirely  satisfied  that  the  Legisla- 
tiu-e  intended  to  give  the  proprietors  of  Islands  power  to  alter  the 
common  law  in  reference  to  cattle  impounded  damage  feasant^ 
and  to  authorise  a  sale  of  them.  It  is  not,  however,  necessary  to 
decide  this  question  in  the  view  wo  take  of  this  case,  as  we  think 
there  is  one  ground  on  which  the  sale  may  be  justified.  The 
plaintiff  is  a  proprietor  of  the  Island,  and  was  present  at  the  meet- 
intfs  at  which  the  regulations  were  made,  and  assented  to  them  ; 
therefore,  though  the  regulations,  or  some  of  them,  might  be  bad 
as  against  strangers,  or  persons  who  did  not  assent  to  them,  they 
may  be  good  as  against  the  proprietors  who  did  assent  to  them. 
Angcll  and  Ames  on  Corp,  337  ;  Adfcy  v    The  IVIntstahh  Co} 

This  being  so,  the  plaintiff  hftd  no  right  to  replevy  the  cattle 
^vithout  paying  or  tendering  the  fees  fixed  by  the  regulations,  and 
therefore  we  think  the  defendant  is  entitled  to  judgment  in  the 
action  of  replcnn. 

AVe  have  no  doubt  about  the  right  to  imijoimd  the  cattle  on  the 
main  land  in  Gagctown.  The  Island  is  in  the  Parish  of  Gage- 
town,  and  it  does  not  appear  that  there  was  any  other  place  in 
which  they  could  have  been  impounded. 

We  ansi^'er  the  sixth  question — ^whether  the  defendant  was  jus- 
tified in  telling  the  whole  of  the  cattle — ^in  the  negative.    Hie 

>  17  V«.  8sa 
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Act  1  Wm.  4,  c.  9,  in  express  words  authorised  the  sale  of  so 
many  of  the  animals  impounded  as  might  be  necessary  to  defray 
the  expenses,  &c.  The  ItOth  section  of  the  Rev.  Statutes,  c.  61, 
declares  that  **  all  cattle  impounded  as  aforesaid,  (i^.  damage  jea- 
tanty  or  going  at  large  contrary  to  Regulations)  and  not  liberated 
in  three  days  after  notice,  &c.,  may  be  sold  at  auction  by  the 
pound-keeper  after  fourteen  days  public  notice  thereof,  unless  all 
charges  and  expenses  on  account  thereof  be  paid/'  We  do  not 
read  this  section  as  directing  die  pound-keeper  to  sell  the  whole 
of  the  cattle  impounded,  supposing  them  all  to  belong  to  one  per- 
The  object  of  selling  is  to  pay  the  fees,  and  the  expenses  of 


1873 


son. 


feeding  the  cattle ;  and  we  think  the  reasonable  meaning  of  the 
Act  is  that  the  pound-keeper  should  only  sell  sufficient  to  meet 
that  expense-— not  ihat  he  should  sell,  perhaps,  £50  worth  of  cattle 
to  pay  £5  expense. 

In  LayUm  v.  Harvey,^  where  the  question  arose  under  the  Act 
of  Parliament  5  &  6  Wm.  4,  c.  59,  |  4,  as  to  the  right  of  a  pound- 
keeper  to  sell  horses  to  pay  the  expense  of  their  keep,  seven  horses 
had  been  impounded  and  two  sold.     Williams,  J.,  (referring  to 
the  words  of  the  Act,  that  the  overplus,  if  any,  after  satisfying  the 
expenses,  was  to  be  paid  to  the  owner  of  the  distress,  a  similar 
provision  to  which  is  found  in  the  Slst  section  of  our  Act)  said, 
**  That  implies  that  what  is  sold,  must  have  been  necessarily  sold 
for  the  purpose  of  reimbursement,  and  that  the  power  is  measiu*ed 
by  the  necessity ;"  and  Coleridge,  J.,  says,  "  The  intention  of  the 
Act  clearly  is  that  what  he  sells  should  be  what  it  is  necessary  to 
sell.*'     But  it  may  be   said   here,  "  If  the  pound-keeper  has  a 
dozen  cattle  in  his  possession,  and  he  only  sells  one  of  them  to 
pay  expenses,  what  is  he  to  do  with  the  others  ?     Can  he  keep  them 
for  a  time  and  sell  again  if  they  are  not  redeemed  ?*'     We  think 
he  can.     He  only  holds  them  as  a  pledge,  and  we  see  nothing  to 
prevent  his  reimbursing  himself  for  subsequent  expenses  by  an- 
other sale,  if  the  owner  chooses  to  allow  them  to  remain  in  pound. 
Coleridge,  ^»,  in  the  case  above  cited  puts  the  very  point.     He 
says :  ^  Mr.  Conch  has  suggested  the  difficulty  that  if  the  power 
of  sale  be  strictly  limited,  the  distrainor  may  not  ultiniately  be 
reimbursed,  becsMse  he  cannot  make  a  second  sale ;  but  if  he  is 
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obliged  to  keep  the  distress  for  an  indefinite  period,  I  know  nothing 
to  prevent  his  selling  from  time  to  time,  as  it  becomes  necessary.*' 

In  this  case,  fifteen  cattle  of  the  value  of  $229  have  been  sold 
to  pay  $47  expenses.  We  think  the  law  does  not  authorize  such 
a  sale ;  but  this  does  not  affect  the  question  of  the  plaintiff's  right 
to  replevy  the  cattle. 

Judgment  for  defendant. 


1878 
09^25. 


CLOWSEB  r.  SAMUEL,  Admixistrator,  &c.,  or  Solomox  SAumsii,  dbobjlssd. 
Statements f  a  part  of  the  res  gestae, — Their  admissahility  in  evidence. 

OcTOBSR  26, 1873. 

The  plaintiff  in  an  acMnn  in  the  County  Court  put  in  eridenoe  the  contents  of  a  letter 
eent  hy  him  to  hi«  son  enclosing  a  money  order  and  containing  instructions  at  to 
the  disposition  to  be  made  of  the  money.    The  letter  being  los^^ 

Held,  That  its  contents  were  properly  reoeiyed  in  eridence  as  explaining  the  act  of 
sending  the  order,  the  letter  forming  a  part  of  the  act. 

Appeal  from  the  Kent  County  Court.  At  the  trial  the  Judge 
alloNved  tho  plaintiff  to  give  secondary  evidence  of  the  con- 
tents of  a  lottor  written  by  the  plaintiff  from  Boston  to  his  son  at 
Richibucto.  The  plaintiff  enclosed  an  order  for  $40,  and  with  it 
the  letter  in  question  containing  instructions  with  reference  to  its 
disposal.  The  letter  was  lost,  and  no  question  seems  to  have  been 
raised  on  the  point  of  the  admissability  of  the  secondary  evidence, 
by  reason  of  its  being  secondary,  the  contention  on  the  part  of  the 
defendant  being  that  the  statements  contained  in  the  letter  could 
not  be  put  in  e\'idence  on  the  ground  that  a  party  cannot  make 
evidence  for  himself. 

A  new  trial  was  moved  for  before  the  County  Court  Judge  at 
Chambers,  but  refused,  and  the  defendant  now  appeals  from  his 
decision. 

Needliam,  Q.C,^  supports  the  appeal. 
Frasery  contra^  is  not  called  on. 

Ritchie,  C.J.  The  law  is  very  clear.  In  general,  what  a  m.an 
says  is  not  evidence  for  himself.  But  what  he  says  accompanying 
an  actyif  the  act  cannot  be  understood  without  what  is  said  at  the 
time  being  given  in  evidence,  the  statements  are  admissable  as 
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forming  part  of  the  act.  That  seems  to  have  been  this  case  ex- 
actly- The  plaintiff  sent  a  money  order,  with  instructions  as  to 
how  the  money  should  be  applied,  and  a  question  ha\dng  been 
raised  as  to  what  application  should  have  been  properly  made  of 
it,  those  instructions  are  certainly  admissable. 

Ajjpeal  dUmis9€d  with  costs. 


1878 


Ciiowtsii 
Samuel. 


McLELLAND  et  al  v.  MASS05. 

Judynuni  as  in  cau  of  a  nonsuit, — Motion  to  set  aside  ordti*  of  Vie  Coufi 

on  new  state  of  fads. 

OcTOBSR  25, 1873. 

A  caaie  heing  improperlj  entered  oo  the  docket  ni  nisi  prius,  the  derendanfe  Aftor- 
nej  should  tmke  etepe  to  have  it  ttruck  off  ai  soon  oi  it  comet  to  bit  knowledge, 
otherwise  be  cannot  move  for  judgmeat  a«  in  caae  of  a  non-tuit  for  not  proceeding 
to  trial  pur»»iiant  to  notice,  if  the  cauie  has  been  made  a  remanet. 

When  a  matter  has  been  once  heard  and  determined  bj  the  Court,  it  will  not  disturb 
its  judgment  on  preoentation  of  a  tiew  state' of  faott  which  oould  haye  been  shewn 
in  the  iirit  instance. 

On  the  first  day  of  this  term  ^  a  motion  for  judgment  as  in 
case  of  a  non-suit  in  this  cause,  for  not  proceeding  to  trial 
pursuant,  to  notice,  at  the  last  August  Circuit  in  St.  John>  was  dis- 
missed with  costs,  the  plaintiflb*  Counsel  reading  an  affidavit  of  the 
Clerk  of  the  Circuit,  that  the  cause  was  on  the  docket  nt  the  May 
Circuit,  and  was  made  a  reniunet  by  order  of  the  Court. 

Need/ianiy  Q.  C,  now  moves  for  a  rule  nisi  for  the  plaintiffs  to 
shew  cause  why  the  part  oi  the  order,  granting  costs,  should  not 
be  set  aside,  on  an  affidavit  of  tlic  defendant's  Attorney,  shewing 
that  the  cause  was  entered  on  the  docket  at  the  last  Jauuary  Cir- 
cuit before  issue  was  joined.  That  the  tirst  notice  of  trial  received 
was  on  the  22d  day  of  April  for  the  May  Circuit,  at  which  the 
cause  appeared  on  the  docket  among  the  remanets,  the  defendant 
seeing  it  in  a  newspaper  which  published  the  docket  oi  causes. 

BrrcHiE,  C.  J.  I  am  not  prepared  to  grant  a  rule,  for  I  think 
the  proper  course  for  an  Attorney,  where  a  wrong  has  been  done, 
is  to  take  the  proper  steps  at  once  to  get  his  remedy.  It  was  an 
irregularity  of  the  plaintiffs'  entering  the  cause  for  trial  in  January, 

*  Set  aatt.,  p.  8. 
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1873        and  obtaining  an  order  for  making  it  a  remanet,  and  again  in  May 
McLEtiANo"  ^^^^^i^S  i^  among  the  remanet^,  and  a  second  time  obtaining  an  or- 
^  „l        der  for  making  it  a  remanet.     But  the  defendiint  shonld  have  got 
V.  rid  of  those  irregularities  by  applying  to  the  Judge  at  ni$i  prius  to 

Massow.  have  the  cause  struck  off;  or  to  the  Judge  or  the  Court  at  the  next 
term  to  have  the  order,  making  it  a  remanet,  rescinded.  An  order 
ot  the  Court  should  not  be  treated  as  a  nullity.  We  gave  a  cor- 
rect judgment  on  the  facts  before  us  at  the  time,  and  I  think  it 
would  be  uuwise  now  to  open  it  up. 

Allbk  J.  I  think  the  entry  of  the  cause  before  issue  joined 
was  an  entire  nullity,  which  the  defendant's  Attorney  was  not 
bound  to  take  any  notice  of.  If  the  Court  grants  an  order  on  an 
improper  statement  of  facts,  there  ought  to  be  a  remedy.  I  think 
there  should  be  a  rule. 

Wbldon  J.  I  chink  that  where  the  defendant's  Attorney  saw 
the  case  as  a  remanet  in  a  newspaper,  he  should  have  got  out  a 
summons  to  have  it  struck  off.  He  chose  rather  to  lie  by  till  this 
term,  and  then  come  with  an  af&davit  containing  half  the  facts,  and 
moves  for  judgment  as  in  case  of  a  non-suit.  To  allow  him  now 
to  come  with  new  facts  would  take  up  time  and  lead  to  looseness  of 
practice. 

Fisher  J.  I  concur  in  the  view  taken  by  my  brother  Alien.  I 
am  inclined  to  think  the  entry  of  the  cause  as  a  remanet  in  M  ly, 
was  a  nullity. 

Win'MoiiK  J.  was  absent. 

Motion  refiued. 


jgj3  JACKSON  V,  ODONKBLL  axd  WATSON. 

Oel.  2S.       Connttj  Oottrl  Aopsal — Tregpasi  for  seizinj  goods  undir  an  exMUtion  iBsned 
— — —  on  a  voiil  juiginetU  in  a  Justices^  Court, 

0cT0Bit25  lS7d. 

The  defendant.  O'Donnell,  obtained  judgment  bj  defiiult  against  the  plaintiff  in  a 
Jut^ioM*  Court,  on  an  aoodunt  for  *'«uudriet.**  The  judgment  was  signed  without 
an  aOldaTit  of  th  •  dib^,  an  I  an  eseoation  was  isiue  i  uade^  waioh  the  pUiQtiff*s  oow 
was  seised  and  sold.    An  action  of  treipos*  baing  brou^ht^ 

Held«  the  jud^^iaenL  and  execution  uj  jusuftoition  to  the  judgment  plaintiff. 

Qa.  Whether  there  can  be  a  reriew  from  a  Juatiees*  Court  when  there  is  a  judg* 
raent  bjr  default. 

The  defendant,  O'Donnell,  brought  an  action  in  a  Justices*  Court 
against  the  plaintiff,  and  recovered  judgment  by  default  for  a  small 
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amoant.  The  action  was^ou  an  account  for  '<  sundries/'  and  the 
judgment  was  signed  for  the  plaintiff  without  an  aiEdavit  of  the 
debt  as  required  by  the  Rev.  Stat.,  c.  137,  sec.  80.  Upon  this 
judgment  an  execution  was  issued  against  the  goods  of  the  phiin- 
tiff,  and  placed  in  the  hands  of  the  defendant,  Watson,  a  constable, 
to  be  executed.  A  cow  of  the  plaintiff's  was  seized  and  sold,  upon 
which  the  present  action  of  trespass  was  biought  in  the  County 
Court  of  Carleton. 

On  the  trial  the  learned  Judge  directed  the  jury  that  the  judg- 
ment of  the  Justices'  Ck>urt  was  a  justification,  and  left  to  them  some 
other  questions  of  fact.  The  matter  having  afterwards  come  be- 
fore  him  at  Chambers  on  a  motion  for  a  new  trial  on  the  ground  of 
misdirection*  an  order  for  a  new  trial  was  made.  And  this  is  an 
appeal  from  the  judgment  of  the  County  Court  Judge. 

Fraser  now  supports  the  appeal. 

(Allen  J.  Do  you  say  the  execution  is  a  justification  foe 
O'Donnell  ?) 

I  think  so.  The  question  is  this :  Is  the  judgment  void  or  not  ? 
I  hold  if  a  judgment  is  signed  without  an  affidavit,  the  way  to  gtH 
rid  of  it  IS  to  take  the  course  pointed  out  by  the  Statute  and  hax€ 
it  reviewed. 

-  (Allex  J.  Can  he  review  after  the  judgment  by  default  1  In 
general  when  you  go  before  a  judge,  docs  he  not  rC(.£uire  you  to 
shew  the  objections  taken  at  tho  trial  ?j 

I  have  obtained  a  review  in  cases  of  judgment  by  default. 
XeeJiam^  Q.  (7.,  contra^  was  not  called  on. 

UiTcMiB,  C.J.  This  a[>peal  will  be  dismissed  on  two  grounds. 
First — The  subject  matter  of  the  debt  which  appears  on  the  face  of 
the  judgment  is  not  a  thing  on  which  the  Justice  had  jurisdiction 
to  give  judgment— "sundries"  being  a  mitter  we  know  nothing 
of.  Secondly— the  Justice  adjudicated  without  the  matcriul  the 
Stiitute  requires  to  enable  him  to  give  a  judgment,  namely,  the 
affidavit  or  oath  of  the  plaintiff 
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1873  Ex  Parte  KSRU. 

^^   ^'  Jffidavit.^Not  entUUd  in  Court. 


OcroBBB  25,  1873. 


.kn  affidavit  may  be  read  though  not  entitled  in  the  Court,  if  it  appear  on  ita  &oe  to 
hATO  been  twom  in  the  Court. 

Necdham,  Q.C,  moves  for  a  rule  nisi  for  a  certiorari  to  remove 
the  proceedings  on  an  appointment  of  school  trostees  in  a  district 
in  Wcstfield,  King's  Co. 

The  affidavit  on  which  he  was  going  to  move  being  entitled^ 
"  Pro>'ince  of  New  Brunswick,  to  wit,"  and  not  in  any  Court,  he 
called  attention  to  the  fact,  and  that  it  was  sworn  before  a  Com- 
missioner for  taking  affidavits  to  be  read  in  the  Supreme  Court. 

(Allen,  J.  K  it  is  sworn  before  a  Commissioner  it  may  be 
read.) 

The  affidavits  were  allowed  to  be  read,  but  there  not  appearing 
sufficient  grounds^  the  rule  was  refused. 


1878  HOLD£R  t.  McGAKRIGLE  et  al. 

Oct.  25 


New  trial, — Action  of  tresjxiss, — Evidence  neeessart/  to  connect  co^efendant^ 

October  25, 1873. 

To  make  a  defendant  liable  ae  a  oo- trespasser,  it  must  appear,  either  that  the  trespass 
vriiB  committed  bj  his  direction,  or  that  it  was  done  for  bis  benefit,  and  that  he 
adopted  the  act. 

This  was  an  action  of  trespass  for  cutting  and  hauling  away 
grass  from  plaintiff's  land.  The  only  evidence  given  at  the  trial 
to  connect  one  of  the  defendants,  George  McGaniglc,  with  the 
trespass,  was  that  the  grass  was  hauled  with  his  horse,  and  that  it 
was  cut  by  his  two  sons.  This  evidence  being  left  to  the  jtury, 
and  a  general  verdict  being  rctui-ned  for  the  plaintiff,  a  rule  nisi 
for  a  new  trial  vms  obtained  at  a  previous  term  on  the  ground  that 
there  was  no  c>'idenrc  to  make  Geoi^ge  McGarrigle  liable  as  a  co  • 
trespasser. 

June  27. — Palmer,  Q.C,  shewed  cause  against  the  rule. 
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Skinner,  Q.C.,  who  was  counsel  for  the  defendants,  was  not  1^73 

present  ^hen  the  case  Was  called.  Holder 

Cur.  Adv.  VuIl  9, 


The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.J.  We  do  not  think  there  was  sufficient  evidence  in 
this  case  to  leave  to  the  juiy  of  George  McGarrigle^s  participation 
in  the  trespass. 

There  may  be  a  very  strong  suspicion  that  the  grass  was  cut  by 
his  direction  because  it  was  done  by  his  sons,  who  generally  lived 
with  him,  and  were  under  age  at  the  time  ;  but  this  of  itself  is 
not  enough  to  make  him  liable  as  a  co-trespasser.  It  must  appear, 
either  that  the  trespass  was  committed  by  his  direction,  or  that  it 
was  done  for  his  benefit,  and  that  he  afterwards  adopted  the  act. 
Bac.  Abr.  "  Trespass,  (g).'*     Wilson  v.  Barker^  Robinson  v.  Vaugh* 

The  evidence  shews  that  the  grass  was  cut  and  hauled  away  by 
the  defendant,  Ralph,  and  his  brother  Patrick,  and  that  while  they 
were  cutting  it  they  told  one  of  the  plaintiff's  sons,  who  asked 
them  by  what  authority  they  were  cutting,  that  they  did  so  under 
the  authority  of  their  brother  James.  ITiey  made  a  similar  state- 
ment on  a  previous  occasion  when  they  were  cutting  wood  on 
land  which  the  plaintiff  claimed  a<»  being  his  property.  It  ap- 
pears that  James  MrGarrigle  had  possession  of  a  piece  of  land 
abuttinsc  on  the  rear  line  of  the  plaintiff's  land,  and  that  there 
was  a  dispute  about  the  dividing  line  between  them. 

The  only  evidence  to  connect  Georofc  McGarrigle  with  the 
trespass  was,  that  it  was  hauled  with  his  horse ;  that  he  let  his 
son  Ralph  have  the  horse.  He  swore  that  his  son  did  not  tell  him 
the  purpose  for  which  he  got  the  horse,  and  he  denied  that  he 
had  ever  authorized  his  sons  to  cut  grass  or  timber  on  the  plain- 
tiff's land.  It  is  not  clear  that  he  ever  claimed  title  to  the  land 
on  which  the  grass  was  cut,  though  his  sons  certainly  did  so ;  and, 
though  the  inference  may  be  strong  that  he  knew  his  son  got  the 
horse  for  the  purpose  of  hauling  the  grass,  and  that  the  various 
acts  of  trespass  wore  done  with  his  knowledge — ^his  land  abutting 
on  die  plaintiff's,  and  his  sons  living  with  him  on  his  farm  and 
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1878        generally  working  "with  him — these  facts  are  not  sufficient  to  make 

HoLOBi      him  liable  as  a  trespasser  for  their  acts.     Had  it  appeared  that  the 

V.  grass  had  been  taken  to  his  barn^  or  upon  his  land,  it  would  have 

McOarrigle  been  a  strong  circumstance  ;  but  that  was  not  so — it  was  sold  by 

•<  ^*        Ralph  and  Patrick  to  a  stranger,  and  the  defendant,  George,  denied 

that  he  had  anything  to  do  with  it. 

Tliere  must  be  a  new  trial  imless  the  plaintiff  consents  that  a 
verdict  be  entered  for  the  defendant,  George  McGarrigle. 


1873  SMITH  r.  LUNT  e!  al. 

Oct.  25. 


New  trial, — Improper  admUsion  of  evidence. — Verdict  against  evidence  as 

to  damages, —  When  verdict  a  compromise. 

OcTOBSft.  25,  1873. 

A  Btntement  of  the  plaintiff  on  the  trial  thai  the  should  jni^ge  that  a  case  ooatained 
from  MOO  to  S5(X)  worth  of  floods  from  her  knowledge  of  hajtng  and  telling  like 
goode  was  improperly  admitted. 

In  an  action  against  a  common  carrier  for  the  loss  of  aca«e  of  goods,  a  jurj  is  not 
justified  in  giving  a  verdict  for  greater  damages  than  tho  ralue  of  the  goods  ectu* 
all?  proved  to  have  heen  contained  in  the  cnse,  and  the  maxim  otnuit  prttAvmitntur 
coutra  spoliatorem  will  not  apply  unleM  it  is  she^vn  that  tbt  goods  were  in  the  de* 
fondants'  possession,  and  that  they  had  an  opportunity,  but  omitted  to  shew  their 
Talue. 

When  the  rerdict  is  evidently  a  compromise  and  is  unsupported  by  either  riew  of 
the  evidence  there  will  be  a  new  trial. 

Action  on  the  case  tiied  at  the  Charlotte  Circuit  before  Allen, 
J.  llic  defendants  were  the  owners  of  a  steamer  on  board  which 
the  plaintiff  claimed  to  have  shipped  a  case  of  goods,  which  the 
defendants  denied  ever  having  in  theii*  possession,  but  which  the 
jury  foimd  had  been  on  board  the  steamer  and  were  lost  on  the 
passage  between  Campobello  and  St.  Stephen.  The  plaintiff  re- 
covered a  verdict  for  $125  damages. 

A  inile  nisi  for  a  new  trial  having  been  obtained  at  a  previous 
term — 

June  19.     Thouison^  Q'C.,  shewed  cause. 
Weldon^  Q.Cf  was  heai*d  in  support  of  the  rule. 

Cur.Adv,  Vult, 

The  judgment  of  the  Court  (Allen,  Weldon,  Fisher,  and  Wet- 
more,  J.J.)  was  delivered  by 
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Allen,  J.     We  think  there  must  be  a  new  trial  in  this  case,        1^73 
both  on  the  ground  of  the  improper  admission  of  c^-idence,  and  of       gjurn""" 
the  verdict  being  against  evidence  as  to  the  damages.  ^^ 

The  plaintiff's  statement,  that  she  should  judge  the  case  con-  Lunt. 
tained  from  )400  to  $500  worth  of  goods,  from  her  knowledge  of  '^  '' 
buying  and  selling  like  goods,  was  received  contrary  to  the  opinion 
of  the  Judge  who  tried  the  cause,  on  the  urgent  pressure  of  the 
plaintiff's  counsel.  The  only  evidence  of  the  description  of  the 
goods  in  the  case  was,  that  it  contained  some  ladies'  caps,  scarves, 
and  clouds ;  a  box  containing  black  silk  laces  and  reel  cotton, 
thread  and  buttons.  Beyond  this,  the  witness  could  not  describe 
what  the  case  contained, — all  she  could  say  was,  that  she  knew  it 
was  full.  On  her  cross-examination  she  said  she  could  not  swear 
that  she  had  over  half-a-dozen  scarves,  or  that  any  of  them  were 
lost.  There  was  no  evidence  of  the  quantity  of  lace,  nor  of  any 
of  the  other  articles  said  to  have  been  lost,  except  the  ladies'  caps, 
of  which  there  were  seven,  worth  $1.40  each. 

The  verdict  is  not  reconcilable  with  any  view  of  the  evidence. 
If  the  plaintiff's  general  statement  of  the  value  of  the  goods  iu 
the  case  amounts  to  anything,  the  verdict  should  have  been  for  at 
least  $400 ;  if  the  value  of  the  articles  proved  to  have  been  in  the 
case,  is  taken,  the  amount  should  not  have  exceeded  $10  or  $11 — 
so  that  the  verdict  is  evidently  a  compromise. 

We  are  asked,  however,  to  apply  the  maxim,  omnia  pnesHmnntvr 
contra  tpoliatorem,  and  so  to  sustain  the  verdict.  If  the  goods 
were  in  the  defendants'  possession,  and  they  had  omitted  to  shew 
their  value,  there  might  be  something  in  the  argument ;  but  here, 
the  defendants  expressly  deny  having  the  goods,  and  tliough  it 
must  now  be  taken  that  they  had  the  case  and  lost  it  from  the 
steamer  between  Campobello  and  St.  Stephen,  it  is  clear  that  they 
bad  no  means  of  shewing  at  the  trial  what  goods  it  contained.  In 
this  respect,  this  case  is  distinguishable  from  Armory  v.  Ddamirt^ 
and  Mortimer  V.  Cradnck}  Hie  defendants  did  not  keep  back  any 
evidence  which  it  was  in  their  power  to  produce.  Are  we  then 
to  presume  that  the  case  contained  any  certain  quantity  of  lace, 
or  goods  of  any  other  description^  without  a  particle  of  evidence, 

nam.  KOI  m^Uwj.c.p.igg 
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^  with  two  or  three  trifling  exceptions,  of  what  it  did  contain  ?   How- 

Smrn       ever  unfortunate  it  may  be  for  the  plaintiff,  if  she  has  lost  a  quan- 
r.  tity  of  valuable  goods,  we  think  there  was  no  evidence  to  justify 

Lu2fT       a  verdict  for  more  than  $10  or  $11. 

The  rule  must  therefore  be  absolute  for  a  new  trial,  unless  the 
plaintiff  consents  to  reduce  the  verdict  to  this  amount. 


Od.  27. 

Certiorari. — Election  of  a  Recior. — Qualijlcation  of  voters. 


Octobir27,  187S. 

Where,  at  an  adioarned  meeting  held  for  the  purpoee  of  nominating  a  rector,  on\j 
a  portion  ot  thoee  who  Toted  were  admitted  to  be  qualified,  there  being  a  doubt  at 


to  the 

Held,  that  if  two-thtrdt  of  the  qualified  rotors  present  roted  for  the  candidate  pre- 
sented, the  election  is  good  though  others  who  Toted  ma/  not  bo  qualified. 

Held,  ihat  in  tiftkiug  an  open  Tote  it  is  not  necessary  that  the  names  be  recorded,  no 
one  asking  for  it 

Qti,  Whether  a  rector  can  be  elected  by  ballot?  Whether  certiorari  will  lie  to  reraore 
the  proceeding  in  election?  Also,  whether  pajment  of  one  dolUr  or  upwards  at 
an  J  time  before  th«  meeting  will  entitle  a  parbhoner  to  rote  ? 

The  Rector  of  Christ  Church,  Fredericton,  having  died  on  the 
7th  July  last,  a  meeting  of  the  Parishioners  was  held  on  the  11th 
of  that  month,  for  the  purpose  of  nominating  his  successor.  The 
qualification  of  voters  is  prescribed  by  Act  32  Vic,  c.  6,  §  5, 
which  provides  that  **  The  parishioners  entitled  to  vote  shall  con- 
sist of  male  persons  over  the  age  of  twenty-one  years,  and  being 
pew-owners  or  lessees  from  the  Church  of  pews ;  and  of  male 
persons  over  such  age,  who  shall  have  been  for  a  period  of  six 
months  next  preceding  such  choicefor  presentation  stated  attendants 
at  the  public  worship  of  the  said  Church,  or  some  Chapel  of  Ease 
connected  therewith,  and  who  shall  not  belong  to  any  other  re- 
ligious denomination,  and  who  shall,  at  the  time  of  the  meeting, 
produce  a  receipt  from  one  of  the  Church  Wardens  or  the  Vestry 
Clerk  of  the  said  Church  for  the  payment  of  the  sum  of  one  dol- 
lar or  upwards,  in  aid  of  the  said  Church  or  Chapel  of  Ease,  for 
the  year  preceding  such  choice/' 

Sec.  8  of  die  same  Act  provides  that  the  nomination  shall  be 
made  by  a  two-thirds  majority  of  votes  of  those  present  at  the 
meeting  wo  ooaTeiied  therefor,  or  some  adjournment  thereof. 
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At  the  meeting  held  on  the  11th  July,  the  Vestry  Clerk  decided        ^^^' 
that  all  male  persons  above  the  age  of  twenty-one  years  who  had     £r.  paru 
been  stated  attendants  for  a  period  of  six  months  and  produced  a        Bnx 
receipt  showing  the  payment  of  one  dollar  or  upwards  in  aid  of 
the  Church  at  any  time  before  the  meeting,  were  entitled  to  vote, 
and  that  it  was  not  necessary  that  this  sum  should  have  been 
paid  before  the  preceding  Easter  Monday,  which  was  the  close  of 
the  financial  year.     Of  those  present,  only  ten  had  paid  before 
the  Easter  Monday,  but  all  who  produced  receipts  were  allowed 
to  rote. 

At  this  meeting  several  persons  were  nominated,  and  a  number 
of  ballots  taken,  but  no  one  having  a  two-thirds  majority,  the 
meeting  was  adjourned  until  the  twelfth  day  of  August.  The 
requisite  majority  not  having  been  obtained  at  this  meeting,  a  fur- 
ther adjournment  was  had  to  the  27th  August,  and  again  to  the 
8th  September.  At  this  meeting  a  motion  Wii»  ■  ptit  IM^  ican^i 
that  the  meeting  proceed  to  vote  by  ballot,  when  there  appeared 
18  ballots  for  Rev.  Mr.  Roberts,  6  for  Rev.  Mr.  Pearson,  and  2 
for  another  candidate. 

It  was  shewn  by  the  affidavits  of  four  persons  who  were  present 
that  a  motion  was  then  made,  **  that  the  Rev.  C.  G.  Roberts  be 
Rector  of  Christ  Church,  Fredericton."  This  was  carried  on  an 
opeiL  vote  by  a  majority  of  10,  the  vote  standing  18  to  8.  The 
parties  merely  stood  up  in  response  to  the  call  of  the  Chairman^ 
and  no  names  were  taken,  no  one  asking  for  them.  It  appeared 
from  the  joint  affidavit  of  the  Vestry  Clerk  and  another  Parishion- 
er who  was  present,  that  at  the  time  of  the  open  vote,  taken  on  the 
8th  of  September,  there  were  only  present  8  persons  who  had 
paid  the  sum  of  one  dollar  prior  to  the  preceding  Easter  Monday, 
Ukd,  of  these,  six  voted  in  favor  of  the  nomination  of  Mr.  Roberts, 
who  thus  received  a  two-thirds  vote,  both  of  those  who  had  paid 
before  the  Easter  Monday,  and  also  of  those  who  had  paid  before 
the,  meeting. 

At  the  different  meetings  Beek,  the  applicant,  protested  against 
the  vote  being  taken  by  ballot,  and  he  set  forth  in  his  affidavit  on 
irhidi  the  role  mentioned  below  was  obtaiaed.  that  no  xegaiMx 
qpeiiTote  was  takon. 
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1873  'ifx,  Boberts  having  been  presented  to  the  Bishop,  a  rule  ni$i 

£jp^  p^^     was  obtained  on  application  to  Weldon,  J.  at  Chambers,  for  a  cer- 
BsiK.       tiorari  to  remove  the  procee-lings  with  a  view  to  their  being  quash- 
ed. 

The  grounds  on  which  the  rule  was  obtained  were  :  (1)  That 
the  voting  cannot  be  by  ballot,  the  counsel  citing  Faulkner y  Clerk ^ 
V,  Elger^^  (2)  That  only  those  persons  who  had  paid  prior  to 
Easter  Monday  were  entitled  to  vote.  (8)  That  no  vote  was 
taken  on  the  nomination,  it  being  merely  a  resolution  and  not  a 
vote. 

E.  L.  Wetmore  now  shewed  cause,  and 

Needham,  Q*C.,  was  heard  in  support  of  the  rule. 

Ritchie,  C.J.  This  is  a  case  of  considerable  importance  to  the 
Church.  It  is  to  be  regretted  that  there  should  not  be  that  kindly 
and  christian  feeling  between  the  different  members,  that  the  in- 
terposition of  the  Courts  would  not  be  necessary.  If  anything  is 
calculated  to  disturb  the  harmony,  the  good- will,  and  kindly  feel- 
ing which  should  exist  in  the  Church,  and  to  provoke  acrimonious 
and  long-continued  contention  it  is  to  have  resort  to  law.  In  this 
respect  a  religious  controversy  differs  little  from  a  family  broil. 
I  trust,  however,  that  in  the  present  instance,  this  will  not  be  the 
case,  but  that  all  parties  will  accept  the  decision  of  this  Court  in 
a  spirit  of  harmony. 

It  is  not  necessary  to  express  any  opinion  as  to  the  qualification 
of  voters.  The  Act  is  not  as  clear  as  it  should  be  to  throw  the 
time  back  to  the  fiscal  year.  My  own  view  outside  the  language 
of  the  Statute  is  that  it  would  be  in  the  interest  of  the  Church  to 
give  the  right  to  vote  to  those  who  had  contributed  before  the 
fiscal  accounts  of  the  year  were  closed  up— to  those  who  had 
borne  the  heat  and  burden  of  the  day,  rather  than  to  those  who 
came  in  at  the  last  moment.  But  as  there  is  considerable  doubt, 
I  will  not  vcntiurc  to  express  an  opinion.  As  to  the  vote  by  ballot, 
Tam  not  prepared  to  express  an  opinion  on  that.  But,  as  a  pre- 
prcliminary  provision,  it  is  a  wholesome  proceeding,  and  if  the 
result  is  acquiesced  in,  may  render  an  open  vote  unnecessary,  so 
that  the  rector,  when  he  comes  to  the  Parish,  would  not  know  on 
the  face  of  the  proceedings  who  had  voted  for  or  against  him.- 

UB.4C.i49. 
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Eyen  taking  the  law  to  be  just  as  the  promo  vent  contends,  I        1^78 
think  that  on  the  8th  of  September  there  was  a  viva  voce  voting,     £x^  pare 
and  two-thirds  of  those  properly  qualified  voted  for  Mr.  Roberts.       Bua. 
Taking  either  view  of  the  question,  it  seems  to  me  that  nothing 
could  better  express  the  intention  of  those  present  than  that  vote. 
There  being  only  one  motion  before  the  meeting,  and  it  being  put, 
and  thus  the  meeting  called  on  to  vote,  and  two-thirds  of  those 
present,  being  quaHficd,  get  up  and  shew  clearly  that  they  are  in 
favor  of  that  motion,  each  party  who  votes  being  known,  and  no 
one  objecting,  I  think  that  clearly  a  good  open  vote,  and  that  His 
Lordship  ought  to  issue  a  mandate  for  his  induction. 

I  say  nothing  as  to  the  right  to  a  certiorari.  There  may  be 
grave  doubts  as  to  whether,  under  any  circumstances,  it  would  go 
in  a  matter  of  this  kind. 

Wbldon,  J.  Taking  the  vote  by  ballot  is  always  done  and  wise- 
ly done,  as  a  preliminary  measure,  so  that  the  rector  may  never 
know  who  voted  against  him. 

As  to  the  qualification  of  voters,  the  Act  is  certainly  ambiguous ; 
but  it  is  not  necessary  in  the  present  case  to  express  an  opinion 
on  that.  But,  it  is  to  be  regretted  if  persons  who  do  not  con- 
tribute for  the  support  of  the  Church  should  be  allowed  to  come 
in  at  the  last  moment,  and  pay  merely  for  the  sake  of  having  a 
voice  in  the  selection  of  a  rector. 

In  this  case  there  being  two-thirds  of  the  whole,  it  would  be 
imwise  Ito  grant  a  certiorari. 

At  present  I  do  not  say  whether  a  certiorari  could  or  could  not 
go  in  matters  of  this  kind. 

Allen,  Fisher,  and  Wetmore,  J.  J.,  took  no  part. 

Rule  discharged. 
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1878  ADAM  p.  BEBLANQUBT  et  al, 

Oct.  28. 


M.2SL 


Hew  trial, — Where  verdict  »mall,and  no  eertifieatefor'eotti, 

OcroBBB,  28,  187S. 

When  the  rerdiot  was  for  a  ttnall  amount,  and  there  wat  no  certificate  for  ooete*  th« 
Court  refuted  to  grant  a  rule  nisi  for  a  new  trial,  the  oaie  haTia^  been  alreadj 
twice  before  the  Court. 

This  case  was  tried  at  the  last  Bestigouche  Circuit  before  Wet- 
more,  J.  The  plaintiff  had  been  in  the  employ  of  the  defendants 
and  brought  this  action  for  a  balance  which  he  claimed  to  be  due. 
The  cause  had  been  twice  tried  previously  (before  Ritchie,  C.  J., 
and  Allen,  J.,  respectively;,  and  each  time  the  verdict  set  aside. 
At  the  last  trial  a  verdict  was  given  for  the  plaintiff  for  $70. 

Kerr,  Q.C.,  on  behalf  of  the  defendants  on  a  former  day  of  this 
term,  moved  for  a  new  trial,  on  the  ground  of  misdirection  in  the 
learned  Judge  in  not  telling  the  jury  to  find  for  the  defendants. 

Cur.  Adv.  VulL 

The  judgment  of  the  Court  was  delivered  by 

Ritchie^  C.J.  This  case  has  been  already  three  times  before  the 
Court.  The  amount  of  the  verdict  is  small,  and  the  learned  Judge 
says  that  he  will  not  certify  for  costs,  and  wo  shall  adhere  to 
what  has  hitherto  been  the  practice  of  this  Court,  that  where  the 
amount  of  the  verdict  is  small,  if  there  is  no  certificate  for  costs -^ 
there  will  be  no  rule.  There  has  been  litigation  enough,  and  more 
than  enough  in  this  matter,  and  it  will  be  a  mercy  to  all  concerned 
if  it  is  stopped. 

Rule  refused* 


1873  STBEVES  v.  LUCT7S. 


Oounty  Court  appeal, — Power  of  a  County  Court  Judge  to  isiue  a  newsuM' 

mona  at  Ohanibers^  ihe  first  being  a  n\dlity, 

OcroBKR  28,  1873. 

The  Judge  of  the  Countj  Court  of  St  John  and  King's  was  called  in  bj  the  Judgo 
of  the  Albert  Countj  Court  to  try  thii  Gase»  under  the  Countj  Courta  Act,  ana 
iMued  a  eummont  for  amew  trial,  while  litting  at  his  Chambers  in  St.  John,  but 
idfterwarde  diacharged  it  on  the  ground  that  he  had  no  power  to  act  in  St.  John. 

Held,  that  he  had  power  te  iaeue  a  new  ■ummons  in  Albert,  the  flnt  being  a  nollitj. 

Case  on  appeal  from  the  County  Court  of  Albert.     The  Judge 
of  the  Albert  County  Court  decUning  to  try  the  caie^  Charles 
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Waiters^  Esqmre,  Judge  of  the  County  Courts  of  St.  John  and 
King's^  was  called  in  under  the  County  Courts  Act  and  tried  the 
case,  when  a  verdict  was  returned  for  the  defendant  contrary  to 
the  Judge's  charge.  A  stay  of  proceedings  was  granted  the  plain- 
tiff until  further  order,  and  a  summons  taken  out  for  the  defendant 
to  show  cause  why  there  should  not  be  a  new  trial.  This  sum- 
mons was  issued  by  Judge  Watters,  at  his  Chambers  in  St.  John, 
but  afterwards  deciding  that  he  had  no  power,  sitting  in  St.  John, 
to  act^  the  summons  was  discharged.  The  Judge  then  went  to 
Albert  County  and  there  issued  a  new  summons.  The  defendant 
objected  that  the  Judge  having  once  had  the  matter  before  him  and 
disdiarged  the  suminons.  he  could  not  hear  it  again,  and  now  ap- 
peals from  the  judgment  of  the  County  Court  Judge  on  that 
ground. 

jE.  L.  fFermorc  supported  appeal. 

D.  L,  Haningteny  contra^  was  not  called  on. 

The  Judgment  of  the  Court  was  delivered  by 

RiTCHiB,  C.J  There  having  been  a  stay  of  proceedings  In  the 
case,  and  no  rule  at  all  having  been  made  in  St.  John,  we  think 
the  Judge  had  the  right  to  issue  the  i>econd  summons  when  and 
where  he  did. 

Appeal  dismissed  with  cas(s. 


187S 


STKSVKft 

«. 

Lucui. 


OYB  T.  HARTT. 
New  trial  on  affidavits — Discovery  of  evidence. 

October  28, 1873. 

Where  tbe  defenclAnt  ob  the  trial  ewore  to  a  final  eettlement,  anil  an  order  given 
plaintiff  for  the  balance,  the  Court  refuted  to  grant  the  plaintiff  a  new  trial  on  an 
iflidaTit,  staling  that  the  paper  ewom  to  an  ha?ing  been  so  order,  had  been  found 
nDoe  the  trial,  and  that  it  wae  not  an  order,  but  a  statement  of  an  account  with 
another  oartj,  Tbe  plaintiff  should  hare  rebutted  the  testimonT  as  to  the  Settle- 
OMBtana  oroer,  and  giren  seoondarj  eyidence  of  the  contents  or  the  paper,  first 
prtrnng  its  loss. 

Unark. — Tbe  aflldarita  used  on  shewingoause  againt  the  rule  oontradioted  the  plain* 
tiff 's  afildarit 

Cause  tried  at  the  Victoria  Circuit  in  Si»ptembcr  1872,  bofoi-e 
Wetmore,  J,,  and  verdict  returned  for  the  defendant.  Tn  Michad- 
maa  term  last  Fraser  obtained  on  behalf  of  the  plaintiff  a  rule  niai 


IdTS 
Oct.  28. 
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1873  for  a  new  trial,  on  the  ground  of  discovery  of  new  evidence,  on 
"^^        an  affidavit  of  the  plaintiff,  setting  forth  that  since  the  trial  he  had 

found  a  certain  paper-writing  given  him  hj  the  defendant,  which 
Hartt.       ^^^  defendant  on  the  trial  had  alleged  was  an  order  upon  one 

Wm.  Hartt  for  between  $40  and  $60,  but  which  the  said  affidavit 

states  to  be  merely  a  statement  of  plaintiff's  account  at  that  time 

on  the  said  Wra.  Hartt's  books. 

This  order  sworn  to  by  the  defendant  as  having  been  given, 
was  important  in  connection  with  testimony  given  on  the  defend- 
ant's side  that  the  accounts  between  him  and  the  plaintiff  had 
been  settled. 

The  circumstances  of  the  case  are  fully  set  out  in  the  judgment. 

Oct.  15.  Rains/ord  shewed  cause  against  the  rule  and  read 
affidavits  denying  that  the  paper  referred  to  by  the  plaintiff  in  his 
affidavit  was  the  paper  spoken  of  at  the  trial. 

Fraser^Q.C,  was  heard  in  support  of  the  rule. 

Cur.  Adv.  Fulu 

Wetmore,  J.  This  action  was  assumpsit  in  which  the  plaintiff 
claimed  to  recover  $348  and  som^  cents.  The  plea  was  the  gene- 
ral issue.  The  plaintiff  proved  the  amount  of  his  claim ;  on 
cross-examination  he  admitted  having  got  some  things  out  of  the 
defendant's  store,  but  did  not  know  if  they  were  in  part  payment 
of  his  account. 

The  plaintiff's  account  commenced  in  December,  1866,  and 
closed  in  May,  1868.  He  gave  as  a  reason  for  not  calling  on  the 
defendant  for  payment,  that  he  had  got  goods  from  the  store  of 
one  William  Hartt,  a  brother  of  the  defendant,  and  expected  the 
account  against  the  defendant  to  be  taken  into  consideration  in 
settling  with  William  Hartt.  A  settlement  with  William  was 
attempted,  but  failed.  The  plaintiff  on  cross-examination  stated 
that  when  he  wanted  goods  from  William,  which  he  had  not  in  his 
(William's)  store  at  the  Grand  Falls,  he  would  give  him  an  order 
on  the  defendant,  who  kept  his  store  at  the  Little  Falls.  That  at 
the  attempted  settlement  William  had  the  amount  of  the  goods 
the  plaintiff  got  at  the  Little  Falls  store,  but  the  plaintiff  was  not 
satisfied  with  such  amount — ^^  That  it  was  a  good  deal  higher  than 
what  he  took,"  were  his  words.    That  the  defendant  refused  to 
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give  him  the  items  of  the  goods  got  at  the  Little  Falls,  that  he  re-  1®78 

fused  to  do  so  twice,  that  on  the  last  application  for  the  items  the  q^^ 

defendant  gave  him  the  amount  of  such  goods  with  which  the  plain-  ^ 

tiff  woi  not  BtUiMjied.    That  failing  to  settle  with  William,  he  ( Wil-  Hartt 
liam)  commenced  an  action  against  the  plaintiff,  and  obtained  a 
judgment  in  the  County  Court  for  some  $200. 

The  defendant,  in  his  evidence,  stated  that  in  March,  1869,  the 
plaintiff  came  to  his  store  at  Little  Falls  and,  in  the  presence  of 
one  Costello,  told  him  he  had  a  settlement  to  make  with  William, 
and  wished  to  fix  up  his  business  with  the  defendant ;  that  plain- 
tiff produced  two  small  memorandum  books,  one  of  which  was 
produced  by  plaintiff  on  the  present  trial,  and  the  other  not ;  that 
defendant  produced  his  books  and  ascertained  the  amoimt  of  his 
(defendant's)  charges  ;  that  he  looked  over  the  plaintiff's  account, 
knowing  very  little  about  the  items,  and  allowed  the  plaintiff  the 
amount  of  his  charges,  which  were  less  than  the  plaintiff  claimed 
on  the  trial ;  that  the  amount  was  not  stated,  but  a  balance  was 
Btrack  by  deducting  the  defendant's  charges  from  the  plaintiff's  ; 
that  defendant  gave  him  an  order  on  Wm.  Hartt,  for  the  balance; 
that  the  plaintiff  stated  he  wanted  to  settle  with  "William  and  the 
order  was  as  good  as  money  to  him  ;  that  the  plaintiff  received  the 
order  which  was  a  final  settlement  of  all  transactions  between 
them.     The  exact  amount  of  the  order  the  defendant   could  not 
give,  but  stated  it  was  between  $40  and  $60.     The  order,  the  de- 
fendant said,  was  as  follows :  "  William  Hartt  pay  to  Joseph  D. 
Cyr — ^  (stating  the  amount),  and  was  signed  by  the  defendant. 
That  the  plaintiff  never  told  the  defendant  the  order  was  not  paid 
and  never  called  on  him  for  payment.     The  order  was  given  as*  a 
final  settlement  of  all  claims  to  that  date  (March,  1869).     The 
tmonnt  now  claimed  was  larger  than  that  claimed  when  the  order 
was  given.      On  cross-examination  the  defendant  stated  :  ''  The 
settlement  was  marked  on  the  books  (which  were  not  produced), 
not  the  entire  of  it.     The  order  is  not  mentioned.     There  is  a 
credit  for  the  amount  defendant  had  against  the  plaintiff  in  Little 
Falls  books.     The  amount  of  plaintiff's  account  in  the  books  was 
IICO  and  some  cents.     The  plaintiff  got  this  amount  on  accoimt 
of  kaepiiig  defendant's  horses.     The  order  was  given  in  addition. 

Hie  plaintiff's  chaxsea— the  defendant  thought  not  over  $180 — 
10 
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1873        that  it  could  not  have  been  $200— ^might  have  been  ISSS,  and 

Q^^        might  have  been  the  same  as  it  was  at  the  trial.      Some  items 

J,  were  not  correct.     The  settlement  was  in  1869,  at  which  time  the 

Hastt.       order  was  given,  and  the  plaintiff  wanted  to  turn  the  order  in  on 

settling  with  William.     It  was  after  the  order  the  settlement  "\nth 

William  was  attempted  in  the  office  of  one  Henrj'  Bossett." 

Costcllo  proved  that  he  used  to  assist  the  defendant  at  Little 
Falls.  He  was  present  when  the  settlement  took  place  between 
plaintiff  and  defendant  about  28th  or  29th  of  March,  1869.  That 
plaintiff  demanded  a  settlement,  to  which  defendant  agreed.  The 
defendant's  ledger  was  produced.  Plaintiff  thought  amount  of 
defendant's  charge  s  a  little  large.  Costello  read  every  article  from 
the  day  book  and  plaintiff  objected  to  one  item,  the  stage  fare  of  a 
woman  who  was  stopping  at  plaintiff 's,  and  then  found  the  defend- 
ant's account  was  all  right.  The  plaintiff  stated  he  wanted  a 
settlement,  and  an  order  on  William  Hartt  for  the  balance.  That 
plaintiff  produced  his  memorandum  books.  They  were  examined 
and  a  balance  struck,  for  which  balance  defendant  gave  the  plain- 
tiff an  order  on  William  Hartt.  The  order  was  for  a  sum  be- 
tween $40  and  $60.  That  defendant  signed  the  order,  gave  it  to 
plaintiff  and  he  appeared  satisfied. 

On  the  trial  the  plaintiff  claimed  to  rebut  defendant's  testimony 
in  reference  to  an  amount  which  Bosset  found  due  from  plaintiff 
to  William,  when  defendant  stated  that  only  William  Hartt's 
Grand  Falls  account  was  taken  into  consideration  and  a  balance 
was  found  for  William  for  some  $69  or  $70. 

No  right  to  rebut  any  of  the  other  evidence  was  suggested. 

The  plaintiff  was  allowed  to  rebut  as  claimed,  and  called  Bosset, 
who  proved,  he  was  present  at  the  attempted  settlement,  and  the 
whole  business  between  plaintiff,  William  and  defendant,  was 
taken  into  consideration  at  witness's  office,  keeping  of  horses  and 
all.  That  no  settlement  was  arrived  at,  as  plaintiff  would  not 
stand  it. 

On  cross-examination  he  said  defendant,  William  and  plaintiff 
came  to  him,  and  he  (the  witness)  had  the  Grand  Falls  books  in 
his  office  at  the  time.  The  parties  could  not  arrange  and  Tl^Uiam 
offered  to  leave  the  whole  matter  to  witness,  saying,  **  here  are  the 
Grand  Falls  books,  and  the  Little  Falls  matter,  or  rather  a  state- 
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aient  of  the  Little  Falls  boolcB.  He  had  not  the  books,  onlv  a  1*'' 
fmall  piece  of  paper.  All  three  were  present.  William  told  me  ^^ 
to  balance  all  matters  and  they  would  abide  by  it.     Plaintiff  pro-  ^^ 

daoed  his  whole  account,  horse-shoeing  and  nil.     He  did  not  know       Hartt. 
if  it  was  the  same  account  now  produced.     It  was  his  account  to 
date.  .  Defendant  did  not  produce  any  account.     Defendant  said 
nothing.     Witness  looked  over  the  papers  and  found  plaintiff  in- 
debted to  Wm.  Hartt  $60. 

Verdict  was  found  for  the  defendant. 

A  new  trial  was  moved  for  upon  several  groundA,  among  them, 
misdirection.  The  rule  was  granted  alone  upon  that  of  discoveiy 
of  new  evidence,  as  set  forth  in  the  plaintiff  *s  affidavit  used  on 
the  motion.  This  alleged  that,  since  the  trial,  he  had  found  the 
paper-writing  given  him  by  the  defendant  in  March,  1869,  and 
which  defendant  alleged  on  the  trial  was  an  order  upon  William 
Hartt  for  a  sum  between  $40  and  $60,  that  the  paper  is  in  defend- 
ant's hand-writing  and  is  a  statement  of  the  amount  of  plaintiff's 
account  upon  the  books  of  Wm.  Hartt  at  Little  Fiills,  on  16ih  of 
March,  1869,  and  is  signed  by  defendant  with  his  initials,  *'  J.H." 

That  he  made  diligent  search  for  the  paper  before  the  trial,  but 
WIS  unable  to  find  it,  and  was  consequently  compelled  to  proceed 
to  trial  without  it  as  he  believed  he  would  not  be  able  to  find  it. 

This  affidavit  says  nothing  about  the  receipt  of  any  o*her  paper, 
mor  does  it  negative  the  receipt  of  any  other  paper  from  the 
^le&ndant 

In  granting  the  rule  the  Court  r  equired  the  plaintiff  within  a 
specified  time  to  file  an  affidavit  with  the  paper  referred  to  in  the 
former  affidavit  properly  identified,  and  to  serve  a  copy  of  such 
affidavit  on  the  defendant  within  a  time  specified. 

The  terms  of  the  rule  were  complied  with,  and  the  affidavit  pro- 
ceeds further  than  the  requirements  of  the  rule,  stating,  *'  that  the 
laid  paper-writing  or  memorandum  was  given  plaintiff  by  defend- 
«nt  at  the  time,  of  what  the  defendant  in  his  testimony  called  the 
lettlement  in  March,  1869,  and  was  the  only  paper-writing  of  any 
itttnre  or  kind  whatsoever  given  to  him  by  defendant  at  that  time 
or  at  any  time  Uiereafter.'' 

The  afidttfil  piooeeds  to  state  that  the  paper-writing  is  necessary 
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^^^        and  material  evidence  for  the  plaintiff  in  this  cause,  and  that  had 
Qy^         he  not  lost  it  he  would  have  produced  it  on  the  trial. 
tr.  The  defendant  produced  two  affidavits  in  answer,  one  of  his  own, 

Haktt.  the  other  of  Michael  Costello.  The  former  states  that  he  did  give 
the  order  to  the  plaintiff  as  stated  on  the  trial,  and  at  the  time 
and  for  the  purposes  mentioned  at  the  trials  and,  on  the  16th 
of  March,  1869,  the  memo,  mentioned  and  referred  to  in  plaintiff  *8 
affidavit,  at  pLiintiff 's  request.  He  positively  contradicts  the  plain- 
tiff's statement,  that  the  paper  attached  to  plaintiff's  affidavit  was 
the  only  one  of  any  nature  or  kind  whatsoever  given  him  by  de- 
fendant at  that  time  or  at  any  time  thereafter,  alleging  tliat  he  gave 
him  not  only  the  paper  referred  to  in  plaintiff's  affidavit,  but  also 
the  order  stated  by  defendant  on  the  trial,  and  that  on  the  trial  he 

« 

did  not  refer  to  the  paper  mentix>ned  in  plaintiff's  affidavit. 

Costello's  affidavit. states  that  he  remembers  the  plaintiff  calling 
at  defendant's  store  at  Little  Falls,  on  or  about  the  16th  of  March, 
1869,  and  getting  a  memo,  in  writing  from  the  defendant,  of  the 
i>  mount  due  from  plaintiff  to  defendant,  and  on  the  twenty-ninth 
of  March,  1869,  plaintiff  came  to  defendant's  store,  when  plaintiff 
and  defendant  settled  all  matters  in  difference  between  them,  and 
when  they  had  concluded  their  settlement,  the  defendant  gave 
plaintiff  the  order  mentioned  in  his  testimony  on  the  trial.  He 
positively  contradicts  the  plaintiff's  statement,  that  the  paper 
attached  to  plaintiff 's  affidavit  was  given  at  the  time  of  the  so-called 
settlement  in  March,  1869,  and  as  to  its  being  the  only  paper  he 
got  from  defendant,  alleging  that  he  gave  the  paper  referred  to  in 
plaintiff's  affidavit,  and  also  the  order  to  the  plaintiff. 

It  seems  to  me  the  proper  time  for  the  plaintiff  to  have  taken 
advantage  of  what  he  now  seeks  to  get  the  benefit  of,  namely,  con- 
tradicting the  facts  stated  by  the  defendant,  when  he  (defendant) 
says  that  there  was  a  settlement,  and  an  order  given  by  the  defend- 
ant upon  William  Hartt  for  the  balance,  was  on  the  trial.  He 
then  had  a  right  to  have  contradicted  the  defendant,  and  the  wit- 
ness, Costello.  Not  having  availed  himself  of  that  opportunity,  I 
think  he  cannot  do  so  now.  The  statement  or  memo,  referred  to 
in  plaintiff's  affidavit  was,  on  the  trial,  only  incidentally  referred 
to  in  Bosset's  evidence  on  cross-examination,  where  he  speaks  of 
William  saying,  *'  here  are  Grand  Falls  books  and  here  the  liule 
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Falls  matters^  or  rather  a  statement  of  the  amoant  of  the  Fittle  ^^TS. 
Falls  books ;  that  he  had  not  the  Little  Falls  books,  only  a  small  ^^ 
{nece  of  paper/*  ^^ 

The  paper  itself  would  not  have  interfered  with  the  evidence  of  Habtt. 
Hartty  the  defendant,  or  Costello,  however  it  might  under  circum- 
stances to  have  arisen,  have  tended  to  underrate  the  plaintiff  *b  evi- 
dence in  the  event  of  his  contradicting  Uartt  and  Costello.  The 
loss  of  the  paper  could  have  been  proved  on  the  tiial  by  the  same 
statement  as  contained  in  plaintiff's  aiBdavit,  and  he  could  have 
given  secondary  evidence  of  its  contents.  He  does  not  state  in 
his  affidavit  that  he  could  not  have  proved  its  contents  on  trial. 
The  plaintiff  did  give  evidence  of  the  paper  on  the  trial,  on  his  re* 
examination.  He  says, "  we  met  at  Bosset's  office  to  try  a  nd  settle. 
I  had  the  amount  of  the  g.)ods  got  at  the  Little  Falls  store.  I 
was  not  satisfied  with  the  amount.  It  was  a  good,  deal  higher  than 
what  I  took.  John  Hartt  would  not  give  me  the  items.  Twice 
he  would  not  give  the  items.  The  last  time  he  gave  me  the  amount. 
I  was  not  satisfied  with  this.*'  He  states  in  his  affidavit  that  he 
never  got  the  order.  This  may  be  true.  Scili,  it  will  not,  in  my 
opinion,  get  over  his  not  proving  on  the  trial  that  he  did  not  get 
it,  and  thereby  contradicting  the  evidence  for  the  defence  in  this 
respect,  which  was  really  the  important  fact.  Nor  does  he  pre- 
tend to  say  that  a  settlement  did  not  take  place. 

I  think  the  plaintiff  being  present  in  court,  and  calling  rebut- 
ting evidence,  shoiild,  instead  of  contenting  himself  with  the  evi- 
dence of  Bosset,  then  have  applied  to  contradict  the  evidence  for 
the  defence,  as  to  the  settlement  and  order.  Having  declined  on 
the  trial  to  do  so,  it  is  now  too  late  to  entertain  the  application. 

The  evidence  of  Bosset  would  rather  show  he  has  no  claim  on 
the  defendant,  as  he  (Bosset)  states  that  defendant,  Wm.  Hartt, 
and  plaintiff  were  all  present,  and  agreed  that  Bosset  should  settle 
all  matters.  The  accounts— -both  Grand  and  Little  Falls  matters—- 
appear  to  have  been  taken  into  consideration,  and  a  balance  found 
due  Wm.  Hartt  of  $60.  This  it  is  unnecessary  to  decide  at  present 

The  affidavits  of  the  defendant  and  Costello  most  positively  con- 
the  plaintiff's  statement  in  eveiy  important  particular. 
appears  to  me  a  further  sufficient  answer,  and  besides 
it  appears  to  me  the  statement  in  the  plaintiff's  affidavit  made. 


78  CASES  IN  THE  SUPREME  COURT, 

^87S  after  the  motion  for  the  rule,  in  pursuance  of  the  rule  nisi,  beyond 
Ori  what  the  rule  required,  not  having  been  made  in  the  affidavit  on 
V.  which  the  moti  <n  for  a  rule  nisi  wai  made,  caunot  be  used  on  the 

Haktt.  plaintiff's  behalf.  The  original  affidavit  did  not  negative  the  fact 
of  the  order  having  been  given,  though  he  does  say  the  paper  at- 
tached is  what  the  defendant  called  an  order,  in  giving  his  evidence 
on  the  trial  I  think  the  plaintiff,  if  he  wished  the  court  to  believe 
no  order  was  given,  should  have  stated  his  denial  of  the  defend- 
ant's evidence  in  this  respect,  in  positive  terms,  on  the  motion^  and 
not  in  a  subsequent  affidavit.  Such  a  course  is  entirely  inconsist- 
ent with  my  idea  of  what  the  court  should  require  on  a  motion  for 
a  new  trial  founded  on  affidavits. 

I  think  the  rule  nisi  for  a  new  trial  should  be  discharged  with 
costs. 

Wbldon,  J.  I  am  of  the  same  opinion.  The  plaintiff  had  an 
opportunity  of  proving  on  the  trial  what  he  has  proved  by 
affidavit 

Allen^  J.  I  have  not  had  time  to  give  this  case  much  consid- 
eration, but  I  am  quite  satisfied  that  my  brother  Wetmore,  who 
tried  the  cause,  has  given  a  proper  judgment. 

RrrcHiB,  C.J.,  concurred. 

F18HBR9  J.  was  absent 

Rule  discharged  with  casts. 
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Mandamus, — Municipal  aid  to  Railway  Co, — S4  Vic.  c.  44 

October  28^  187a 

k  Manioiiwlitj  authorised  by  the  Leffiohiture  to  take  etook  in  a  Oompanj  inoor^rai- 
ed  for  toe  eonstruotion  of  a  line  of  railwaj  jpartioularlj  defined  by  the  Act,  la  not 
bound  to  iwue  debenturee  to  a  company  not  inoorporated  to  conatraot  that  apeoifle 
line,  a  fiubecription  to  their  etook  list  by  theWarden  being  tUtra  virea  and  a  nnllit  j. 

Rule  calling  on  the  municipality  of  the  County  of  York  to  shew 
cause  why  a  mandamus  should  not  issue,  commanding  them  to 
issue  debentures  to  "  The  New  Brunswick  Bailway  Company/* 
under  the  provision  of  the  Act  of  Assembly  84  Vic.  c.  44^  intitul- 
ed ''An  Act  to  enable  the  Municipality  of  the  County  of  York  to 
aid  in  the  construction  of  a  line  of  railway  from  Fredexicton  to 
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Edmimston***    The  Warden  of  the  Municipality,  professing  to  act        ^^^ 


under  this  statute  had  subscribed  to  the  stock  list  of  the  Company.     ^^  ^^^ 
The  Council,  however,  afterwards  refused  to  issue  debentures  on         ^h, 
the  ground  that  the  Company  were  not  compelled  by  their  charter  NbwBbvvsw'k 
to  construct  the  road   in  which  they  were  empowered  to  take  Bailwat  Ca 
stock,  and  on  their  refusal  the  Company  obtained  the  rule. 

In  Trinity  Term  last 

Duff^  Q.C.,  shewed  cause* 

T/unmanfQ.C.f  was  heard  in  support  of  the  rule. 

Cur,  Adv.  VufL 

The  judgment  of  the  Court  (Ritchie,  C.J.,  Weldon,  Fisher  and 
Wetmore,  J.J.)  was  delivered  by 

Ritchie,  C.J.  This  Company  was  incorporated  by  Act  38  Vic. 
c  49,  to  locate  and  construct  a  railroad  **  from  Woodstock,  passing 
"through  the  Counties  of  Carleton  and  Victoria,  to  Edmimston, 
''it  the  Little  Fails  in  the  said  County  of  Victoria,  and  being 
*  within  the  Province  of  New  Brunswick,  and  also  to  locate,  con- 
"  struct,  etc.,  a  railroad,  joining  and  forming  a  continuance  of 
the  first  mentioned  railway,  from  Woodstock  to  the  City  of 
Fredericton,  or  Parish  of  St.  Mary's,  passing  through  the  counties 
of  Carleton  and  York,  and  being  within  the  Province  of  New 
firunswick,  whenever  the  said  Company  may  deem  it  expedient 
to  do  so,  and  to  make  such  branches  thereof  as  they  may  think 
**  proper.*' 

By  the  Act  34  Vic.  c.  89,  to  amend  the  above  Act,  it  is  declared 
that  in  lieu  of  the  line  of  railway  ijientioncd  in  the  Act. of  Incor- 
poration, the  lines  of  railway  to  which  the  said  Act  shall  apply, 
«luJl  be  **  a  line  from  Woodstock,  passing  through  the  Counties  of 
'' Carleton  and  Victoria,  to  Edmimston,  at  the  Little  Falls  in  the 
**  said  County  of  Victoria,  and  being  within  the  said  Province  of 
**New  Brunswick;  and  also  a  line  from  the  City  of  Fredericton, 
''or  the  Parish  of  St.  Mary's,  passing  through  the  Counties  of 
^Tork  and  Carleton,  on  the  eastern  side  of  the  River  St.  JohUi 
**  10  as  to  form  a  connexion  with,  the  said  first  mentioned  line  at 
''luch  point  as  the  said  Company  may  select." 


€l 
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187S  Xhe  2nd  section,  after  limiting  the  time  for  making  the  surveys 

^  j^^     of  these  lines,  and  commencing  and  completing  the  work,  declares, 

T„2         "  that  in  the  event  of  the  Company  electing  to  build  the  said  line 

MswBRuiiflw*R  "  from  Woodstock  to  Edmimston,  on  the  east  side  of  the  St.  John 

lUii^wAY  Co.   "  River,  the  construction  of  the  said  line  from  Woodstock  to  Ed- 

'*  munston  shall  proceed  so  that  the  completion  of  both  lines  ready 

**  for  trafRc,  that  is,  from  St.  Mary's  and  from  Woodstock,  including 

"  the  bridge  at  Woodstock  across  the  St.  John,  shall  be  simul- 

*•  taneous  at  the  point  of  intersection  or  junction." 

The  difference  between  the  two  lines  mentioned,  is  not  very 
apparent.  ITie  intention  of  the  last  Act  seems  to  be  that  the 
whole  line  between  Woodstock  and  St.  Mary's  should  pass  on  the 
eastern  side  of  the  river,  and,  perhaps,  in  some  way  connect  with 
Fredericton.  Under  the  Act  of  Incorporation,  the  line  between 
Woodstock  and  Fredericton  might  have  run  altogether  on  the 
west  side  of  the  river,  if  the  Company  had  thought  proper. 
Under  either  Act  it  is  optional  with  the  Company  to  carry  the 
principal  part  of  the  road  between  Woodstock  and  Edmunston, 
on  the  western  side  of  the  river.  This  is  evident  from  the  use  of 
the  words  in  both  Acts,  "  being  within  the  said  Province  of  New 
Brunswick,"  which  would  be  entirely  superfluous  if  the  road 
passed  on  the  east  side  of  the  river. 

The  Act  84  Vic.  c.  44,  intituled  "An  Act  to  enable  the  Muni- 
cipality of  the  County  of  York  to  aid  in  the  construction  of  a 
railway  from  Fredericton  to  Edmunston,"  authorizes,  by  sec.  1, 
the  municipality  to  take  stock  to  the  amount  of  $100,000  in  any 
Railway  Company  incorporated,  or  to  be  incorporated,  "  for  the 
"  construction  of  a  continuous  main  or  trunk  line  of  railway  from 
"  Edmunston,  in  the  Coxmty  of  Victoria,  by  the  most  direct  prac- 
"  ticable  route  on  the  eastern  side  of  the  River  St.  John,  by  the 
"  way  of  the  Keswick  Valley,  to  St.  Mary's,  in  the  County  of 
'*  York,  and  from  thence  to  Fredericton,  by  a  bridge  across  the 
"  River  St.  John  at  Fredericton,  and  not  lower  down  the  said  River 
«  St.  John  than  theMouth  of  the  Nashwaak  River."  The  2nd  and 
Srd  sections  authorise  the  issue  of  Debentures  to  the  extent  of 
$100,000,  and  direct  the  time  of  their  payment.  By  sec.  4  the 
Warden  of  the  Munidipali^  is  authorised  to  sign  the  subscription 
listi  and  to  take  shares  to  the  amount  of  $100,000  in  the  capital 
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stock  of  any  company  incorporated,  or  which  shall  hereafter  be        ^^' 
incorporated  ''  for  the  purpose  of  constructing  the  line  of  Bail  way     j^  p^,^ 
mentioned  in  the  first  section  of  this  Act,'*  that  is,  ^'  a  continuous         ^^^ 
*<main  or  trunk  line  from  Edmundston,  by  the  most  direct  practi-  NewBmjviw'k 
*^cable  route  on  dTe  eastern  side  of  the  Biyer  St.  John,  by  the  way  Bailwat  Co. 
^of  the  Keswick  Valley  to  St.  Mary's,  in  the  County  of  York,  and 
''from  thence  to  Fredericton  by  a  bridge  across  the  Biver  St.  John, 
•*  at  Fredericton.** 

The  Municipality  is  not  authorised  to  take  stock  in  any  com- 
pany which  is  not  incorporated  for  the  construction  of  that  parti- 
cular  line  of  railway.  Then,  has  The  New  BrunsMrick  Bailway 
Company  been  incorporate  for  the  construction  of  that  line,  and 
are  they  bound  to  build  a  railroad  by  the  route  defined  in  the  Act 
84  Vict.,  c.  44  7  They  clearly  are  not ;  for  it  is  at  their  option  to 
build  a  considerable  part  of  the  line  between  Woodstock  and  £d- 
uundston  on  the  western  side  of  the  river,  and  they  are  not  bound 
to  continue  the  road  to  Fredericton,  but  may,  if  they  please,  ter- 
minate it  at  the  Parish  of  St.  Mary's.  It  is  also  very  doubtful 
whether  they  have  authority  to  build  a  bridge  across  the  Biver  St. 
John  at  Fredericton. 

The  Act  of  Parliament,  84  Vic,  c.  51,  which  incorporated  a 
Company  to  build  a  bridge  across  the  river,  was  only  permissive, 
and  the  bridge,  if  built,  might  have  been  between  the  Parishes  of 
Kingsclear  and  Douglas.  It  gave  no  authority  to  the  New  Bruns- 
wick Bailway  Company  to  bmld  a  bridge,  and  it  required  the  work 
to  be  iona  Jlde  commenced  within  two  years  from  the  passing  of 
the  Act  (14th  April,  1871). 

It  is  sufficient,  however,  for  the  purposes  of  this  application  to 
say,  that  the  Company  has  not  been  incorporated  for  the  construc- 
tion of  such  a  line  of  railway  as  the  Municipality  is  authorised  by 
the  Act  84  Vic,  c.  44,  to  take  stock  in,  and  as  they  cannot  exceed 
tibe  power  given  them  by  the  Act,  the  subscription  of  the  stock 
list  by  the  Warden,  and  the.  appointment  of  a  director  by  the  County 
Council  is  of  no  avail.  Even  if  the  Municipality  had  issued 
the  debentures  to  the  Company,  they  would  have  been  oi  no  value, 
fiir,  as  the  Municipality  would  have  exceeded  their  powers  in  issuing 
diem,  diey  would  have  had  no  right  to  assess  for  the  payment  of 

tibe  interest  on  them,  under  the  10th  sec.  of  the  Act,  nor  for  the 
11 
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1878        paytnent  of  the  principal.     Though  the  Company  may  have  locat- 

jgp      ^^     ed  the  road  between  Woodstock  and  Edmunston,  on  the  Eastern 

,fj^        side  of  the  River,  there  is  nothing  in  their  Act  of  Incorporation 

NBwBiiumw*K  or  in  the  amended  Act,  compelling  them  to  build  it  there,  and  it 

Railway  Co.  is  quite  in  their  power  to  abandon  that  line,  and  construct  a  part 

of  it  on  the  Western  side  of  the  river.     There  is  also  nothing  in 

the  Act  of  Incorporation  to  compel  them  to  connect  the  railway 

with  Fredericton,  even  admitting  that  they  have  power  to  build  a 

bridge  across  the  River  St.  John.     The  language  of  both  Acts, 

33  Vic.  c.  49,  and  34  Vic.  c.  39,  is  permissive,  and  not  imperative, 
in  respect  of  the  line  of  the  railway ;  there  is  no  obligation  upon 
the  Company  to  construct  such  a  line  as  is  mentioned  in  the  Act 

34  Vic,  c.  44 ;  and  as  the  Municipality  had  no  authority  to  take 
stock  in  any  Company  except  one  incorporated  for'  the  construc- 
tion of  the  particular  line  of  railway  defined  in  that  Act,  they 
were  fully  justified  in  refusing  to  issue  the  debentures,  and  the  rule 
for  a  tnandumus  must  therefore  be  refused. 

We  refer  to  the  case  of  The  York  and  North  Midland  Railway 
Co.  V,  ReginUj^  as  illustrating  the  distinction  between  permissive 
and  compulsory  powers  in  Railway  Acts. 

We  cannot  close  without  referring  to  the  extraordinary  differ- 
ence which  appears  in  the  language  employed  by  the  Legislature 
in  the  Act  34  Vic.  c.  44,  above  quoted,  and  an  Act  passed  in  the 
same  year  (34  Vic.  c.  42)  intituled  "  An  Act  to  authorize  the  Cor- 
poration of  the  City  of  Fredericton  to  aid  in  the  construction  of 
a  Railway  from  Fredericton  to  River  du  Loup."  By  the  latter 
Act  the  Mayor,  Aldermen  and  Commonalty  of  the  City  o^  Fred- 
ericton are  authorized  to  take  and  hold  stock  in  the  New  Bruns- 
wick Railway  Company,  or  in  the  Fredericton  and  St.  Mary's 
Bridge  Company,  specifying  no  particular  route  to  be  followed  ; 
while,  by  the  former  Act,  the  Legislature  appear  to  have  had  in 
view  a  particular  route,  and  to  have  most  carefully  resticted  the 
County  Council  from  granting  aid  to  any  Railway  Company  ex- 
cept one  incorporated  to  follow  the  route  so  specifically  laid  out. 

Allbn,  J.  I  take  no  part  in  this  case,  though  I  fully  concur 
in  the  judgment  of  the  Court. 

Rule  diicharged. 

"■""  UI.4B.868. 
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Ifiw  trial. — OMition  of  ve$ul$. — Improper  admisaion  of  a  oailing  chart 

in  evidence* 

OcroBBB,  29,  1873. 

WWro  %  niling  ehart  wn  put  in  erideno*  and  a  witnMt  aiked  on  orow-easMnination 
Ui  what  Fttpect  it  differed  from  another  on  board  the  defendants'  Teeeel. 

Held,  that  this  endenoe  was  improperly  admitted. 

Where  improper  eridenoe  it  put  in  bj  counsel  contrary  to  the  opinion  of  the  Judge 
presiding,  toe  Court  will  not  undertake  to  aay  it  had  no  influence  with  the  jury, 
and  wilTfrant  a  v»m  trial 

This  was  an  action  on  the  case  for  alleged  improper  running 
down  of  the  plaintiff's  vessel  by  the  defendants'  vessel  off  Point 
LepreauXy  in  the  Bay  of  Fundy.  The  case  was  tried  before  Wet- 
more,  J.,  at  the  St.  John  Circuit  in  January,  1872,  and  resulted 
in  a  verdict  for  the  plaintiff.  The  plaintiff  admitted  on  the  trial 
be  did  not  carry  the  regulation  lights  as  required  by  the  Statutes 
of  Canada,  SI  Vic.  c.  58,  but  contended  that  his  not  having  the 
lights  in  no  way  contributed  to  the  accident. 

The  learned  Judge  directed  the  jury  that  the  not  carrying  the 
regulation  lights  was  n^ligcnce,  and  throw  the  onus  on  the  plain- 
tiff of  proving  that  the  want  of  such  lights  did  not  contribute  to 
the  accident ;  but  that  if  the  jury  were  satisfied*  that  it  was  prov- 
ed beyond  a  resonable  doubt  that  the  want  of  the  lights  did  not 
contribute  to  the  accident,  then  such  want  would  not  prevent  the 
plaintiff  recovering  if  they  were  satisfied  the  collision  was  oc- 
eanoned  solely  by  the  negligence  or  improper  conduct  of  the  de- 
fendants. 

Palmer 9  Q.C.,  in  Hilary  Term  following  moved  for  and  obtain- 
ed a  rule  niii  for  a  new  trial  on  the  grounds  of  improper  admis- 
sion of  evidence,  misdirection,  and  that  the  verdict  was  against 
the  evidence. 

The  improper  admission  of  evidence,  on  which  the  judgment 
of  the  Court  is  based,  vras  the  putting  in  of  a  chart  of  the  Bay 
of  Fondy,  which  the  plaintiff's  counsel  on  the  cross-examination 
of  one  of  the  defendants'  witnesses  put  in  evidence,  at  the  same 
time  asking  the  witness  the  contents  of  another  chart  which  was 
mt  board  the  defendants'  vessel. 

Tn  ika  next  TUnity  Term, 

P.  $.Ekrr9  Q.C.  shewed  canse. 
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Palmer,  Q.C,  in  support  of  the  nile>  argaed  that^  as'  the  evi* 
dence  shewed  that  the  collision  was  impossible  if  the  vessel  was 
running  the  course  that  the  plaintiff  described,  and  as  the  chart 
mighty  therefore,  have  had  a  most  material  influence  on  the 
verdict,  a  new  trial  ought  to  be  granted.  No  counsel,  after  press* 
ing  in  evidence  against  formal  objecdon  and  the  opinion  of  the 
Judge,  ought  to  be  permitted  to  say  that  it  had  no  influence  on 
the  verdict. 

As  to  its  admissability,  the  matter  was  too  plain  for  argument. 
The  chart  put  in  evidence  was  open  to  the  objection  that  it  was 
a  mere  statement  of  some  person  not  made  under  oath,  and,  there- 
fore, could  not  be  evidence  against  the  defendants.  And  the  evi- 
dence as  to  the  second  chart  was  open  to  the  further  objection 
that,  even  if  the  chart  itself  was  evidence,  it  should  have  been 
prodi'iced,  and  not  proved  by  the  witness  speaking  of  what  was 
on  it. 

Cur,  Adv.  Vult, 

The  judgment  of  the  Court  (Allen,  Wcldon,  Fisher,  and  Wet- 
more,  J.J.)  was  delivered  by 

Allen,  J.  We  think  there  must  be  a  new  trial  in  this  case  on 
the  ground  of  the  improper  admission  of  the  chart  in  evidence, 
and  the  questions  asked  the  witness  respecting  it,  and  in  what 
respect  it  differed  from  another  chart,  which  was  not  in  evidence. 

Where  there  was  so  much  conflicting  evidence  on  many  points, 
and  where  the  plaintiff's  account  of  the  collision  was  in  some  res- 
pects rather  irreconcileable  with  the  evidence  of  the  course  his 
vessel  was  sailing  at  the  time,  it  became  important  to  know  what 
the  course  of  the  vessel  should  have  been  in  order  to  avoid  a  col- 
lision. It  is  therefore  impossible  to  say  that  the  evidence  of  the 
chart  was  immaterial,  and  that  the  jury  were  not  influenced  by  it. 
As  a  general  rule,  the  improper  admission  of  evidence  is  groimd 
for  a  new  trial ;  and  the  Court  will  set  aside  a  verdict  g^ven  for 
the  party  producing  the  evidence,  unless  they  are  clearly  satbfied 
that  the  improper  evidence  had  no  influence  upon  the  jury. 
Baron  de  Rutzm  v.  Farr,^  Kay  v.  Thomson?  In  Wright  v.  dot  d,  Tat^ 
hamf  Lord  Dcnman  says,  '^  Where  evidence,  formally  objected  to 
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"  at  Nin  Print,  is  received  by  the  Judge,  and  is  afterwards  thought 
**  by  the  Court  to  be  inadmissible,  the  losing  party  has  a  right  to 
"  a  new  trial."  The  evidence  in  this  case  was  received  contrary 
to  the  learned  Judge's  opinion,  and,  as  we  cannot  say  that  it  did 
not  influence  the  jury,  we  think  there  must  be  a  new  trial. 

Rule  abioluie. 


REBP  V.  LEONARD  et  al. 

Changs  of  venue, —  Where  the  party  has  previously  been  allowed  to  come  in 
and  difend  on  terms  of  taking  short  notice  of  triaU 

OcTOMuc  29, 1673. 

Tbe  defendants*  attorney  baTing,  b?  mittake,  omitted  to  appear  in  time,  was  allowed 

bj  a  Judge  at  Cbamben  to  come  in  to  defend  on  terrae  of  pinuMnginsfahttr 

and  taking  ebort  notice  of  trial  for  tbe  next  VVeetroorland  drciiit.    Two  dajs 

afterwardf ,  on  Jal^  8,  a  •timmons  wat  obtained,  returnable  on  the  lltb,    for 

the  plaintiff  to  thew  cause  why  tbe  v«nue  should  not  be  chanfred  to  St.  John.  The 

afioaTit  set  forth  that  the  cause  of  action  arose  in  St.  John  and  that  the  witnesses 

resided  there.    The  only  aiftdaTit  used  in  answer  was  that  of  the  plaintiff  *s  attor- 

nflj»  who  stated  that  his  client  resided  in  We«tmorland  County,  and  he  had  been 

unable  to  communicate  with  him  in  the  short  tiooe  allowed,^  the  Westmorland 

Cireuit  opening  on  July  15. 

H^  ibtX  as  the  time  was  so  short  before  the  Circuit,  the  applioation  to  change  the 

Ttnue  was  an  ex  parte  application  at  most  and  should  not  have  been  granted. 

The  defendants,  being  Commissioners  of  Wrecks,  were  sued  by 
a  writ  of  capias  ad  respondendum,  returnable  on  the  third  Saturday 
in  Easter  Term^  1878.  By  an  oversight  on  the  part  of  the  de* 
fendants'  attorneys,  no  appearance  was  put  in  in  time,  and  the 
plamtiff  signed  interlocutory  judgment  before  Trinity  Term. 

On  July  4t,  the  defendants'  attorneys  discovered  the  fact  and 
nude  application  to  Wetmore,  J.  at  Chambers,  to  have  the  inter- 
locatory  judgment  set  aside.  An  order  was  made  on  the  6th  of 
'idf  that  the  defendants  be  allowed  to  come  in  and  defend  on 
tenas  of  pleading  inslanter  and  taking  short  notice  of  trial  for  the 
next  Westmorland  Circuit,  which  opened  on  the  15th  July. 

On  July  8  the  d^endants'  attorney  obtained  a  summons  from 
Vetmore^  J.  to  have  the  venue  changed  to  St.  John,  on  an  affi- 
davit of  defendants,  setting  forth  the  following  facts ;  that  they 
vets  Commiaaioners  of  Wrecks,  and  that  the  present  action  was 
IvoQI^t  against  them  solely  on  account  of  their  dealings  with  a 
oMm  hrig  claimed  to  belong  to  the  plaintiff,  which  had  been 
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Jacksow 
r. 
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187d        brought  to  the  harbor  of  St.  John  on  the  8th  of  March  preyions, 
Bekd        *^^  placed  in  their  possession  and  clandestinely  taken  away  on 
^^  the  night  of  the  8th  of  April ;  that  no  part  of  the  cause  of  action 

LtoMARD  arose  in  Westmorland^  but  in  St.  John ;  that  all  the  defendants' 
tt  al,  witnesses  resided  in  St.  John,  and  that  the  trial  of  the  cause  in 
Westmorland  would  be  attended  with  great  additional  expense 
and  inconvenience.  At  the  rcturn.of  the  summons  the  only  affi- 
davit read  shewing  caiiae  was  one  made  by  the  plaintiff's  attorney, 
stating  that  his  client  resided  in  Rockport,  Westmorland  County, 
and  that  he  had  sent  for  him  to  be  ready  for  trial  at  the  Westmor- 
land Circuit ;  that  since  being  served  with  the  summons  he  had 
been  unable  to  communicate  with  him,  the  time  being  so  short ; 
and  that  he  believed  that  material  witnesses  for  the  plaintiff  resid- 
ed in  Westmorland  and  Albert  Counties  in  this  Province,  and  in 
Cumberland  County,  Nova  Scotia.  No  application  for  further 
time  to  answer  the  defendants'  affidavits  was  asked,  and  Wetmore, 
J.,  made  an  order  to  change  the  venue  to  St.  John.  This  was  on 
July  11.  The  plaintiff's  attorney  did  not  enter  the  cause  at  the 
St.  John  Circuit,  and 

fVeldoHf  Q.C.,  on  the  first  day  of  this  term  obtained  a  rule  nitt 
for  the  defendants  to  shew  cause  why  the  order  changing  the 
venue  should  not  be  set  aside. 

Oct.  21.  Morn$on  shewed  cause,  citing  CotterUl  v.  Dixan,^  Levi 
V.  Rice?  Cartwright  v.  Froii?  Begg  v.  Forbes,^  Fieh.  Dig.  6511, 
Broum  r.  Clinton,^  Church  v.  Bameti? 

JVeldonf  Q.  C,  in  support  of  the  rule,  cited  Jackeon  v.  Kidd,^ 
Clulee  V.  Brailey}  See  SchueUr  v.  Wheelwnght? 

Cur.  Adv.  Vuli. 

RiTCHiS,  C.  J.  This  rule  was  supported  on  two  grounds ;  firit» 
that  after  a  party  gets  the  favor  of  coming  in  to  defend  on  oon* 
dition  of  accepting  certain  terms,  he  is  not  in  a  position  afterward! 
to  ask  a  still  further  favor  in  the  face  of  those  terms ;  and,  secondly, 

» I  C.  A M.  Wl.  iH^;,^  fJk* 

•6  L.  a  0.  P.  116.  IJ^I^S^il?* 

»8  Hurlit  4  N.  276.  J.F'^K^^J^ 

MSC.B.ttli.  •WaB.WW. 

•29  L,J.C.P.801  B0.B.V.B.dS3. 
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tliat  there  not  being  time  to  shew  cause  between  the  date  of  ^^78 
the  summons  and  the  opening  of  the  CSrcuit  in  Westmorland,  the  ji^ 
order  was  an  exjuirtt  One  and  should  not  have  been  made.     On  ^^ 

the  first  point  there  is,  without  doub  some  conflict  in  the  books.  Leomaed. 
I  have  not  had  time  minutely  to  examine  the  authorities ;  but  I  do  a  ai. 
not  base  my  judgment  on  that  point,  and  it  is  not  necessary  to  say 
anything  as  to  that.  I  think  this  amounted  to  nothing  more  than  an 
tx  parte  application.  Had  the  plaintiff  had  full  time  to  answer  I 
might  have  thought  it  right  to  do  as  the  learned  Judge  did,  the 
advantages  of  a  trial  of  this  cause  in  a  commercial  community 
like  St.  John  being  very  great. 

But,  if  these  affidavits  could  have  been  answered,  it  is  quite  pos- 
sible that  the  plaintiff's  case  might  have  depended  on  witnesses 
shewn  to  live  along  the  Bay  of  Fundy,  in  the  Coimty  of  West- 
morland or  Albert.     This  might  or  might  not  have  been  shewn. 
There  were,  however,  only  seven  days  for  the  plaintiff's  attorney 
to  answer,  and  his  client  lived  at  a  long  distance  from  St.  John. 
It  has  been  suggested  that  he  should  have  telegraphed,  but  I  know 
of  no  rule  requiring  that.     It  is  attended  with  much  difficulty  in 
making  parties  understand  what  is  wanted,  also  considerable  ex- 
pense, for  which  there  is  no  provision. 

I  do  not  think  it  was  the  plaintiff's  place  to  apply  for  time,  but 
the  defendants  should  have  had  the  rule  enlarged  and  left  the 
plaintiff's  hands  untied.  I  think  he  had  a  right  to  enter  his  cause 
at  the  Westmorland  Circuit. 

Under  all  the  circumstances  I  think  it  was  in  effect  an  ex  parte 
application  at  most,  and  as  such  ought  not  to  have  been  granted^ 
If  there  is  any  doubt  the  plaintiff  ought  certainly  to  have  the 
l)eiiefit  of  it,  as  he  has  been  right  all  through  and  the  defendants 

ItODg. 

Allen,  J.  I  am  of  the  same  opinion.  The  plaintiff  had  a 
J^ht  to  lay  his  venue  in  Westmorland.  The  defendants,  either 
^ogh  fault  or  inadvertence,  failed  to  enter  an  appearance  in 
tone,  and  were  allowed  to  come  in.  It  was  on  terms  of  taking  short 
Mice  of  trial  for  Westmorland.  Until  lately,  in  England,  when 
iptrty  got  in  to  defend,  on  terms  of  taking  short  i\otice  of  trial, 
h»  would  not  be  allowed  to  get  a  new  favor  against  those  terms. 
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^87^        Since   the  Common  Law  Procedure  Act  the  practice  has  been 

jj^jjj^        somewhat  different,  but  I  think  an  examination  of  the  cases  will 

9,  shew  that  they  come  under  that  Act.     But,  the  defendants  did 

Lboitard.      not  comply  with  the  practice  in  England  by  shewing  that  the 

#t  al.        plaintiff's  witnesses  resided  in  St.  John. 

The  time  was  also  too  short.  What  good  would  it  have  done 
for  the  plaintiff  to  have  applied  for  time  ?  The  effect  would  have 
been  to  throw  him  over  the  Circuit.  I  think  the  plaintiff  had  not 
time  to  answer,  and  that  under  all  the  circumstances,  the  order 
should  be  rescinded. 

Weldon,  J.     In  this  case  the  defendants  were  allowed  to  come 
in  and  defend  the  action  on  terms  of  setting  aside  the  interlocutory 
judgment,  which  had  been  signed,  pleading  instanter  and  taking 
short  notice  of  trial  for  the  Westmorland  Circuit,  which  was  held 
in  ten  days  thereafter.     The  Judge's  order  to  enable  the  defend- 
ants to  do  so  was  dated  on  the  5th  July.     On  the  eighth  of  July, 
the  defendant  obtained  an  order  from  the  Judge  to  change  the 
venue  from  Westmorland  to  St.  John.     The  plaintiff  seeks  now  to 
set  aside  this  latter  order.     It  did  not  appear   that  the  cause    of 
action  arose  in  the  County  of  St,  John,  and  not  in  the  County  of 
Westmorland,  and  it  further  appeared  that  the  plaintiff  resided 
out  of  the  City  of  St.  John,  and  had  no  opportunity  of  answering 
the  case  of  inconvenience   alleged  by  the   defendants.     No  case 
has  been  cited  to  shew  that  when  the  defendant  has  come  in  on 
terms  to  plead  issuably  and  take  short  notice  of  trial,  the  venue 
can  be  changed.     In  Pclyt  v.  BerkUy,^  Lord  Mansfield  says  :  "  The 
**  venue  may  be  changed  after  an  order  for  time  to  plead,  thoi^h 
**  upon  the  terms  of  pleading  issuably ;  but  not  after  an  order  for 
**  time  to  plead,  where  the  terms  are  to   plead  issuably  and  take 
•*  short  notice  of  trial  at  the  first  sittings  in  London  or  Middlesex 
'« because  then  a  trial  would  be  lost,"  and   in  Shijifcy  v,  Coope^^ 
**  Tlie  defendant  cannot  change  the  venue  after  an  order  for  time 
to  plead  on  the  terms  of  pleading  issuably  and  taking  short  notice 
of  trial  for  the  first  sittings  after  term."    The  Court,  on  a  reference 
to  the  master,  said,  "  now  the  practice  in  Wighlman  i\  Thompion^ 
was  other>vise,"  and  the  rule  to  set  aside  an  order  to  change  the 
venue  was  made  absolute.     In  a  note  to  this  case  it  says,  *'  The 

>Oowp.  R.511.  »  7  T.  R.  693.  '  2  Wilton  245, 
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distinction  seemB  to  be  this,  the  venue  may  be  changed  after  an  ^^^ 
order  for  time  to  plead ;  though  upon  the  terms  to  plead  issuably,  it^.^ 
and  to  take   short  notice  of  trial  for  the  first  sittings  in  London  or  «. 

Middlesex,  he  cannot  change  the  venue  then,  because  a  trial  wouid     Lbopard. 
be  lost."  ^  oL 

In  Nun  V.  Taylor ^^  the  defendant  had  obtained  Judge's  order  for 

time  to  plead  and  take  short  notice  of  trial  for  the  London  adjourn- 

ed  sittings  of  the  term.     The  Court,  on  the  authority  of  Fefyt  v. 

Berkety,  refused  to  change  the  venue.     And  in  NoUi  v.Curtis^  the 

Court  refused  upon  the  authority  of  Waring  v.  Holt,  which  laid 

down  the  general  rule.     And  Lord  Lyndhurst  says,  <'  It  is  of 

great  importance  that  such  rules  should  be  strictly  adhered  to,  for 

otherwise  it  would  be  impossible  to  regulate  the  practice.     If  any 

inconvenience  was  to  arise  in  the  present  case,  the  defendant  had 

the  remedy  in  his  own  hands,  for  he  might  have  drawn  up  the 

order  specially  and  inserted  the  words,  *  M'ithout  prejudice  to  an 

application,  to  change   the  venue.'     The  omission  of  these  words 

makes  the  objection  good." 

All  the   cases  down   to  the  Common    Law   Procedure    Act 
ikow  the  same  thing.    Since  that  Act  they  are  not  consistent,  but 
even  under  these  defendant  should  have  shewn  that  the  plaintiiTs 
witnesses  resided  in  St.  John. 
I  think  the  order  should  be  rescinded. 

Fisher,  J.  I  am  compelled  to  differ  from  my  learned  brethren. 
Had  I  been  placed  in  the  position  of  my  brother  Wetmore,  I 
ikonld  have  done  just  as  he  did.  This  is  a  case  peculiarly  for 
oonunerdal  men.  I  think  it  is  almost  a  matter  of  right  that  a 
fudge  should  allow  a  defendant  to  come  in  on  the  usual  terms, 
uid  that  the  defendants  should  not  by  this  be  precluded  from 
ntking  another  application.  The  plaintiff's  attorney  should,  in 
mjr  opinion,  have  taken  some  steps  to  communicate  with  his  client, 
or  aaked  for  time.     I  am  not  inclined  to  rescind  the  order. 

Wbtkorb,  J.  I  am  sorry  to  be  obliged  to  differ  from  the 
i&>joriQr  of  the  Court.  At  the  application  before  me  it  was  not 
iBooted  that  the  defendants'  affidavit  was  insufficient  in  not  stating 
that  the  plaintiff's  witnesses  resided  in  St.  John.     I  think  that  this 

^IBi^iUn.  •  2  Or.  4  J«r?i«,  M5. 

IS 
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1873        rule,  though  laid  down  in  some  of  the  cases,  is  a  very  unreason- 
Rbed        ^^^^  ®^^'  ^*  ^^  requires  the  party  to  swear  to  something  he  can 
^^  know  very  little  about  in  many  cases.     But  if  there  is  anything 

LfiONARD  in  the  objection,  I  think  it  should  have  been  taken  before  me. 
<^  ^'  The  time  was  short,  it  is  true,  but  if  the  plaintiff's  attorney  had 
applied  to  me  for  time,  the  summons  could  have  stood  over,  with- 
out any  stay  of  proceedinsfs,  the  plaintiff  could  have  entered  his 
cause,  and,  if  it  were  not  tried  at  that  Circuit,  the  matter  could 
have  been  determined  afterwards  on  a  full  hearing  of  the  parties. 

Arch.  Pr.  11  ed.  544,  lays  it  down  that  the  fact  of  a  defendant 
getting  in  on  terms  will  not  preclude  him  from  applying  to  change 
the  venue. 

The  plaintiff's  attorney  should  have  stated  all  the  facts  concern- 
ing the  witnesses,  their  number,  names,  &c.,  or  altogether  abstain- 
ed from  saying  anything  regarding  them.  He  is  silent  as  to  the 
expense,  which  is  most  material.  If  he  was  desirous  of  communi- 
cating >vith  his  client  he  should  have  applied  for  time,  but  he  not 
having  done  that,  and  it  appearing  from  the  affidavits  read  before 
me  that  there  was  sufficient  on  which  to  make  the  order,  I  think 
it  ought  not  to  be  rescinded. 

Rule  absolute. 


1873  McOOWAN  v.  BBTT8. 

'  Replevin — Damage,  for  improper  pmc4dure  ttnth  vessel  seized  for  vtciaium 

of  the  Finlu'ries  Act,  31   Vxc.e.  ^\, --Notice  of  action  in  Replevin-- 
Mo)%ey$  paid  Sheriff-^  Whether  plaintijff' can  recover  as  damaaes. 

OcTOBiR  29, 1873k 

In  ll^plerin  where  the  defenHent  plead*  iio»f  cepit  or  trpit  in  alio  loco  the  oUintiff 
must  bare  a  verdict  if  he  prove  that  the  defendant  had  the  goods  in  Uieplaee 
mentioned  in  the  declaration,  although  the  flrtt  taking  waf  5n  another  place. 

The  iiection  of  the  Act  requiring  notice  of  action  doet  not  apply  to  replevin,  and  a 
plea  of  want  of  notioe,  could  neither  avail  aa  a  bar  to  the  action,  nor  to  affect  the 
dam  ages 

In  KepleTin»  where  the  plaintiff  complain*  only  of  the  laet  Uking.  he  cannot  rwovw, 
an  he  might  in  treepita*.  for  damages  consequent  on  a  flrit  taking,  evea  when  ttM 
first  was  illegal,  or  the  defendant*tsubscquent  conduct  was  such  at  would  maka  him 
a  trespasher  ah  initio. 

Expenses  paid  to  the  Sheriff  in  connection  with  the  safe  keeping  of  proparCy  ra- 
plevied  are  raooTerable  at  damaget* 

This  WM  an  action  of  replevin  arising  out  of  the  aeisare  of  the 
Schooner    '^Lettie/'  by  the  defendant,   as  commander   of  tiia 
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• 

Dominion  cutter^  ''  Ella  G.  McLean/*  in  August,  1870,  for   an        1^9 
alleged  violation  of  the  Act  of  the  Parliament  of  Canada,  3)  Vic.     j^^^ 
cap.  61,  entitled,  "AnTx^ct  respecting  tishing  by  foreign  vessels."  ^^ 

The  5th  section  of  this  Act  declares  that  <^  goods,  ships,  vessels,  Betts. 
and  boats,  and  the  tackle,  rigging,  apparel,  furniture,  stoi*es  and 
cargo  seized  as  liable  to  forfeiture  under  this  Act,  shall  be  forth- 
with delivered  into  the  custody  of  the  Collector  or  other  principal 
ofBcers  of  the  Customs,  at  the  port;  nearest  to  the  pLice  where 
seized,  to  be  secured  and  kept  as  other  goods,  ships,  vessels,  and 
boats,  and  the  tackle,  rigging,  apparel,  furuiture,  stores  and  cargo 
seized,  are  directed  by  the  laws  in  force  in  the  Proviace  in  which 
such  i>ort  is  situate,  to  be  secured  and  kept,  or  into  such  other 
custody  and  keeping  as  the  Governor  iu  Council,  or  a  Court  of 
Vice- Admiralty  shall  order." 

The  vessel  was  seized  in  the  harbor  of  Gaspe,  and,  noiwiths  tand- 
ing  that  there  was  a  Collector  at  that  place,  the  defeadaut  took  her 
from  there  down  the  Gulf  of  St.  Lawrence,  past  tht^  pores  of  Dal- 
housie,  Chatham  and  Richibucto^  at  all  of  which  there  were  Cus- 
toms ofBcers,  to  the  harbor  of  Shediac,  where  she  was  taken  ia 
custody  by  the  Sheriff  under  a  writ  of  replevin,  issued  at  the 
instance  of  the  plaintiff. 

Declaration. —  Westmorland,  to  wit:  Henry  Edwin  Bet ts  was 
summoned  to  answer  Peter  Stainforth  McGowau  of  a  plea  where- 
fore he  took  the  goods  and  chattels  of  the  said  McGowau,  and 
them  unjustly  detained  against  sureties  and  pledges,  until,  etc.,  and 
thereupon  the  said  McGowan,  by  S.  B.  Thomson,  his  Attorney, 
complains.  For,  that  the  said  defendant  on  the  1st  day  ot  Sep- 
tember, 1870,  at  Shediac,  in  the  County  of  Westmorland,  in  the 
^"^rs  of  a  certain  Gulf  or  Strait  there  being  part  of  the  Gulf  of 
St  Lawrence  or  of  the  Strait  of  Northumberland,  took  the  goods 
ttid  chattels,  to  wit :  one  schooner  or  vessel  of  the  plaintiff  called 
^''Lettie,*'  with-her  tackle,  furniture  and  apparel,  and  divers,  to 
^:  five  hundred  barrels  of  fish,  fifty  barrels  of  salt,  fifty  barrels 
of  provisions,  fifty  seines,  fifty  nets  and  divers  fishing  stores  of  the 
plaintiff,  the  said  several  goods  and  chattels  being  of  the  value 
o(tQ  wity  $10,000,  and  nnjostly  detained  the  same  against  sureties 
ttd  pledgee,  ele. 
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1878.  ^nd  the  plaintiff  saith  that  the  said  schooner  or  vessel  callc 

McGowAM     "  Lettie  "  was,  before  and  at  the  time  of  her  being  so  taken^ 

^^  detained  by  the  said  defendant,  as  aforesaid,  a  British  built  y 

Betts.       And  sailing  under  a  British  register,  and  was  used  and  emp 

by  the  plaintiff  in  and  about  the  business  of  catching  fish  ii 

said  Gulf  of  St  Lawrence,  and  was  at  the  time  of  her  bei 

taken  and  detained  by  the  defendant  on  a  fishing  voyage  ii 

said  Gulf  and  elsewhere  on  the  British  fishing  grounds  of  the 

minion  of  Canada  and  by  reason  of  such  taking  and  detentio 

the  said  defendant  as  aforesaid  the  plaintiff  was  not  only  hinc 

and  prevented  from  prosecuting  the  said  fishing  voyage,  bu 

vessel  was  kept  and  detained  in  the  harbor  or  port  of  Sh 

from  the  Ist  day  of  September,  1870,  hitherto,  whereby  pis 

lost  all  benefit  of  said  fishing  voyage,  and  was  also  deprived  oi 

use  of  the  said  schooner  for  eight  months,  and  thereby  lost  | 

gains  and  profits,  to  wit :  S5000. 

And  the  plaintiff  further  saith  that  by  reason  of  said  taking 
detaining  of  said  vessel  by  defendant  as  aforesaid,  the  pUintifi 
divers  great  gains  and  profits,  which  might  have  arisen  to  hie 
reason  of  a  certain  charter  of  said  schooner,  which  had  at  the 
of  such  taking  and  detention  been  entered  into  with  divers  < 
persons,  and  which  said  charter,  became  by  reason  of  the  prei 
of  no  value. 

And  the  plaintiff  further  saith  that  after  the  said  taking 
detention  of  the  said  schooner  and  by  reason  thereof  she  was 
pelled  to  lie  in  the  harbor  of  Shediac  for  the  space  of  nine  mo 
and  during   that  time  became  greatly  injured  by  ice  and 
worm-eaten,  damaged  and  spoiled,  and  thereby  lessened  in 
to  amount  of  $2000. 

And  the  plaintiff  further  saith  that  by  reason  of  the  said  ti 
and  detention  of  said  vessel  and  tackle  and  apparel  he  was  f 
to  pay,  lay  out  and  expend,  and  did  pay,  lay  out  and  expei 
wit,  $1000, Jn  employing  and  paying  Sheriff's  officers  and  ^ 
men  for  looking  after  and  keeping  said  schooner  daring  the  i 
months,  whereupon  plaintiff  saith  that  he  is  injured  and  hati 
tained  damages  to  amount  of  $8000,  and  therefore  he  brine 
suity  etc 
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Pl«a8. — (1.)  That  the  plaintiff  ought  not  to  maintain  his  action,         l^TJ 
becaase  the  '*  Lettie/'  with  her  tackle,  etc.  (as  stated  in  the  declar- 
ation) were  the  property  of  the  defendant,  and  prays  a  return. 


McOowAK 

V. 

(2.)  That  the  "  Lettie/*  her  tackle,  etc.,  were  the  property  of       Bktts, 
the  Queen  and  not  of  the  plaintiff,  and  prays  a  return. 

(S.)  That  before  the  taking  and  detaining  of  the  '*  Lettie,*'  her 
tackle  etc.,  as  in  the  declaration  mentioned,  the  defendant  was  a 
fishery  officer  on  board  the  **  Ella  G.  McLean,"  a  vessel  in  the 
service  of  the  Dominion,  under  the  **  Act  respecting  fishing  by 
ioreigo  ve^eels,"  and  ih©  "  Lettie,"  at  the  time  of  the  seizure,  to 
wit,  on  the  LSih  of  August.  1870,  was  in  the  harbor  of  Gaspe,  in 
the  Province  oi  Quebec,  in  British  waters,  within  three  marine 
miles,  etc.,  not  included  in  the  1st  article  of  the  Convention  be> 
tween  His  Majesty  George  III  and  the^  United  States,  made  28th 
Oct«,  1818.  That  the  defendant,  as  such  fishery  officer  on  boai'd 
the  **  Ella  G.  McLean,"  on  etc.,  so  being  in  Gaspe  found  and  saw 
dicre  the  said  "  Lettie,"  owned  by  citizens  of  the  United  States  j 
which  said  **  Lettie  "  being  a  foreign  vessel  had  been  found  fislung 
and  was  preparing  to  fish  in  Gaspe  Harbor,  within  three  marine  miles 
of  the  shore,  not  within  the  limits  specified  and  described  in  the 
convention,  and  the  dofeudant  acting  as  sucli  fisher}'  officer,  in  the 
jervice  of  protecting  the  fisheries,  thereupon  seized,  and  took 
charge  of  the  "  Lettie,*' her  tackle,  etc.,  furniture,  stores,  etc.,  be- 
cause the  vessel  was  foreign  and  not  navigated  according  to  the 
laws  of  the  United  Kingdom  or  of  Canada  and  without  a  licence, 
and  had  been  fishing  or  was  preparing  to  fish  within  the  hiubor 
of  Gaspe,  contrary  to  the  provisions  of  the  Statute  or  Act  of 
Parliament  in  such  case  made  and  provided,  which  are  the  taking 
and  detainings  in  the  declaration  mentioned.  By  moans  ^'hei-eof 
and  by  force  of  the  Statute,  the  **  Lottie,"  her  tackle,  etc.,  became 
and  were  liable  to  bo  condemned  as  forfeited  in  any  Court  of  Vice 
Admiralty  within  Canada,  and,  therefore,  the  defendant,  as  such 
fishery  officer  in  the  service  of  Canada,  and  as  such  employed  in 
the  protection  of  the  fisheries,  took  and  detained  the  said  goods 
and  chattels  as  he  lawfully  might  for  the  cause  aforesaid.  Viriti- 
cation  and  prayer  for  return. 

(4).  Because  defendant  at  the  time  of  taking  was  a  fishery 
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1873        officer  in  the  service,  etc.,  on  board  the  "  Ella  G.  McLean/^  em- 
McOowAiT"  pl^7®d  in  protecting  the  fisheries  under  the  Act  of  the  Parliament 
y  of  Canada,  intituled  "  An  Act  respecting  fishing  by  foreign  ves- 

Brrrt.  scls,"  and  the  "  Lcttie"  being  a  foreign  vessel,  within  the  mean- 
ing of  the  Act,  with  her  tackle,  etc.,  was  found  by  the  defendant, 
as  such  officer  in  command  of  the  Ella  G.  McLean,"  in  British 
waters,  within  three  miles,  fishing  or  preparing  to  fish,  or  had  been 
fishing  in  such  British  waters  >vithout  a  license  and  conti*ary  to 
the  provisions  of  the  Act,  whereby  the  "  Lettie  "  became  forfeited. 
Whereupon  the  defendant,  as  such  officer,  at  the  place  aforesaid, 
within  the  limits  aforesaid,  seized  and  secured  the  said  goods  and 
chattels  as  he  lawfully  ought  for  the  cause  aforesaid,  and  the  de- 
fendant afterwards  when,  etc.,  took  the  same  to  the  said  place  in 
which,  etc.,  and  being  the  harbor  ot  Shediac,  within  the  Dominion, 
and  there  detained  the  same  for  safe  keeping  and  to  be  delivered 
to  the  proper  custody  pursuant  to  ihe  provisions  of  the  said  Act, 
which  is  the  same  taking  and  detaining  in  the  declaration  men- 
tioned.    Verification  and  prayer  for  return. 

(a).  That  before  and  at  the  time  of  the  ttiking,  etc.,  the 
"  Lettie"  and  her  tackle  had  been  found  by  the  defendant,  a  fish- 
ery officer,  fishing,  preparing  to  fish,  or  had  been  fishing  -without 
a  license,  in  violation  of  the  Act,  whereby  and  by  force  of  the 
Act,  the  "  Lettie"  became  and  was  liable  to  be  condemned  as  for- 
feited in  any  Court  of  Vice- Admiralty  within  Canada,  and  the 
"  Lettie  "  being  so  found  fishing  >vith  the  said  fish,  salt,  etc.,  on 
board,  the  defendant,  as  such  fishery  officer,  seized  and  took 
charge  of  her,  her  tackle,  etc.,  and  held  her  and  her  tackle  for 
the  purpose  of  condemnation  imder  and  by  virtue  of  the  Statute^ 
which  are  the  takings  in  the  declaration  mentioned.  Veri^^gtion 
and  prayer  for  return. 

1^ 
To   these  pleas,  the  plaintiff  replied  de  injuria. 

The  cause  was  tried  at  the  Westmorland  Circuit  in  January, 
1872,  before  Wetmore,  J.,  and  a  verdict  rendered  for  the  plaintifl* 
for  $1870,  made  up  as  follows : — 
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Damages  up  to  the  time  the  vessel  was  taken  by  the  1®7S 

Sheriff  under  the  writ  of  replevin,  $180.00     mcOowak 

Damages  for   the  remainder  of  the   fishing   season.  9. 

(The  fishing  season  was  determined  by  the  jury  Bcm. 

to  have  been  45  days,  of  which  18  days  were 
previously  to  the  taking  by  the  Sheriff  under  the 
writ,  and  27  days  after  the  Sheriff  took  the 
vessel.)  270,00 

For  further  detention  of  the  vessel  after  the  close  of 
the  fishing  season  until  delivered  to  the  plaintiff, 
6J  months,  at  $4.00  per  day,  780.00 

Sheriff '•  charge,  440.00 

For  damages  the  party  had  reasonably  been  put  to,  200.00 

$1870.00 

In  the  following  Hilary  term, 

Tucky  Q.C.,  obtained  a  rule  nw  for  a  new  trial,  and  in  Easter 
term  following, 

S.  R.  Thomson,  Q»C.y  shewed  cause,  and 

Palmer^  Q.C.,  and  E.  L.  fVefmore  supported  the  rule. 

Cur,  Adv.  FuU. 

The  judgment  of  a  majority  of  the  Court  (Ritchie,  C. J.,  and 
Allen  and  Weldon,  J. J.)  was  delivered  by 

RrrcHiEt  C.  J.  The  complaint  in  this  case  is  that  the  defendant 
ontke  Ist  September,  1870,  at  Shediac,  in  the  waters  of  a  certain 
'Stdf  or  Strait,  being  part  of  the  Gulf  of  St,  Lawrence,  took  the 
IToods  and  chattels,  etc.  The  place  and  ville  or  parish  are  material 
^  traversible,  and  the  defendant  may  plead  cej)tf  in  alio  loco  and, 
^  tbe  place  must  be  specially  mentioned,  no  new  assignment  is 
pcnnitted  ;  and  it  is  abundantly  clear  that  if  the  defendant  plead 
^i  in  alio  I^ko  and  avow  taking  the  goods  in  such  other  place, 
the  plaintiff  cannot  traverse  the  avowry, — the  avowry  being  in 
^  nature  of  a  suggestion  to  entitle  the  party  to  a  return  and  is 
^t  traversable.  It  is  clearly  laid  down  that  the  defendant  can  only 
pl^  «•«  cepii  or  cepit  in  alio  loco  in  case  he  never  had  the  goods 
A  tile  place  mentioiied  in  the  declaration  at  all;  for  if  the  plaintiff 
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1873        prove  that  he  had  them  in  the  place  mentioned  In  the  declaration 
McGowAN     ^®  must  have  a  verdict,  although  the  first  taking  was  in  another 
,,  place.     Abercrombie  v.  Parkhwst^  PjHcr  v.  North?     "  Therefore, 

Bbtts.  ^f  the  defendant  took  the  goods  in  another  place  and  only  had 
them  in  the  place  menticmed  on  the  way  to  the  pound,  he  must 
plead  that  matter  sjx^cially ;  and,  therefore  it  is  said,  if  the  defend- 
ant has  pleaded  ccp'U  in  alio  Ictc-o  with  an  avowry  or  cognizance  for 
a  return,  the  plaintiff  cannot  traverse  any  matter  in  the  avowry  or 
cognizance,  but  must  take  issue  on  the  traverse  of  the  place  or 
amend  his  declaration.  But,  if  the  defendant  had  them  in  the 
place  mentioned  in  the  declaration,  though  he  took  them  elsewhere, 
the  plaintiff  may  safely  take  issue." 

The  defendant  being  bound  to  justify  the  taking  of  the  goods, 
etc.,  in  the  clost^  in  wliich,  etc.,  neither  did  so  in  this  case  by  his 
plea  nor  his  evidence,  'llic  plea  discloses  no  justification  for 
taking  or  having  tKe  vessel  in  the  harbor  of  Shediac,  and  the 
facts  proved  sliow  that  the  defendant  was  not  justified  in  taking 
the  vessel  to  Shediac.  The  defendant  had,  as  a  fishery  officer  but 
a  limited  Statutory  authority,  viz.:  under  certain  circumstances  to 
seize  property,  and  after  seizure  to  deal  with  it  in  a  certain  speci- 
fied manner.  To  justify  liis  taking  or  interfering  >vith  another's 
propcjrty  he  must  sot  forth  and  shew  the  existence  of  circumstances 
which  authorized  him  to  seize,  and,  after  seizure,  that  he  dealt  with 
the  property  in  the  manner  directed  by  the  Statute. 

In  this  case,  so  far  from  alleging  or  shewing  this,  it  clearly  ap- 
peared that  he  seized  the  property  in  the  harbor  of  Gaspe ;  and 
whatever  right  he  had  to  seize  the  property,  he  dealt  with  it  in  direct 
defiance  of  the  mode  prescribed  by  the  Statute.  If,  then,  he 
dealt  with  it  in  a  manner  difibrent  from  that  pointed  out,  surely 
he  must  allege  and  shew  why  he  did  so,  and  the  circumstances 
alleged  in  excuse  for  so  doing  must  amount  to  a  legal  justification 
as,  possibly,  vU  major. 

As  to  the  amendment  asked  for  we  do  not  think,  if  made,  it 
would  at  all  affect  the  result  we  have  arrived  at  with  respect  to 
that  portion  of  the  proposed  amendment,  which  raises  a  question 
as  to  the  want  of  notice. 


>  2  B,  &  P.  4da  '1  Saimd.  947,  K.  1. 
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We  are  clearly  of  opinion  under  the  authorities  that  the  Statute 
providing  for  notice^  does  not  apply  to  the  action  of  replevin. 
Mr.  Palmer  attempted  to  shew  that  though  it  might  not  apply  to 
the  action  of  replevin  so  as  to  make  the  want  of  notice  a  bar,  it 
could  be  pleaded,  so  as  to  affect  the  amount  of  damages.      This  we 
think  most  certainly  could  not  be  done.     Such  a  pica   would  be 
clearly  bad.     If  the  party  is  entitled  to  bring  replevin  he  must, 
in  our  opinion,  be  entitled  to  recover  all  that  is  capable  of  being 
ordinarly  recovered  in  such  an  action.  .  In  this  case  the  juiy  gave 
damages  for  the  original  taking  of  the  property  in  Gaspe  Harbor. 
The  right  to  such  damages  was  put  forward  on  the  gi'ound  that 
such  taking  was  illegal,  or,  if  legal,  the  defendant  by  his  subse- 
quent conduct  became  a  trespasser  ab  initio^  and  the  original  taking 
became  illegal.     No  doubt,  in  an  action  of  trespass,  if  there  is  an 
abuse  of  authority  by  which  the  party  becomes  a  trespasser  ab 
initio,  the  plaintiff  is  entitled  to  recover  damages  as  well  for  the 
part  of  the  injury  which  would  have  been  justified  if  there  had 
been  no  abuse,  as  for  that  part  which  is  directly  caused  by  the 
abuse.      See  King  v.  Dcmby?     But,  in  replevin,  if  the   plaintiff 
complains  only  of  the  last  taking  in  a  different  place,  we  think  he 
can  only  recover  for  damages  for  such  last  taking  and  consequent 
thereon.  •  Lord  Denman,  in  Evans  v.  Elliot,^  says ;  **  The  cases 
shew  that  the  damages  recovered  would  be  only  for  such  unlaw- 
fal  taking  as  could  be  shewn  to  the  jury."     In  Firth  v.  Fitzpatrick 
this  Court  decided  that  in  replevin  the  plaintiff  might  recover 
sabstantial  damages,  that  is,  the  common  damages,  though  no 
special  damage  was  alleged,  and  in  Oibbs  v.CruikshnnJc,^  Brett,  J., 
says  in  reference  to  the  damages  recoverable  in  replevin,  **  It  seems 
to  me  that  whenever,  in  a  common  law  action,  the  plaintiff  recovers 
damages,  he  must  be  entitled  to  recover  all  the  legal  damages  he 
has  sustained.     Some  of  these  damages  are  called  common  and 
others  special  damages. 

*  See.  13  of  thA  Act  31  Tie  c.  CI,  sajii,  "  No  writ  sball  be  sued  otit  n^ainst  anj 
oAoer  or  other  penon  authorised  to  seize  under  this  Act  for  anjrtliing  (lon«*  under 
tbie  Aet>  until  one  month  after  notice  in  writing,  delivered  to  him  ur  left  at  liifl  ii&ual 
plaee  of  abode  bj  tfte  penion  intending  to  sue  out  the  writ,  his  attornev  or  a^ont ;  in 
whieh  notioe  ihall  be  contained  the  eaufe  of  action,  the  name  and  pluoo  of  nbode  of 
*l»  paraon  who  is  to  bring  the  action,  and  of  his  attorney  or  agent ;  and  no  evidence 
of  any  oaitse  of  aetion  sbul  be  produced,  except  suoh  as  shall  be  coiitaine<l  in  such 
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There  is  no  essential  difference  between  the  two,  further  than 
that  the  latter  must  be  specially  mentioned  in  order  to  give  notice 
to  the  defendant  that  they  are  claimed.  I  can  find  no  authority 
that  the  special  damages  cannot  be  recovered  in  replevin."  In 
this  case  special  damages  have  been  alleged  and  the  plaintiff  has 
recovered  both  common  and  special  damages,  and,  with  the  excep- 
tion of  those  relating  to  the  taking  at  Gaspe,  appear  to  us  to  be 
the  direct  damages  legally  recoverable  as  immediately  resulting 
from  and  consequent  on  the  wrongful  act  of  the  defendant  in 
taking  the  vessel  in  the  harbor  of  Shediac. 

We  think  $388,  the  damages  given  for  the  taking  at  Gaspe,  and 
before  the  arrival  of  the  vessel  at  Shediac,  cannot  be  recovered. 
The  amount  of  the  necessary  expenses  of  taking  care  of  the  pro- 
perty incurred  by  the  Sheriff  and  paid  to  him,  are  laid  as  special 
damages  in  the  declaration  and  are  in  our  opinion  recoverable  as 
damages  even  though  they  might  be  taxable  in  the  costs,  which 
we  doubt. 

As  regards  the  $200  being  for  further  damages  the  party  had 
reasonably  been  put  to  ;  these  are  in  the  nature  of  what  may  be 
called  common  damages,  not  necessary  to  be  specially  laid  in  the 
declaration. 

Neither  the  pleas  nor  the  facts  proved  on  the  trial  afford  the 
slightest  excuse  or  probable  cause,  still  less  legal  justification,  for 
the  defendant's  conduct   in  taking  and  detaining  the  plaintiff's 
property  in  Shediac  harbor,  and  in  dealing  as  he  did  with   the 
plaintiff's  property  in  direct  opposition  to  and  defiance  of  the 
law.  We  cannot,  under  such  circilmstances,  expect  juries  to  measure 
in  too  nice  scales  the  damages  the  plaintiff  should  recover  or  the 
defendant  should  pay ;  nor  shoulA  this  c6urt  look  with  micro- 
scopic eyes  on  their  doings  in  this  respect,  unless,  indeed,  we  should 
see  that  they  have  proceeded  on  erroneous  principles,  or  been 
governed  by  improper  motives,  which  we  cannot  discover  to  have 
been  the  case  in  this  instance. 

If  the  plaintiff  is  content  to  reduce  his  verdict  by  $288,  the 
rule  will  be  discharged,  otherwise  it  will  be  made  absolute  for  a 
new  trial. 

Wbtmorb,J.  The  defendant  in  this  case  claimed  to  haye 
seiied  the  vessel,  tackle,  etc.,  for  breach  of  the  Dominion  Act,  81 
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Vk.,  cap.  61»  respecting  fishing  by  foreign  vessels.  '  The  seizure        1^78 
wii  made  in  Gaspe  harbor,  within  the  Province  of  Quebec,  and     mcGowak 
the  Yenel,  etc.,  was  brought  by  direction  of  the  defendant,  a  fish-  ^ 

oj  officer  in  charge  of  the  Government  vessel  making  the  seizure,       Bsm. 
to  the  port  of  Shediac,  in  this  Province,  and   there  taken  by  the 
Sheriff  of  Westmorland  imder  a  writ  of  replevin. 

Hie  defendant,  after  the  taking  of  the  vessel  by  the  Sheriff, 
•nd  before  delivery  of  the  vessel,  etc.,  under  the  writ,  applied  to 
Mr.  Justice  Weldon  for,  and  obtained,  a  summon^  with  stay  of 
proceedings,  requiring  the  plaintiff  to  shew  cause  why  the  writ  of 
f^eplevin  and  all  subsequent  proceedings  under  the  writ  should  not 
be  let  aiSide.  The  matter  was  l^eard  by  the  learned  Judge  and  by 
him  handed  over  for  discussion  before  the  Court. 

Azgoment  was  had  before  the  Court,  and  several  terms  elapsed 
before  jtidgment  was  delivered^  the  Sheriff  in  the  meantime  re- 
taining the  yesBtsU,  etc. 

Qn  delivering  judgment  I^  with  ]ii(r.  Justice  Fisher,  had  the 
misfortune  of  differing  with  a  majority  of  the  Court.  My  opinion 
then  was  that  the  action  of  replevin  was  not  maintainable,  more 
particularly  under  our  local  Acts  relatiug  to  replevin,  and  I  gave 
the  reasons  for  the  conclusions  I  had  arrived  at  when  the  judg- 
ment of  the  Court  was  delivered. 

I  thought  the  defendant  was  entitled  to  notice  of  action  (which 
bad  not  been  given)  under  the  13th  sec.  of  the  Dominion  Act  re- 
ftrted  tO|  and  further  protection  provided  by  the  Act.  And,  how- 
tjtt  I  am  bound  by  authority  of  the  judgment  of  the  Court,  with 
^  greatest  respect  for  my  learned  brethren  who  arrived  at  a  dif- 
finent  conclusion  from  mine,  I  regret  to  say  the  opinion  I  then 
pressed  remains  unaltered. 

On  the  trial  before  me,  application  having  been  made  to  amend 
^^  of  the  pleas  so  as  to  bring  up  the  question  of  want  of  notice 
^iBder  the  IS  sec.,  I  declined  to  allow  the  amendment.  In  Gotl- 
^iv.  2Wi  (replevin),  decided  in  our  Court,  amendment  was 
''^fitted,  as  the  plea  would  require  a  replication  which  could  not 
*^  forced  upon  the  plaintiff  on  the  trial ;  and  I  felt  further  bound 
bf  the  conclusion  I  understood  a  majority  of  the  Court  to  have 
^▼ed  at  (on  giving  judgment  on  application  to  set  aside  the  writ 
^  mplenn  bt  this  cause)  that  the  defendant  was  not  entitled  to 
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^•7*.        notice  in  an  action  of  replevin.     On  refusing  the  amendment,  I 

MoQowAii     stated  I  thought  I  was  bound  by  authority  and  had  not  power  to 

^^  grant  the  application ;  and  I  further  stated  that  if  I  thought  I  had 

Brw.       power  to  make  the  amendment,  my  discretion  would  have  been^to 

allow  it. 

The  judgment  given  on  decision  of  the  application  to  set  aside 
the  replevin,  I  then  and  now  consider  an  authority  to  bind  me,  no 
matter  what  my  individual  opinion  might  be. 

On  the  question  of  damages,  I  Rnd  myself  again  compelled  to 
differ  with  my  learned  brethren  in  respect  to  several  of  the  sums 
enumerated  in  the  finding  of  the  jury.  Tlie  $288  I  agree  should 
not  be  allowed.  Of  the  $270  I  think  the  plaintiff,  under  the 
decision  of  the  Court,  would  have  been  entitled  to  damages  for 
all  the  time  the  defendant  had  the  vessel,  etc.,  in  the  port  of 
Shediac  where  she  was  taken  by  the  Sheriff.  But  there  not  hav- 
ing been  any  such  time  proved,  it  appears  to  me  the  plaintiff  was 
not,  under  the  evidence,  entitled  to  any  damages  up  to  the  taking 
by  the  Sheriff,  except  nominal  damages,  this  apart  from  the  actual 
cost  of  the  replevin  bond. 

As  to  the  $780,  from  the  expiration  of  the  fishing  season,  some 
twenty-seven  days  after  the  taking  by  the  Sheriff,  I  think  the  plaintiff 
is  not  entitled  to  any  portion  of  tliis  sum.     In  Firlh  i\  Fitzpatnck 
decided  in  this  Court,  though  not  reported,  it  was  held  the  plain- 
tiff was  entitled  to  recover  special  damages.     This  authority  is 
fully  sustained  by  Gibbs  v.  Cruikshnnket  al}     The  special  damage, 
however,  must,  I   think,  be  such  as  would  necessarily  result  or 
reasonably  arise  from,  or  be  reasonably  consequential  upon,  the 
taking  of  the  goods,  or  the  detention  of  them  up  to  the  Sheriff's 
taking  possession  under   the  replevin.     The    party  whose  goods 
have  been  wrongfully  seized,  has  his  choice  of  remedies  open  to 
him.     He  may  bring  trespass  to  recover  damages  for  the  taking 
of  the  goods.     But  it  may  be  that  this  remedy  is  inadequate,  and 
the  immediate  recovery  of  the  goods  themselves  may  be  of  greater 
consequence  to  him  than  the  recovery  of  damages.     How   can  it 
be  said  that  the  detention  of  the  vessel,  etc.,  after  the  taking  by 
the  Sheriff,  was  consequential  upon  the  taking  ?     Was  the  appli- 
cation to    the    learned   Judge    to   set   aside  the  replevin  writ 
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consequential  upon  the   taking  ?     It   seems  to  me  it  was  not,  it        1878 

was  made   in   consequence   of  the  plaintiff's    act> — ^his    issuing 

a  writ  of  replcviui  which  proceeding  the  defendant  had  a  right  to 

test  the  correctness  of  by  a  proper  application    to  a  Judge  or  to        Bms. 

the  Cooit.     The  referring  of  the  matter  to  the  full  bench  by  the 

learned  Judge  was  not,  in  my  opinion,  consequential  upon  the 

taking.     Nor  was  the  time  the  Court  took  to  consider  upon  its 

judgment  consequential  upon  the  taking.     The   plaintiff  thought 

proper  to  proceed  in  replevin.     Under   the    writ  the   property 

was  taken  into  custody  of  the  law,  and  rem^ained  in  custody  of 

this  Court,  by  virtue  of  its  writ,  and  of  its  officer,  until  the  Court 

thought  proper  to  order  it  to  be  delivered  to  the  plaintiff.     The 

defendant  failed  in  his  application  and  had   to  pay  the  penalty 

of  his  error — ^the  costs  the  plaintiff  was  put  to  in   resisting    the 

application. 

The  $400,  Sheriff's  charges,  I  think  can  only  be  recovered  as 
Sheriff's  fees  to  be  charged  on  the  writ.  It  seems  to  me  the 
Sheriff's  charges  cannot  be  recovered  as  damages  in  any  case.  A 
case  might  arise  of  bringing  an  action  in  the  Supreme  Court  where 
the  plaintiff,  recovering  damages  within  the  jurisdiction  of  the 
County  Court,  would  not  be  eutitled  to  any  costs.  But  the 
damages  might  be  proved  to  such  an  amount  as,  with  the  SherifTs 
charges  added,  would  make  them  beyond  the  C-ounty  Court  juris- 
diction, and  the  plaintiff  would  get  costs  for  an  action  that  should 
have  been  tried  in  an  inferior  Court.  It  seemrj  to  mc  that,  if 
Sheriflp's  charges  in  this  case  can  be  found  as  damages,  such  charges 
can  be  allowed  in  any  case.  It  may  be  considered  as  somewhat 
doubtful  if  such  charges  can  be  taxed  by  the  ch^rk.  This,  how- 
ever, wouid  not,  in  my  opinion,  altor  the  question.  If  it  would, 
Ais  item  would,  to  my  mind,  come  under  the  same  objection  of 
Jiot  being  consi*qufmtial  upon  the  taking.  If  the  defendant  was 
^Tong  in  the  proceeding  to  set  aside  the  writ,  it  may  be  the  plain- 
^ff  would  have  a  remedy  to  recover  damages  for  such  wrong- 
fel  act  in  a  properly  moulded  action.  But  I  think  he  is  not 
entitled  to  recover  any  damage *he  sustained  thereby  in  this  action 
of  replevin. 

As  to  the  $200  for  damages  the  plaintiff  has  reasonably  been 
pat  to,  apart  from  the  damages  previously  referred  to,  I  do  not 
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1878        3ee  what  evidence  there  is  to  support  this  item.     The  jury  seem 
MoOow  H     ^  have  found  in  the  other  sums  all  damage  the  party  could  have 
suffered. 
j>  In  Milner  v.  Granf  nvd  Boxalt^  lately  decided  in  our  Court,  the 

Jury,  after  finding  for  damage  to  the  plaintiff's  land  and  taking 
away  a  quantity  of  earth,  found  in  addition,  **  for  trouble  and  ex- 
pense the  plaintiff  was  put  to,  $200,'*  and  this  sum  the  Court 
struck  out  from  the  amount  of  damages.  The  reason  for  disallowing 
the  $200  in  the  case  mc^ntioned  appears  to  me  quite  applicable  to 
the  present  suit ;  and,  further,  I  think  there  is  no  allegation  in  the 
declaration  in  this  cause  of  any  special  damage  to  meet  this  portion 
of  the  damages,  without  which,  the  plaintiff,  in  my  opinion,  can- 
not claim  this  amount. 

For  the  reasons  I  have  given,  I  think  the  damages  should  be 
nomipal  in  addition  to  the  cost  of  the  replevin  bond. 

FiSHBR,  J.  Without  adopting  all  the  reasoning  that  my  brother 
Wetmore  has  employed,  I  agree  with  him  in  his  conclusion  that 
there  should  be  a  new  trial  on  the  ground  of  excessive  damages, 
or  the  verdict  be  for  nominal  damages. 

As  to  the  amendment  which  the  defendant's  counsel  applied  to 
make  on  the  trial  to  enable  him  to  get  the  benefit  of  want  of 
notice  of  action,  under  the  fisheries  Act,  31  Vic,  c.  61,  §  IS,  I 
incline  to  the  opinion  that  it  should  have  been  allowed,  imless, 
when  made,  it  would  have  contravened  the  judgment  of  this 
Court  on  the  motion  to  set  aside  the  writ  of  replevin  issued  in 
this  case.  Though  I  differed  with  the  majority  of  the  Court  in 
that  judgment,  I  think  the  learned  Judge  was  bound,  as  I  shoidd 
feel  boimd,'  to  administer  the  law  in  agreement  with  the  law  ai 
therein  expounded. 

I  can  hardly  conceive  a  case,  in  which,  in  my  opinion,  an  amend- 
ment ought  not  to  be  allowed  at  niii  prius.  The  Act  authorising 
amendments  clothes  the  Judge  with  ample  power  to  prevent  in- 
justice in  the  event  of  its  involving  delay  or  a  postponement  of 
the  trial  for  the  purpose  of  settling  any  question  of  law  or  fSact 
by  such  amendment. 
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ALLISON  •.  ROBINSON  et  aL  1S73 

OH    29. 


Pii^rei^  Inturance  Company, — 19  Vie.,  c»  45. 

OcroBKB  ^,  1873. 

Apoliej  of  Inturanoe  iMU«d  in  New  York  an4  u«H?erod  in  Botton  to  a  brokor,  by 
vhom  it  wai  tent  to  Si.  John  to  bis  agent,  and  by  biin  banded  to  the  defendants, 
who  ipive  in  return  a  premium  note,  waa  beld  not  to  bave  been  complete  until 
letualW  deliverM),  and  t^e  traniaetioa  was  illegal  under  Act  of  AMsemluT  19  Vie , 
e.  45.  which  prohibits  any  foreign  Insurance  Co.  from  doing  businemi  in  the  pro- 
TiBoe, 'without  first  filing  a  csitificmte  in  the  ProTincial  Secretarjr's  office. 

Action  of  assumpsit  tried  at  the  St.  John  Circuit  in  January. 
1872,  before  Wctmore,  J.     The  plaintiff  acting  in  St.  John   on 
behalf  of  one  Brewster,  of  Boston,  an  insurance  broker,  received 
firom  the  defendants  in  1805  a  premium   note  for  insurance  on 
their  veMel,  he  at  the  same  time  delivering  to  the  dciendants  a 
policy  of  insurance,  issued  by  the  Columbian  Insurance  Company, 
at  that  time  doing  business  in  the  City  of  New  York.     The  note 
was  made  in  favor  of  the  plaintiff,  and  endorsed  by  him,  and  for- 
warded to  Brewster.     The  Company  having  failed  after  this  note 
was  given  and  before  it  became  due,  the  defendants  refused  to  pay 
and  the  present  action  was  brought  to  recover  the  amount  of  the 
note.    The  contract  set  out  in  the  declaration  is  as  follows  : 

"  For,  that  whereas  the  said  defendants  heretofore,  to  wit,  on 
the  10th  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
Itundred  and  sixty-five,  at  the  City  of  Saint  John,  in  the  City  and 
Ooonty  of  Saint  John,  was  indebted  to  the  said  plaintiff  in  the  sum 
of  twelve  hundred  and  eighty-one  dollars,  and  thereujion  the  said 
defendants  made  and  entered  into  their  certain  promissory  note  or 
iQttmment  in  writing  bearing  date  the  day  and  year  aforesaid,  and 
hereby  twelve  months  after  the  said  date,  promised  to  pay  to  the 
lud  plaintiff  or.  order  twelve  himdred  and  eighty  dollars  with  cur- 
i^nt  rate  of  exchange. on  Boston,  payable  at  the  Commercial 
ftrnk  of  New  Brunswick,  for  value  received." 

Hie  real  plaintiff  in<  the  case  was  one  Isaac  Taylor,  t>f  Boston, 
to  whom  the  note  had  been  handed  by  the  receivers  of  the  Col- 
^bian  Com|Hiny,  but,  in  consequence  of  its  being  drawn  '*  with 
CQirent  rate  of  exchange  on  Boston,**  it  was  necessary  to  bring 
Ae  suit  in  the  name  of  the  payee. 

The  itiit  was  defended  on  several  grounds : 
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1873  First,  That  the  Company  was  not  solvent  when  the  note  was 

Second,  That  the  note  had  heen  altered  since  its  issue  by  the 
RoniNsoN      insertion  of  the  words,  "  With  exchange  on  Boston  ;" 
^  ^  Third,  That  the  plaintiff,  Edward  Allison,  was  acting  in  the 

transaction  as  an  agent  of  the  Columbian  Insurance  Company  of 
New  York,  and  it  having  been  declared  illegal  by  Act  of  Assemby, 
19,  Vic,  cap.  45,  for  any  foreign  Insurance  Company  to  have  any 
agency  in  New  Brunswick  without  filing  the  certificate  specified 
in  the  Act,  which,  in  this  case,  had  not  been  done,  the  note  was 
illegal  and  void. 

Upon  these  and  other  points  leave  was  reserved  at  the  trial  to 
enter  a  non-suit.  The  Judge  directed  a  verdict  to  be  entered  fof 
tho  plaintiff,  and  at  the  same  time  submitted  to  the  jury  certaiii 
questions,  which,  with  the  answers  given  by  the  jury,  are  as  fol- 
foUows : — 

1.  Was  Mr.  Allison  in  receiving  the  application  for  Insurance 
and  agreeing  on  tbc  rate  of  premium  acting  on  his  own  account  or 
as  agent  of  the  company  ?  Not  as  agent  for.  the  company,  nor  on 
his  own  account. 

2.  Was  he  acting  on  his  own  account,  or  as  agent  for  the 
company  in  delivering  the  policy  and  taking  the  defendant's  so 
called  note  I  Not  acting  on  his  own  account  or  as  agent  for 
company. 

3.  Did  Mr.  Allison  in  the  transaction  represent  to  the  defend- 
ants that  he  was  acting  as  agent  for  the  company  ?  We  believe 
he  did  not. 

4.  Did  the  defendants  believe  that  Allison  in  the  transaction 
was  acting  as  agent  for  the  company  ?     We  believe  they  did. 

5.  If  so  had  they  reasonable  grounds  for  such  belief?  We 
believ(»  they  had  not. 

6.  Were  the  words  "  with  current  rate  of  exchange  on  Boston  ** 
written  on  such  note  before  or  after  it  was  signed  ?  The  words 
were  written  before  the  note  was  signed. 

7.  Was  th^  contract  of  insurance  made  and  completed  in  the 
(Sty  of  New  York  7    It  was  made  and  completed  in  New  York. 

8.  Was  all  beneficial  interest  which  the  Columbian  InsQnuioe 
Company  have  or  may  have  had  in  the  sum  mentioned  in  sooh 
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note  assigned  or  transferred  to  Mr.  Taylor  in  consideration  of  the  ^* 

indebtedness  of  the  Company  to  him  before  the  5th  of  August,  Alliioi 

1870  ?    It  was  assigned  to  Taylor  before  the  5th  of  August.  v. 


9.  Up  to  what  time  did  the  Company  continue  solvent  ?  S2nd 
Jan.  '66. 

The  yerdict  was  for  the  plaintiff  for  $1811. 

A  role  nisi  having  been  obtained  at  a  previous  term  for  the 
plaintiff  to  shew  cause  why  a  nonsuit  should  not  be  entered,  in 
Trinity  term  last, 

S.  IL  Thom9on,Q.C.  and  JacAr,Q.C,  shewed  cause.  While  admit- 
ting that,  if  Mr.  Allison  was  acting  as  agent  of  the  Company  in 
delivering  the  policy  and  receiving  the  note  or  memorandum  in 
payment,  the  transaction  was  illegal,  they  contended  that  he  was 
acting,  not  for  the  Companyj  but  on  account  of  Oliver  Brewster, 
and  on  his  own  account  as  well,  he  being  interested  to  the  extent 
of  his  commission.     The  jury  found  that  the  policy  was  complete 
and  binding  on  the  Company  when  delivered  to  the  broker  in 
Boston,  and  that  the  plaintiff  in  receiving  the  application  and 
agreeing  on  the  rate  of  premium,  was  not  acting  as  agent  of  the 
Company,  or  on  his  own  account.     Therefore  he  must  have  been 
acting  as  the  agent  of  the  broker.     If  the  policy  was  complete  in 
the  United  States,  there  could  be  no  illegality  in  delivering  it  in 
SU  John.     It  was  clear  that  the  application  was  sent  to  Brewster, 
irho  forwarded  it  to  the  Company  in  New  York,  and  received 
Back  from  them  a  complete  and  binding  policy.     The  broker  owed 
the  premium  to  the  Company,  and  when  he  sent  the  policy,  he 
^vrould   charge  the  plaintiff  with  the  premium.      The  plaintiff, 
liaring  delivered  the  policy  to  the  defendants,  they  would  owe 
liim  the  premium,  which  he  would  owe  to  the  broker,  less  his 
mhare  of  the  commission.     As  no  note  was  given  till  after  the 
policy  had  been  delivered,  there  was  surely  an  indebtedness  from 
tlie  defendants  to  the  plaintiff,  which  formed  a  good  consideration 
fbr  the  promise.    They  also  contended  that  the  plaintiff  could  re- 
oorer  on  this  memorandum  as  an  accoimt  stated,  claiming  the  right 
to  amend  the  dedimtion,  if  the  consideration  were  not  sufficiently 
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They  cited  Corking  r.  Ward}  Curtis  r.  Richards^  Paynev.Jenkin$,^ 
Ktiowlus  r.  Mitclicll}  Scago  r.  Daine,^  PridJy  r.  Heitbrey,*  Holindajf 
r.  AfJcinsonJ  Zenas r.  Wickham?  IVestlake r.  Adams* 

PalmerfQ,C.y  was  heard  in  support  of  the  rule. 

Cur.  Adv.  VuU. 

llie  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  We  tliink  no  contract  such  as  that  set  out  in 
the  declaration  was  proved.  No  indebtedness  from  the  defend- 
ants to  Allison  was  proved,  and  no  consideration  as  between  them 
shewn.  The  amount  mentioned  in  the  instrument  referred  to  as 
containing  the  contract,  was  clearly  the  amount  of  the  premium  of 
insurance  due  on  a  Policy  of  Insurance  issued  by  the  Columbian 
Insurance  Company,  a  foreign  corporation  domiciled  in  New 
York,  in  the  United  States  of  America,  and  actually  delivered  in 
St.  John  to  the  defendants. 

If  this  Policy  was  issued  in  St.  John,  or  if  the  agreement  there- 
for, between  the  parties  to  it,  was  made  in  St.  John,  or  the  trans- 
action was  completed  in  St.  John  so  as  to  bind  the  parties  thereto, 
though  the  Policy  itself  was  issued  by  the  Company  elsewhere,  the 
transaction  as  between  the  assurers  and  assured  would  be  illegal 
under  the  Act  of  Assembly,  19  Vic,  c.  45,  sec.  1,*®  which  declares 
that  '^  It  shall  not  be  lawful  for  any  Insurance  Company  or  any 
Associarion,  not  incorporated  by  the  Legislature  of  this  Province, 
to  establish  or  continue  any  branch  or  agency  within  this  Province, 
or  directly  or  indirectly  to  take  any  risk,  or  transact  any  business 
of  insurance  in  the  s:^me,  afr^r  the  day  fixed  for  this  Act  to  come 
into  operation,  unless  a  statement  subscribed  by  the  President,  Sec- 
retary, or  principal  manager  of  such  company  or  association  shall 
be  first  filed  in  the  Provincial  Secretary's  office  in  this  Province, 
which  statement  shall  specify  the  aggregate  amount  of  the  risks  at 
that  time  taken  by  the  said  Company,  the  amount  of  losses  incur- 
red  during  the  preceding  year,  the  amount  of  capital  actually  paid 
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in,  and  how  the  tame  has  been  invested  and  secured,  also  a  par-  1^73 
tienlar  statement  of  the  manner  in  which  the  residue  of  the  " 
eapital  has  been  securedj  the  amoont  of  the  dividends  for  the  pre- 
ceding year,  and  when  declared,  the  amount  of  cash  on  hand  and 
in  the  hands  of  agents  or  other  persons,  together  with  the  amount  fi  ^ 
oi  the  surplus  profits  then  belonging  to  the  said  Company,  and 
how  the  same  have  been  invested  and  secured,  and  the  amount  of 
real  estate  owned  by  the  said  Company,  which  statement  shall  be 
accompanied  by  an  affidavit  of  the  Secretary  or  principal  manager 
of  said  Company,  that  such  statement  is  true  and  correct,  accord- 
ing to  the  best  of  his  knowledge  and  belief;  which  affidavit  shall 
be  made  before  any  Mayor  or  Chief  Ma^strate  of  any  Borough, 
Cbty,  or  Corporate  Town  of  the  State,  Province  or  Elingdom, 
where  the  said  Company  has  its  principal  place  of  business,  or 
before  any  person  authorised  to  take  the  proof  or  acknowledg- 
ment of  the  execution  of  Deeds  for  Begistry  in  this  Province," 
it  having  been  shewn  or  admitted  ^hat  no  such  certificate  as  re- 
quired by  this  section,  was  filed  by  the  Columbian  Insurance  Com- 

The  plaintiflf,  Allison,  was  evidently  acting  in  the  afilair  for  one 
Brewster,  an  Insurance  Broker  in  Boston.  At  any  rate,  the  jury 
found  that,  in  receiving  the  formal  application  for  insurance  from 
the  defendants,  and  agreeing  on  the  rate  of  premium,  and  subse- 
qaently  in  taking  from  the  defendants  the  note  or  instrument  relied 
on  as  the  contract  in  this  case,  and  in  delivering  the  policy  to  the 
defendants,  the  plaintifiTwas  not  acting  on  his  own  account,  and  no 
contract  independent  of  this  was  set  up  or  proved.  How,  then, 
cm  it  be  all^;ed  that  there  was  any  legal  contract  between  Allison 
and  the  defendants,  when  everything  that  was  done  in  reference  to 
the  alleged  contract  was  not  on  his  own  account  ? 

Mr.  Allison,  the  plaintiff,  who  was  put  on  the  stand  that  he 
ni^t  be  subjected  to  cross-examination,  says :  '<  The  note  ciime  to 
»»  with  the  Policy.  1  can*t  say  if  the  words  *'  with  current  rate 
of  exchange**  were  in  it  when  it  came  to  me.  After  signature  I 
M  the  note  until  October  following,  and  then  forwarded  it  to 
Olhrer  Brewster  oi  Boston,  and  did  not  see  it  again  until  Captain 
^^lor  showed  it  to  me.  Igave  Robinson,  for  the  note,  some  policies 
tffte  CWotiWwIj  whidi  polidesj,  I  think,  Bobinson  returned  subse* 
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quently.  The  writing,  **  Edward  Allison^  Agent  at  St  John,  N. 
B.,''  on  the  three  papers  produced,  is  my  writing.  These  signature^ 
were  made  at  St.  John  ;  these  were  handed  to  Mr.  Robinson  at  St. 
John." 

Witness  says  further,  *'  I  have  no  claim  on  Mr.  Robinson  other 
than  this,  and  I  did  not  consider  this  mine.'' 

Mr.  Allison  was  subsequently  called  as  a  witness  for  the  defence. 
His  evidence  was  : 

<<  I  know  the  Columbian  Insurance  Company.  Relating  to  the 
Policy,  I  was  acting  for  Oliver  Brewster.  Robinson  applied  for 
Insurance 'lor  a  yearly  premium  on  the  '^Lizzie  Morrow.'*  The 
application  ^mms  m  writing  I  forwarded  the  application  to  Mr. 
Brewster.  I  had  not  power  to  issue  Policies^  for  the  Company 
never  had  Polices  in  blank  of  the  Company  to  issue.  Application 
was  forwarded  to  Brewster  as  an  order  for  a  Policy  on  the  vesseli 
and  the  Policy  was  returned.  Any  authority  I  had  came  from 
Brewster.  I  only  kuow  the  Company  from  the  Policies.  The 
Policies  came  from  Brewster.  After  the  Policy  was  delivered  the 
note  was  sent  back  to  Brewster.  The  Policy  came  to  me  filled  up 
and  signed.  I  did  not  add  a  word  to  it.  Policy  came  to  me  7  or 
8  days  after  application,  the  usual  time  to  communicate  with  N'ew 
York." 

On  cross-examination  he  says  : 

"  Application  was  on  one  of  the  Company's  blanks  addressed,  *^To 
the  Columbian  Insurance  Company,"  and  then  followed  "  Wanted 
Insuranceon  bark  'Lizzie  Morrow/  "  giving  particulars  of  vessel,age, 
time  and  rate,  which  would  be  the  amount  agreed  on.     This  would 
be  signed  in  the  office  and  left  with  me.     I  would  mail  it  to  Brew- 
ster.    Don't  know  that  I  would  tell  Robinson   what  I  would  do 
with  the  application.     He  would  not  know  what  I  would  do  with 
it.     Received  back  a  complete  Policy  and  the  blank  note.     Robin- 
son would  call  on  me.     He  would  sign  the  note  and  get  the  Policy. 
As  a  matter  of  business  I  would  give  the  Policy  to  him  on  his  pay- 
ing the  premium.     Have  no  recollection  of  telling  Robinson  where 
the  Policy  came  from  or  when  I  got  it.     The  Policy  was  completed 
in  New  York.     I  had  not  blank  Policies  of  the  Company.    The 
signatoret  were  all  complete  on  the  Policy  when  it  came  to  me. 
I  did  not  write  a  word  on  it.    I  hare  no  knowledge  of  ageata  lioU* 
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ing  Polidei.  The  paymmit  to  the  Insuraace  Company  for  the 
Policy  would  be  this  note.  I  took  it  payable  to  myself  and  indors- 
ed it,  as  I  supposed,  over  to  the  Company.  The  Company  sent  the 
note  payable  to  me.  I  got  the  note  from  Brewster.  I  don't  state 
as  to  this  Policy,  but  tbe  invariable  course  is  to  deduct  premium 
note  fix>m  amount  insured  in  case  of  loss.  Perhaps  the  premium 
note  was  referred  to  in  the  margin.  If  so,  it  would  be  this  note. 
Can't  say  if  there  wa»  a  clause  in  Policy  that  it  was  to  attach  on 
premium  being  paid  or  note  given  therefor.  Don't  know  that  it 
wsa  not  so.  The  application  would  shew  that  Robinson  wanted 
to  get  insurance  from  the  Company,  and  that  he  was  willing  to  pay 
8  per  cent  for  the  insurance.  I  presented  him  with  the  note  and 
and  policy  together.  Ue  signed  the  note  and  kept  the  Policy. 
Thia  war  all  done  in  St.  John." 

Re-examined. — *^  The  application  contained  oflfer  to  pay  the  8 
per  cent,  for  insurance  on  vtssel  for  12  months,  aud  was  signed  by 
J.&  T.  Robinson. 

Witness  had  no  authority  from  Company  to  adjust  or  settle  losses. 
Policies  were  payable  in  New  York.  lu  case  of  loss,  referred 
Policies  to  head  office  in  New  York.  If  parties  wanted  informa- 
tina  in  Boston  I  advised  them  to  go  to  Brewster.  In  case  of  loss, 
I  would  not  advise  the  head  office  ;  would  communicate  with  Brew- 
ster. Have  no  recollection  of  receiving  any  loss  papers  and  for- 
warding them  to  head  office  or  to  Brewster.'* 

This  contract  of  Insurance  the  jury  found  was  made  and  com- 
pleted in  New  liork.  In  this  we  think  they  were  unquestionably 
wiODg.  The  policy  was,  no  doubt,  tilled  up  there,  but  no  con- 
*i^ration  passed  to  the  Company  there,  nor  was  it  delivered  to  the 
"wured  there.  When  it  left  New  York  there  was  no  contract 
l^ween  the  parties.  It  was  not  till  tbe  policy  with  the  unsigned 
policy  note  or  agreement  to  pay  the  premium  came  to  St.  John, 
^d  the  uote  or  agreement  was  signed  by  the  defendants  and  de- 
^i^eied  to  Allison,  and  the  policy  executed  by  the  Columbian 
Company  was  delivered  to  the  defendants,  that  the  contract— in- 
cooate  before — become  a  complete,  valid  and  binding  contract  of 
''^ittrance,  the  defendants  having  done  in  St.  John  all  required 
^  ihem  to  be  done  to  make  it  so  on  their  part,  by  signing  the 
iM  or  agreement  as  transmitted  from  New  York  by  the  Companyi 
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and  the  Company  having  done  all  required  to  be  done  on  their 
part,  yiz  :  by  delivering  or  causing  to  be  delivered  to  the  assured 
a  policy,  whereby  they  agreed  to  insure  their  property.     Eliminate 
from  the  transaction  all  that  ^as  done  at  St  John,  and  let  the 
transaction  stand  on  what  was  done  in  New   York,  and   where  is 
there  any  contract  to  be  discovered  between  the  defendants   and 
the  Columbian  Insurance  Company,  or  between  any  other  parties  ? 
Had  the  defendants*  vessel  been  lost,  could  they   have  recovered 
from  the  Columbian  Insurance  Co.  indemnity  for  such  loss  ?     Thsy 
had  neither  paid  nor  agreed  to  pay  any  premium.     The  Company 
had  given  no  policy,  nor  until  the  defendants  had  secured  or  they 
had  received  the  premium,  did  they    ever  intend   to  give   any. 
Where,  then,  was  the  contract  of  insurance^  if  it  was  not   that 
finally  made  and  completed  in  St.  John  f 

Rule  absolute  for  natuuii. 
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REGINA  r.  McMILLAN  et  al. 

Conviction, — Sellina  liqtior  witlioHf  !lc^}ise, —  Whether  33  Vic^  c,  23  xdtra 

vires. 

NOVEMBSR  1, 1873w 

An  Act  of  the  IaxhI  Legislature  pMsed  since  Confeaeraiion.  imposing  fines  and 
penalties  for  i«elling  liquor  without  licence,  is  not  uUra  virca,  and,  although,  tberv 
may  be  a  question  as  to  the  povrer  of  the  local  legislature  to  direct  the  manner  in 
wbich  the  dnes  shall  be  recovered,  the  tiXoeM  only, — that  le,  the  mode  of  reoorer/ 
would  be  Toid. 

In  this  case  the  information  was  not  made  under  oath.  The  defendant's  counsel  a|K 
peared,  however,  on  the  day  of  trial,  and,  though  he  raised  thia  objection,  be  did 
not  ask  a  delay  or  adjournment,  and  cro9>-e.<aniined  the  witncwes.  The  defend- 
ant  was  oonTictod  on  clear  proof  of  the  offence,  and  it  did  not  appear  that  the 
had  t)een  in  any  way  misled  or  prejudicetl  by  the  alleged  defect  in  the  information — 

Held,  under  these  '•ircumstances  tiiat  the  1  Rev.  Stat.  c.  13d  cured  the  defect. 

A  rule  nisi  for  a  certiorari  to  quash  a  conviction  of  one  Sarah 
McCloskey  for  selling  spirituous  liquors  without  a  license,  was  ob* 
tained  in  last  Hilary  Term ;  and  in  Trinity  Term  following, 

Rainsford  shewed  caused. 

E,  L.  Wetmore  Was  heard  in  support  of  the  rule. 

Cur.  Adv.  VulL 


The  judgment  of  the  Cotirt  was  deliyered  by 
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Allen,  J.  This  was  an  application  to  quash  a  conyiction  of 
Sarah  McCloskey  for  selling  spiritaous  liqaors  without  license, 
before  the  defendants,  two^  Justices  of  the  Peace  for  the  County  of 
Northumberland. 

One  of  the  objections  taken  to  the  conriction  was,  that  the  Act 
33  Vic,  c.  S3,  under  which  the  proceedings  were  taken  was  ultra 
mre$t  and  consequently  that  the  Justices  acted  without  jurisdiction, 

The  Ist  section  of  this  Act  repeals  the  4th  section  of  the  17  Vic. 
C.15,  which  authorized  the  Greneral  Sessions  to  grant  tavern  licences 
to  pei-sons  residing  in  remote  situations,  for  the  sum  of  £2,  Sec. 
i  declares  that,  notwithstanding  anything  contained  in  the  Act  17 
Vic,  c.  15,  no  licence  shall  he  granted  in  any  parish  in  this  Pro- 
vince, when  two-thirds  of  the  resident  rate-payers  in  such  parish 
shall  petition  the  Sessions  against  issuing  tiny  licences.  This  sec- 
tion was  rep«*aled  by  the  Act  34  Vic,  c.  6 .  which  prohibits  the 
granting  of  licences,  when  a  majority  of  the  resident  rate-payers 
ia  a  parish  petition  against  it. 

As  to  the  constitutionality  of  these  sections — ^it  is  sufficient  to 
8ay,  that  there  was  no  evidence  of  any  petition  to  the  Sessions  of 
Northumberland  i^ainst  granting  licences,  nor  of  any  application 
W  Mrs.  McCloskey  to  the  Sessions  for  a  licence,  or  any  refusal  by 
them  to  grant  her  a  licence.  No  question  therefore  arises  in  this 
case  as  to  the  validitv  of  those  sections  of  the  Act. 

As  to  the  third  section  of  the  Act,  which  imposes  the  penalties 
for  selling  liquor  without  license,  and  provides  the  mode  of  recov- 
ery, we  are  not  satisfied  that  it  is  vltra  vires.     By  the  British  North 
America  Act,  1867,  sec.  92,  sub-sec  9,  the   Local  Legislature  is 
authorised  to  make  laws   (infer  a  ha)  relating  to  '^  shop,  saloon, 
tavern,  and  other  licences,  in  o  der  to  the  raising  of  a  revenue 
for  Provincial,  local,  or  municipal  purposes,"  and  by  sub-sec.  15, 
they  ait5  authorised  to  legislate  for  the  "  Imposition  of  punishment 
by  fine,  pi^naity,  or  imprisonment  for  enforcing  any  law  ot  the 
province  made  in  relation  to  any  matter  coming   within   any  of 
the  classes  of  subj'.'cts  enumerated  in  this  section." 
The  Local  Legislature,  then,  have  the  clear  right  to  make  laws 
respecting  tavern  licenses,  and  to  impose  fines,  penalties,  etc.,  for 
enforcing  such  laws.     It  has  been  contended,  however,  that  by 
^uwdng  the  manner  in  which  such  fines  are  to  be  recovered,  the 
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1873        proTisions  of  the  British  North  America  Act^  1867,  sec.  91,  sab- 
a^^^jij][      sec.  27,  giving  to  the  Parliament  of  Canada  the  exclusive  power 
,,  to  legislate  upon  the  ^'  Procednre  in  criminal  matters/'  is  invaded 

UOMMI0LAH,    — ^^^  imposition  of  fines  and  imprisonment  being  a  proceeding  in 
€t  oL        a  criminal  matter.     See  Aftomey  Chneralv.  Radloff^^  CfiUello.  Ire- 
ion,^  Parker  r.  Green?     It  may  be  questionable  whether  the  Local 
Legislature  have  exceeded  their  powers  by  this  section*  as  they 
clearly  have  the   right  to   establish  Provincial  Courts,    both  of 
civil  and  criminal  jurisdiction,  (sub-sec.  14)     Rut  if  they  have  ex- 
ceeded their  powers,  the  excess  only — that  is,  the  mode  pointed 
out  for  the  recovery  of  the  fines — ^would  be  void ;  and   then  no 
mode  of  proceeding  for  the  recovery  of  the  fines  would  be  pre* 
JK^ribed  by  the  Act,  and  in  such  a  case  the  provision  of  the  1  Rev. 
Stat,  c.  161,  §  32,  would  apply.     That  section  provides  that  where 
no  particular  mode  is  prescribed  for  the  recovery  of  penalties,  they 
may  be  recovered  with  costs,  before  a  Justice  of  the  Peace,  where 
the  penalty  does  not  exceed  £10,  and  before  two  Justices  where  it 
does  not  exceed  £20,  under  the  chapter  relating  to  summary  con- 
victions before  Justices  out  of  ><essions.     The  conviction  in   this 
case  would  therefore  bd  good,  either  under  this  Act  3S  Vic,  c.  83, 
or  under  the  Revised  Statutes.     Consequently,  there  is  no  objection 
to  the  conviction  on  this  ground. 

The  only  other  objection  in  the  case  worthy  of  notice,  is  that 
the  information  is  not  under  oath.  On  the  day  of  trial,  the  de- 
fendant attended  by  her  counsel,  put  forward  this,  among 
other  objections,  but  did  not  ask  for  any  delay  or  adjournment  of 
the  trial.  The  Justices  proceeded  with  the  hearmg,  the  defendant's 
counsel  cross-examined  the  witnesses,  and  upon  clear  proof  of  the 
offence  charged,  the  Justices  convicted  the  defendant,  and  it  does 
not  appear  that  she  has  been  in  any  way  misled  or  prejudiced  by 
the  alleged  defect  in  the  information.  Under  these  circumstances 
we  think  the  case  is  governed  by  the  first  section  of  the  Summary 
Convictions  Act,  (1  Rev.  Stat.  c.  188)  which  declares  that  '*  no 
ff  objection  shall  be  allowed  to  any  information  or  summons  for 
*•  any  delect  therein  in  substance  or  form,  or  for  any  variance  be- 
'*  tween  such  information  or  summons,  and  the  evidence,  unless 
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^*  tbe  party  summoned  has  been  misled,  when  the  Justice  may 
"  adjourn  the  hearing  till  a  future  day.*' 

The  rule  to  quash  the  conviction  must  therefore  be   discharged 

Rnti  discharged. 
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BilLLKR  V,  DANIEL  et  al. 


New  trial — E^e/iwn  of  evidence — Lose  of  Property  hy  Slieriff— Liability 

of  Execution  creditor  for — Award, 

NovkmbirI,  1873. 

D.  ft  B.  ifiued  a  /.  /<r.  against  M..  under  which  a  let j  on  personul  property  was 
made;  the partiee  arterward  roferrod  nU  raatterA  in  dispute  to  arbitration.  An 
award  waA  made  in  fa?or  of  M.  for  S/^OO,  upon  which  D.  ft  B.  withdrew  the  execu- 
tion and  dirfcted  the  Sheriff  to  hand  orer  to  M.  the  property  levied  on. 

Held*  that  D.  ft  B.  were  not  liable  for  any  articles  which  had  fa^n  lost  by  tlie  Sheriff. 
If  ar.y  such  claim  oould  otherwise  hare  been  set  up,  they  were  at  all  events  pre- 
ebided  by  the  award. 

This  was  an  action  of  trover,  tried  at  the  last   Gloucester  Cir- 
cuit before  Wetmorc,  J.,  in  which  a  verdict  was  returned  for  the 
defendants.     The  defendants  had,  in  a  former  action,  obtained  a 
judgment  against  the  plaintiff,  upon  which   a   A,   fa.    was  issued, 
directed  to  the  Sheriff  of  Gloucester.     The  Sheriff  seized,  under 
the  execution,  certain  personal  property  of  the  plaintiff's.     Before 
•ale,  however,  the  parties  agreed  to  refer  all  matters  in  dispute,  to 
arbitration.     The  terms  of  the  bond  of  submission  are  set  out  in 
the  judgment  of  the  Court.     While  the  arbitration  proceedings 
were  going  on,  the  Sheriff  retained  possession  of  the  property,  until 
at  length,  an  award  was  made  in  favor  of  the  pLiintiff  for  five  hun- 
dred dollars.     The  award  made  no  mention  of  the  property  under 
levy,  but,  after  it  was  made,  the  defendants  withdrew  the  execu- 
tion and  directed  the  Sheriff  to  hand  over  the  property  in  his  pos- 
session to  the  plaintiff.     A  considerable  time  having  elapsed  since 
ihe  levy  was  made,  some  of  the  proporty  had  been  lost,  and  part  of 
it, ahorse,  had  died.     The  plaintiff,  not  having  received  back  all 
the  property  which  had  been  seized,  brought   the  present  action 
t^piinst  the  defendants,  the  execution  creditors  in  the  other  suit,  to 
recover  the  value  of  the  articles  not  restored.     The  verdict  being 
for  the  defendants,  on  a  former  day  of  this  term — 
Eraser  moved  for  a  new  trial,  on  the  ground  principally  that 
learned  Judge  had  refused  to  allow  a  witness  named  O'Brieu 

to  be  asked  on  cross-examinationj  if  the  defendants  had  notj  prior 
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to  the  submisision  to  arbitratioo,  offered  to  make  sale  to  him  of 
some  of  the  property  ia  question. 

He  contended  that  the  evidence  was  admissable  as  shewing  a 
dealing  by  the  defendants  with  this  property,  even  though  the  sub- 
mission might  cover  any  wrong  doing.  When  the  award  was 
made,  all  the  property  then  in  the  hands  of  the  Sheriff,  or  in  the 
possession  of  the  defendants,  belonged  to  Miller. 

(WRTMORii:,  J.  The  view  I  took  was,  that  these  goods  having 
been  levied  on  by  the  Sheriff,  and  Daniel  &  Boyd,  the  defendants, 
never  having  had  charge  of  them,  they  cannot  be  liable  for  any 
articles  lost  by  the  Sheriff.) 

We  say  that  Daniel  &  Boyd  intermeddled  with  the  goods,  as  we 
could  have  shewn  by  cross-examination  of  0*Brien.  The  award 
only  covered  the  taking,  and  did  not  alter  the  right  of  the  pro- 
perty, the  defendants  being  bound  to  restore  everything  which  had 
been  taken. 

Even  as  to  the  horse,  though  he  died  naturally,  the  defendants 
are  liable,  because  the  taking  was  wrongful. 

(Allen,  J.  Suppose  the  taking  was  just,  and  the  Sheriff  took 
property  which  he  had  a  right  to  take,  and  it  was  lost,  would  the 
execution  creditor  be  liable  ?) 

I  am  not  prepared  to  say  he  would  in  that  case,  but  in  this  the 
taking  was  wrongful,  and  the  arbitration  didn^t  divest  us  of  the 
right  of  property. 

CWktmorb,  J.  If  the  property  was  levied  on  under  a  rightful 
execution,  wasn't  that  a  rightful  taking  ?  The  view  I  had  was,  that 
all  damages  you  had  sustained  you  might  have  recovered  before 
the  arbitration.) 

(Allen,  J  My  impression  would  be  that,  when  the  plaintiff 
got  the  $500  award,  the  property  would  go  to  Daniel  &  Boyd,  the 
plaintiffs,  under  the  execution.) 

Cur.  Adv.  VttlL 

The  judgment  of  the  Court  (Allen,  Weldon,  Fisher  and  Wet- 
more,  J.  J. )  was  delivered  by 

Allen,  J.  This  was  an  action  of  trover,  for  goods  levied  on  by 
the  Sheriff  of  Gloucester,  under  an  execution  issued  by  the  defirad- 
anto  against  the  plaintiff.  While  the  property  was  under  levy  the 
parties  agreed  to  refer  all  matters  in  dispute  to  arbitratioiL    Tbe 
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arbitration  bond  recites  that  they  referred  **  all  manner  of  action        1^3 
•*  and  actions,  causa  and  causes  of  action,  suits,  bills,  bonds,  speci-       Miumi 
*'  alties,  judgments,  executions,  extents,  quariels,  co  ntroversies,  ^ 

^*  trespasses,   damages,   demands,  debts,  costs,    fees   of    counsel,       Damikl 
*'  charges  and  demands  whatsoever,  both  at  law  and  in  equity,  at        ^^  ^ 
'*  any  time  or  times  heretofore  had,  brought,  commenced,  sued, 
*^  prosecuted,  done,  suflfered,  committed  or  depending  between  the 
**  said  parties,  etc."     Under  this  rejference  an  award  was  made  in 
fiiTor  of  the  plaintiff  for  $300,  which  the  defendants  paid,  and  with- 
drew the  execution,  directing  the  sheriff  to  restore  to  the  plaintiff 
the  goods  levied  on.     The  plaintiff  alleges  that  some  of  the  goods 
levied  on  were  not  returned  to  him  ;  and  for  those  goods  the  action 
is  brought.     We  do  not  see  how  the  defendants  can  be  Jiable  if 
the  Sheriff  has  lost  any  of  the  goods  levied  on  :  it  was  not  shewn 
that  they  had  taken  any  part  of  them. 

In  addition  to  this,  we  think  that  the  award  precludes  the  plain^ 
tiff  irom  setting  up  any  such  claim. 

In  this  view  of  the  case,  the  rejection   of  the  question  put  to 
O'Brien  in  the  cross-examination,  was  proper. 

Rule  refused. 


BBBWn^G  V.  BERRYMAN  et  al. 

1873 
Sagement-^PintHtr^^Verhal  Acfreement  to  lei  (hs  use  of — Parol  lease  for  ihree        ycv,  1, 

years  from  a  future  date — Tenant  at  wiU — Injury  by  Landlord —       .« 

Tenant  of  mortgagor  in  possession,  his  relation  to  niortagee, 

N(»T.  1,  187a 

agraeoMnt  for  the  uia  of  drifing  power  of  an  engine  it  only  an  easement  which 
oaDDot  be  created  by  parol,  and  a  parol  agreement  would  be  determined  bj  a  eon- 
▼cjaoce  to  a  third  person  from  the  party  agreeing  to  gif  e  the  power, 
tenant  at  will  cannot  maintain  an  action  against  his  landlord  for  entering  upon 
the  premises  and  pulling  down  a  ohimntj,  such  an  act  merely  amounting  to  a  deter- 
mtnitioo  of  the  will. 

Yirfaal  agrsement  to  lease  premises  for  three  years  from  a  future  time,  is  Toid, 
wider  the  Statute  of  Frauot,  and,  although  by  entry  and  payment  of  rent  to  the 
mortgagor  in  Dosscssion,  the  party  weuld  become  a  tenant  from  year  to  year,  as  to 
him,  no  would  be  nothing  more  than  a  tenant  at  will  to  the  mortgagee,  or  a  person 
daindng  through  him  • 

Fkevions  to  November,  1868,  one  £lisha  Broad  owned  a  factory 
%]id  piremites  ntoate  on  Sydney  Street,  in  the  City  of  St  John, 
mbjecty  howvwer,  to  an  outstanding  mortgage. 
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Brkwiho 
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BctKYHAJf 

ei  al. 
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• 

In  November,  18G8,  Broad,  having  the  equity  of  redemption  iu 
the  premises,  and  being  in  possession,  agreed  with  the  plaintiff  to 
let  him  have  two  rooms  in  his  faetory,  and  also  the  use  of  steam 
power  to  (bivc  certain  machinery  of  the  plaintiff,  who  was  engaged 
in  the  business  of  sash  and  blind  maker,  for  a  torm  of  three  years, 
<-ommoncing  on  the  1st  of  May,  18G9,  at  a  rent  of  £60  per  year. 
This  agreement  was  a  verbal  one.  Under  it  the  plaintiff,  who  had 
been  in  the  promises  previously,  continued,  after  the  Ist  of  May, 
18()9,  and  made  additions  to  his  machinery.  Subsequent  to  the 
agreement,  on  the  18th  January,  18G9,  Broad  being  indebted  to 
Olio  Wm.  Peters,  made  to  him  an  absolute  conveyance  (probably 
intended  at  first  to  be  only  a  security)  of  all  his  right,  title,  and 
interest  in  the  property;  and  in  August,  1871,  the  mortgage 
which  stood  against  the  property  was  cancelled  on  the  records,  by 
which  Peters  became  the  absolute  owner  both  of  the  legal  and 
equitable  estate.  On  the  9th  August,  1871,  Peters  and  wife  con- 
veyed to  the  defendants,  who  also  at  the  same  time  took  a  quit 
claim  deed  from  Broad.  The  defendants  desiring  to  make  repaira 
in  the  factory,  stopped  the  plaintiff's  power  and  tore  down  his 
chimney,  by  which  he  claimed  to  have  sustained  great  damage  by 
injuiy  to  his  business,  etc.,  and  for  this  alleged  damage  brought  an 
action  on  the  case  against  the  defendants. 

At  the  trial  before  Wetmore,  J.,  in  St.  John,  at  the  November 
Circuit,  1872,  it  was  proved  that  the  defendants  went  into  posses- 
sion  of  the  premises  in  July,  1871,  as  tenants  to  Broad,  and  con- 
tinued so  until  August,  when  they  purchased  from  Peters.  Th^ 
plaintiff  had  been  also  all  along  tenant  to  Broad,  and  paid  rent  to 
him. 

The  following  questions  were  left  to  the  jury  and  were  ant-- 
wered  as  follows  : 

1.  Was  the  agreement  between  Broad  and  the  plaintiff  that 
Broad  was  to  furnish  steam  power,  as  claimed,  at  all  hazards  dur- 
ing the  time  of  the  tenancy  ?     It  was. 

2.  Was  the  agreement  with  Broad  that  the  plaintiff  wm  to 
have  the  use  of  a  six-inch  belt  power,  as  Broad  ordinarily  used  um 
working  his  own  manufactory  ?    It  was. 

S.  Wen  the  repairs  needful  and  necessary  for  the  reasonaUjr 
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fair  working  of  the  engine  to  include  the  new  boiler  as  well  as 
the  other  repairs  ?     They  were. 

4.  If  the  repairs  were  needful  and  necessary  was  there  only  a 
reasonable  time  occupied  in  making  such  repairs,  or  was  the  time 
occupied  in  such  repairs  unreasonably  long  ?  The  time  was  not 
unreasonably  long. 

5.  From  what  time  do  the  jury  estimate  the  damages  ?  From 
the  time  of  tlie  machinery  being  put  in  working  order  or  from 
what  other  time  ?     30th  August. 

6.  Do  the  jury  find  that  the  repairs  were  not  necessary  for  the 
prudently  safe  running  of  the  machinery  ?     They  were  necessary. 

Certain  other  points  put  to  the  jury  by  the  Judge : 

1.  Was  there  an  agreement  between  Broad  and  the  plain- 
tiff that  he  was  to  have  the  two  rooms  and  driving  power,  and 
were  the  defendants  at  the  time  of  taking  the  deed  from  Peters 
aware  of  the  existence  of  the  arrangement  between  Broad  and 
Brewing,  as  to  the  occupation  of  the  rooms  and  power  ?  They 
were. 

2.  Did  the  defendants  take  possession  ol  the  premises  under 
the  deed  from  Broad  ?     No. 

3.  Did  the  plaintiff  make  several  applications  to  the  de- 
fendants for  power  and  the  defendants,  as  landlords,  agree  to 
furnish  the  power  in  8  or  10  days  ?    No. 

4.  Did  the  defendants  use  any  power  iurnished  by  the  en- 
gine connected  with  the  premises,  and  did  they  pay  Broad  for  it, 
sixid  up  to  what  time  ?     They  did  to  the  first  of  August. 

5.  Did  the  defendants  use  any  portion  of  the  premises, 
l^y  Broad  for  the  use  of  such  premises,  and  up  to  what  time  ? 
Xliey  did  to  the  1st  of  August. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $680,  made  up 

^«  follows:  for  the  loss  of  steam  power,  $540;  for  the  breaking 

^p  of  his  business,  $40  ;  damage  to  material,  $20  ;  damage  caused 

by  palling  down  chimney,  $10 ;  damage  caused  by  hole  in  the 

»oof,$70. 

In  the  following  Hilary  Term  S.  R.  Thom$ony  Q.  6\,  moved  for 
^  noa-suit  pursqaat  to  leave  reserved  on  the  grounds  stated  at  the 
^rialf  or  fiur  a  new  trial  on  the  following  (among  other)  grounds : 
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1873 


BaswiMO 
v. 

BlBRTMAM 

€i  01. 


That  the  allegation  iu  the  declaration  that  Broad  was  seized  of 
the  premises,  was  not  proved. 

'JTiat  the  power  referred  to  in  the  declaration  is  not  subject  to 
a  demise — to  furnish  power  is  a  mere  covenant  or  agreement. 

That  the  legal  titie  was  not  in  Broad  but  in  Peters,  through 
whom  the  defimdants  claim. 

ITiat  the  tenancy  between  Broad  and  Brewing  was  determined 
as  against  the  defendants  by  the  deed  from  Broad  to  Peters. 

That  the  right  of  power  is  a  mere  easement  and  cannot  be 
created  by  parol,  and 

That  the  agreement  for  the  easement  or  power  is  void  under  the 
Statute  of  Frauds,  not  having  to  be  performed  within  a  year. 

A  rule  nisi  being  obtained,  in  the  following  Trinity  Term — 

Kerr,  Q.  C,  shewed  cause. 

S,  R.  Thomson,  Q.  C,  was  heard  in  support  of  the  rule. 

Cur,  Adv.  Vulu 
The  judgment  of  the  Court  (Allen,  Weldon,  Fisher,  and  Wet- 
more,  J.J.)*  was  delivered  by 

Allen,  J.  We  think  the  agreement  between  the  plaintiff  and 
Broad,  so  far  as  related  to  the  use  of  the  driving  power  of  the 
engine,  was  only  jin  easement,  which  could  not  be  created  by  parol, 
and  was  clearly  determined  either  by  the  conveyance  from  Broad 
to  Peters,  on  the  18th  Jjinuary,  1869,  or  by  that  from  Broad  to 
the  defendants,  on  the  8th  Aug.,  1871.  In  this  view  of  the  case 
it  becomes  immaterial  to  consider  the  effect  of  the  plaintiff's  not 
proving  the  allegation,  in  the  declaration,  of  Broad's  seizin; 
though  we  are  by  no  means  prepared  to  adopt  the  argument  df 
the  plaintiff's  counsel,  that  after  the  giving  and  registry  of  a 
mortgage,  the  mortgagor  still  has  the  legal  estate  in  the  land. 

As  to  the  plaintiff's  right  to  recover  on  the  fourth  count  for 
pulling  down  the  chimney,  this  depends  upon  whether  he  was 
anything  more  than  a  tenant  at  will  to  the  defendant ;  for  if  he 
was  only  a  tenant  at  will,  their  entry  and  pulling  down  the  chim- 
ney would  amount  to  a  determination  of  the  will,  because  other- 
wise they  would  be  liable  to  an  action  of  trespass.  Doe  v,  Tumef* 
The  intent  of  the  landlord  in  entering  on  the  land  in  case  of  a 

*  BtteUie,  CX,  took  no  part,  not  ba?ing  beard  the  argmiMOt. 
'71I.&W.232.    9M.AW.648. 
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tenancy  at  will,  is  immaterial :  Lis  act  will  not  be  deemed  wrong-         '^TS. 
ftil  ,  if  it  can  be  referred  to  a  right  to  do  what  he  has  done.  Biiwuio 

By  his  agreement  with  Broad,  the  plaintiff  was  only  a  tenant  at  „, 

will,  for  the  agreement  was  made  in  Nov.,  1868,  for  a  term  of  Bbiitmaii. 
three  years,  commencing  on  the  first  of  May,  1869,  and  therefore  ^i  al 
it  did  not  come  ^rithin  the  exception  of  the  second  section  of  the 
Statute  of  Frauds,  (1  Rev.  Stat.,  c.  123,  sec.  5)  of  parol  leases,  not 
exceeding  the  term  of  three  years  ;  though  by  entry  and  pajrment 
of  rent,  there  would  be  a  tenancy  from  year  to  year  as  between 
the  plidntiif  and  Broad.  This,  however,  does  not,  in  our  opinion, 
affect  the  case.  Broad,  at  the  time  he  made  the  agreement  with 
the  plaintiff,  was  only  a  mortgagor  in  possession,  and  before  the 
plaintiff's  tenancy  commenced,  namely,  in  January,  1869,  had  , 
conveyed  his  equity  of  redemption  to  Wm.  Peters,  under  whom 
the  defendants  claim ;  and  by  the  discharge  of  the  mortgage  fit>m 
the  records,  in  August,  Tl,  Peters  became  the  absolute  owner, 
both  of  the  legal  and  equitable  estate.  1  Rev.  Stat.,  c.  112,  sec. 
15.  We  do  not  see  how,  under  the  circumstances,  the  plaintiff 
could  be  anything  more  than  a  tenant  at  will  to  Peters  while  he  held 
the  title,  and  afterwards  to  the  defendants  claiming  under  him. 
No  tenancy  by  estoppel  was  created  in  this  case,  for  the  jury  found 
expressly^  that  the  defendants  claimed  under  Peters,  and  not  under 
Broad.  If  there  were  any  circumstances  from  which  it  could  be 
implied  that,  before  the  defendants  pulled  down  the  chimney,  they 
had  recognized  the  tenancy  from  year  to  year,  which  existed  be- 
tween the  plaintiff  and  Broad,  those  circumstances  should  have  been 
left  to  the  jury.  No  such  question  was  left  to  the  jury,  and  there- 
fore we  feel  compelled  to  make  the  rule  absolute  for  a. new  trial. 

Rule  absolute. 


120  CASES  IX  THE  SUPREME  COURT, 

1878  POUBRIBR  v.  HARDING. 

Nov,  1. 

— — —  Voluntary  Conveyance. — HomesteaiL — Coronsf'i  deed. 


Not.  1,  1873. 

P.  ftBcl  wife  made  a  oonTejanoo  of  the  farm  on  which  thej  lired  to  their  eon,  tbe 
plaintiff,  the  oonsideration  hoing  that  the  plaintiff  would  aupport  them  for  the  re- 
mainder of  their  lire*.  At  the  time  nf  the  execution  of  thii  deed  the  pUintiff  was 
tinder  aj(e.  A  few  days  after  the  deed  wa«  g^iiren  judgment  wai  tigned  aftaimt  P. 
and  wife,  for  the  cofits  of  a  suit  which  the^  hail  prorioutly  hrought  againet  tbe 
Sheriff^for  levying,  under  an  execution  against  P  ,  prriperty  claimed  bynit  wife. 

The  land  so  conTevHl  having  been  seised  and  sold  under  an  exfHnition  issued  agaifut 
P.  was  purchased  by  S,  bj  whose-licence  the  defendant  had  n>mraitted  the  acta 
coroplamed  of.    An  action  being  brought  bj  the  plaintiff  against  the  defendaiit — 

Held,  th>it  the  leam<>d  Judge  was  right  in  directing  the  jury  that  the  deed  from  P. 
and  wife  was  void  as  against  their  creditors. 

The  Homestead  Act»  31  Vie,,  c.  2i\,  would  not  affect  the  case,  because  no  application 
was  made  by  P.  and  his  wife  to  th^  Sheriff  to  liavo  a  homestead  set  off,  even  if  tbsj 
bad  not  precluded  themselrcs  from  claiming  the  exemption  by  executing  the  deed 
to  plaintiff. 

An  execution  directed  to  '*  the  Coroners'*  of  a  C«>unty  may  be  executed,  and  the  land 
conveyed,  by  one. 

This  was  nn  action  for  trespass  to  land  tried  at  the  Kent  Circuit, 
in  which  a  verdict  was  entered  for  the  plaintiff.  Pursuant  to  leave 
reserved,  E.  L.  Wetmore  in  last  Hilary  Term  moved  to  enter  a 
verdict  for  the  defendant. 

June  25.  fV.  J,  Gilbert  shewed  cause,  citing  fif^/c  v,  fViUianwm} 
Holbirdv.  Anderson.^ 

TiickfQ.  C,  in  support  of  the  rule,  cited  A/tonv.  HarriMon^  Dot 
d.  Otley  r.  Manning^  Doed.  Tunstillv.  BotteriU^  Shears  v.  Roger$} 

Cur.  Adv.  Vult. 

The  judgment  of  the  Court  was  delivered  by 

Allen,  J.  We  think  the  rule  must  be  made  absolute  to  enter 
a  verdict  for  the  defendant  in  this  case. 

The  deed  under  which  the  plaintiff  claims,  is  in  the  following- 
words  : — *•  Know  all  men  by  these  presents,  that  we,  Maxime 
"  Poumer  and  Fema  Pourrier,  his  wife,  both  of  Dtindas,  Kent 
«r  County,  for  and  in  consideration  of  one  dollar,  and  work  re- 
"  ceived  by  us  from  Thomas  Pourrier,  and  in  consideration  ot 
"  Thomas  Pourrier  agreeing  to  furnish  us  during  the  remainder  of 
"  our  lives,  with  sufficient  food,  raiment  and  lodging,  according  to 
"  our  respective  stations  in  life,  have  granted,  bargained  and  sold, 
"  and  by  these  presents  do  grant,  etc.,  unto  him,  the  said  Thomas 

»  8  M.  &  W.  405.  *  ^  Kwt  5e. 

•6T.  B.  235.  »2H.  »MMb 

> 88 L.  J.  Chaoe. 6da    Fiih. Dig. 0481.  •8B.4Ad.888. 
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**  Ponnier,  hU  heirs  and  assigns,  the  fo^owing  described  premises: 
**  (Here/olUn^  ike  ietcriptian^)  and  on  which  the  said  Mnxinie 
**  and  Fema  Ponrrier  reside^and  are  now  in  possession  of;  together 
'*  with  all  boildings,  farming  utensils,  household  furniture,  and 
**  crop  secured  and  growing  upon  the  said  lot  of  land.  To  have 
**  and  to  holdi  etc.  Provided  always,  and  this  deed  is  made  upon 
<*  this  express  condition,  that  the  said  Thomas  Pourrier  shall  fiir- 
"  nish  said  Maxime  and  Fema  Pourrier  during  the  remainder  of 
"  their  natural  lives  respectively,  with  sufficient  food,  raiment  and 
^^  lodging  according  to  their  respective  stations  in  life.  In  witness 
••  whereof,  etc." 

At  the  tune  this  deed  was  executed,  the  plaintiff,  Thomas  Pour- 
rier was  under  age,  and  it  was  not  attempted  to  be  proved  that 
there  was  any  debt  due  him  from  the  grantors  or  either  of  them. 
ii  judgment  was  signed  against  them  a  few  days  after  the  deed  was 
given,  for  the  costs  of  a  suit  which  tliey  had  brought  against  the 
Sheriff  of  the  County,  for  levying  under  an  execution  against 
liaxime,  upon  property  which  was  claimed  by  his  wite.  See 
Pourrier  v,  Raymond ^^ 
We  entirely  agree  with  the  direction  of  his  Honor  the  Chief 

Justice  at  the  trial,  that  this  deed  to  the   plaintiff  was  void  as 

against  the  creditors  of  Maxime  Pourrier. 

S.  We  cannot  see  that  the  case  is  affected  by  the  provisions  of  the 

Homestead   Act  (so  called),  31  Vic ,  c.  25.      The  first  section 

declares : "  Thattrom  and  after  the  1st  July,  1868,  the  family  home- 

**  etead  of  the  head  of  each  family  shall  be  exempt  from  levy   and 

'*  «ale  on  execution,  on  any  judgment  rendered  on  any  cause  of 

'*  «cdon  accruing  after  taking  effect  of  this  Act,  provided  such 

**  liomeftead  shall  not  exceed  in  value  six  hundred  dollars.'"     The 

^ttcond  section  enacts,  **  That  the   Sheriff  executiDg  any  writ   of 

*^  execution  founded  on  a  judgment  such  as  is  mentioned  in  the 

**  Crst  section  of  this  Act,  on  application  of  the  debtor  or  his  wife, 

^  if  such  debtor  shall  have  a  fitmily,  and  if  the  land  or  tenements 

**  •bout  to  be  levied  on,  or  any  part  thereof,  shall  be  the  homestead, 

**  diall  cause  a  homestead  such  as  the  debtor  may  select,  not  ex* 

**  ceeding  aiz  hundred  dollars  in  value,  to  be  set  off  to  the  debtor 

i     **  in  masner  IbUowing  to  wit : 

\  MBsa.gll 
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"  He  shall  causo  three  appraisers  to  be  appointed,  one  by  the 
creditor,  one  by  the  debtor  (or  in  case  of  his  absence  or  refusal  to 
appear  one  by  his  wife)  and  one  by  himself,  who  shall  be  discreet 
and  disiatereited  men,  resident  in  the  County,  and  in  no  way 
connected   with,  related  to,  or  creditors  of  the  said  plaintiflf,  or 
connected  with,  related  to,  or  creditors  of  the  laid  debtor  or  his 
wife,  and  who  shall  be  sworn  by  a  Justice  of  the  Peace  impartially 
to  appraise  and  sot  off  by  metes  and  bounds  a  homestead  of  the 
estate  of  tlie  debtor,  such  as  he,  or  in  his  absence  or  refusal  to  se- 
lect, his  wife   may  select,  not  exceeding  six  hundred  dollars  in 
value  ;  and  the  set  off  and  assignment  so  made  as  aforesaid  by  tho 
appraisers  shall  be  returned  by  the  Sheriff,  together  with  the  aifi* 
davit  taken  by  the  appraisers,  and   which  shall  be  in  the  form 
hereinafter  provided,  along  with  the  writ,  for  record  in  the  Court; 
and  if  no  complaint  shall  be  made  by  either  party,  no  further  pro- 
ceedings shall  be  had  against  the  homestead,  but  the  remainder  of 
the  debtor's  lands  and  tenements,  if  any  more  he  have,  shall  be 
liable  to  levy  or  sale  on  execution,  in  the  same  manner  as  now 
provided  by  law ;  provided  always,  that  upon  complaint  made  by" 
either  party,  and  upon  good  cause  shewn,  the  Court  out  of  which 
the  writ  issued  may  order  a  re-appraisement  and  re-assignment  or 
the  homestead,  cither  by  the  same  appraisers,  or  others  appointed 
by  the  Court,  and  under  such  instructions  as  the  Court  may  give, 
and  such  appraisement  shall  be  made  and  returned  to  said  Court 
as  aforesaid." 

Section  3  makes  provision  for,  and  declares,  the  duty  of  the  ap« 
praisers  in  cases  where  the  homestead  cannot  be  divided  without 
injury  or  inconvenience,  and  concludes  as  follows :  "  Provided 
'Uhat  nothing  herein  contained  shall  be  construed  to  interfere 
"  with  the  requirements  of  the  law  for  the  advertising  and  sale  of 
"  real  estate  on  execution,  further  than  may  be  necessary  to  pre- 
<'  serve  the  homestead  on  application  made  as  in  the  second  aee- 
**  tion  of  this  Act  pointed  out." 

If  any  doubt  existed  as  to  the  Sheriff's  duty  on  levying  an  exe- 
cation,  under  the  first  and  second  section  of  this  Act,  this  pro- 
vision  in  the  third  section  entirely  removes  it.  Unless  an  appli« 
cation  is  made  to  the  debtor  or  his  wife,  the  Sheriff  has  no  power 
to  set  off  any  part  of  the  land  levied  on,  as  a  homestead,  bat  muat 


inCHAKLlTAS  TE£M,  XXXYII  YlCfl. 


123 


proceed  by  adyertifiiig  and  selling  the  land  in  the  ordinary  way, 
MS  if  the  Act  had  no  existence  ;  and  it  will  not  be  competent  for 
the  judgment  debtor  afterwards  to  set  up  and  claim  the  benefit  of 
tiic  exemption  provided  for  in  the  Act.  No  such  claim  was 
made  by  Maxime  Pourrier,  at  the  time  the  land  in  question  was 
levied  on,  or  at  any  time  afterwards  until  the  trial  of  this  cause  ; 
sand,  therefore,  there  is  no  pretence  for  his  now  having  any  right — 
ejvcn  admitting  that  he  had  not  deprived  himself  of  it  by  executing 
this  dc€^  to  the  plaintiff.  But  how,  after  giving  that  deed^  can  it 
l>c  said  that  this  property  was  his  "  Family  Homestead  ?"  As  be- 
rwcen  him  and  the  plaintiff  the  deed  was  good,  though  it  was 
^'oid  as  against  his  creditors,  and  therefore  what  right  would  he — 
Slot  being  the  owner  of  the  land — have  to  select  any  portion  of  it 
«i8  a  homestead?  It  is  unnecessary,  however,  to  determine  this 
2K>int.  It  is  enough  to  say  that  no  application  was  made  to  the 
Sheriff  by  anybody,  to  set  ofi  any  part  of  the  land  as  a  home- 
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The  only  other  objection  was,  that  the  execution  under  which 

;he   land  was  sold,  was  directed  to  the  Coroners  of  the  County 

d  was  executed,  and  the  land  conveyed,  by  one  Coroner  only. 

^Wc  think  this  is  not  a  valid  objection.     Where  a  writ  is  directed 

*Co  the  Coroners  of  a  county,  it  may  be  executed  by  one  of  them, 

-Cixough  the  return  must  be  in  the  name  of  all.     NobU  v.  Tcmpl^ 

^As  a  consequence,  the  execution  of  the  deed,  being  a  part  of  the 

execution  of  the  writ,  may  be  by  one  Coroner.     If  the  return  of 

^e  execution  in  this  case  is  defective,  as  being  by  qne  Coroner 

only,  this,  being  mere  form,  may  be  amended.     But  an  erroneous 

tetorn  cannot  effect  the  execution  of  the  writ,  either  in  the  levy, 

»sle,  or  conveyance  of  the  property. 

Rule  absolute  to  enter  a  verdict  for  defendant, 

>  i  Han  274. 
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Frcthricton  Auensmfnt  Law — Foreif/n  incorporated  Cowpatncs — Liability      - 

of  AijtiU  to  Assessment — 20  Vic,  c,  35  and  30  Vic,  c,  59.  ''*''•  ^* 

Ffbruart  6th.  1874. 

An  agent  in  Fredericton  of  a  Telegraph  Company  established  abri>ad  it  liable  to  qb- 

wssment,  and  it  m^ikes  no  diiTeronee  that  the  liead  ufllce  is  in  St.  John,  and  tliat 

the  tolls  are  sent  to  him. 
An  affirmative  statute  is  a  repeal  of  a  precedent  allirmative  statute,  where  its  matter 

it;^c«5Aarily  implies  a  negatiye  and  too  repugnancy  such  that  the  tvro  Actj»  cannot 

be  reconciled. 

Byrne  was  the  agent  in  Fredericton  of  the  Western  Union 
Telegraph  Company  (the  head  office  for  the  Province  being  in  St. 
John),  and  was  assessed  as  such  for  city  taxes.     A  rule  nisi  lor  a  i. 

certiorari  to  remove  the  assessment  was  obtained  from  Allen,  J.  at 
Chambers,  on  three  grounds:  I,  That  no  written  application  by 
the  assessors  for  a  statement  of  income  had  been  made.  2,  That 
Byrne  was  not  liable  to  be  assessed  as  the  Agent  or  Manager  of 
the  Company,  which  was  incorporated  in  the  State  of  New  York. 
:3,  That  as  the  Company's  lines  connected  with  the  United  States, 
they  could  not  be  prejudicially  affected  by  any  Act  of  the  Provin- 
cial Legislature,  and  that  the  Act  36  Vic,  c.  59  was  iihra  vires  so 
far  as  it  aflfected  the  Company. 

An  affidavit  of  Byrne  was  used  on  obtaining  the  rule  in  which 
he  stated  that  his  sole  business  was  that  of  an  operator,  to  receive 
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Ex  vnrfe     ^^®  head  office  in  St.  John. 

Byrne.  ^^^   ^^-      Cr^egori/  shewed  CAuse.     Even  under  the  Act  26  Vic. 

c,  35,  a  Avritten  requisition  was  not  absolutely  necessary  before  i 
Company  could  be  assessed.  But,  if  it  was,  the  Act  36  Vic  ,  c.  5£ 
didaway  with  this  necessity,  and  required  the  Agent  to  furnish  £ 
statement  before  a  certain  time.  Byrne,  being  the  servant  of  the 
Company  in  Fredericton,  was  their  agent.  The  assessors  were  no* 
bound  to  hunt  up  the  head  Agent  or  Manager.  He  thought  there 
was  nothing  in  the  third  ground  to  reply  to. 

Dr,  Barker,  Q.  C,  in  supp:>rt  of  the  rule.  Sec.  24:  of  the  Ac 
26  Vic,  c.  35  provided  that  the  Agent  or  Manager  of  any  Join" 
Stock  Company  or  Corporation  established  abroad,  should  be  rfttec 
and  assessed.  It  was,  therefore,  not  the  Company,  but  the  Ageni 
that  was  liable.  Sec.  25  of  that  Act  made  the  written  demand  o: 
a  statement  a  condition  precedent  to  their  assessment  Sec.  13  o: 
the  Act  3G  Vic.  c.  59,  which  was  relied  on  on  the  other  side,  said 
that  every  body  corporate  liable  to  be  assessed  or  their  agent 
should  furnish  a  statement  This  Corporation  was  not  liable  to  be 
assessed,  but  only  the  Agent  or  Manager,  and,  therefore,  the  twc 
Acts  could  be  read  together.  There  was  nothing  relieving  the 
assessors  of  the  duty  of  making  the  demand.  Byrne  was  not  an 
Agent,  but  merely  an  operator. 

(Ritchie,  C.  J.     I  don't  think  there  is  anything  in  that  point.^ 

'I  his  Company  owned  lines  of  telegraph  extending  to  foreigE 
countries,  and  the  moment  a  Company  was  so  situated,  that  mo- 
ment  the  Local  Legislature  ceased  to  have  any  power  over  it. 

(Ritchie,  C.  J.  While  the  Local  Legislature  could  not  incorpo 
rate  C^ompanies  for  such  purposes,  there  is  nothing  in  the  Britisl 
America  Act  to  prevent  them  bearing  their  share  of  the  burdem 
of  the  country.) 

Cur.  Adv.  VuIl 

The  judgment  of  the  Court*  was  delivered  by  Ritchie,  C.  J. 

The  questions  in  this  case  are, — 1st,  Whether  Mr.  Byrne  i 
liable  to  be  assessed  in  Fredericton,  as  the  Agent  or  Manager  c 
the  Western  Union  Telegraph  Company — a  company  incorporate 
in  the  Slate  of  New  York ;  and  2nd,  Whether  a  written  requiai 

'Fisher  J.  was  compelled  by  siokness  to  bo  absent  during  the  whole  of  ibis  term. 


<c 
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"Otx  by  the  assessors  to  furnish  a  statement  under  oath  of  the  in-         1874 
CO  one  of  the  Company  wh^  necessary.  ExTpartT' 

The  Act  26  Vict.  c.  35, — "  relating  to  the  assessing,  levying       btrsb. 
**  siTid  collecting  of  rates  in  the  City  ol  Fredericton,"  dcchires  in 
c.   24,  that  "  the  Agent  or  Manager  of  any  Joint  Stock  Company 
or  Corporation  established  abroad,  or  out  of  the  limits  of  this 
City,  who  shall  carry  on  business  for  such  Company  or  Corpo- 
ration in  the  City  of  Fredericton,  shall  be  rated  and  assessed  in 
like  manner  as  any  inhabitant  upon  the  amount  of  income  re- 
ceived by  him  as  such  Agent  or  Manager.*' 
"We  think  Mr.  Byrne's  liability  under  this  section  is  too  clear  to 
xnit  of  any  argument,     it  is  nothing  to  the  purpose  that  the 
liead  office  of  the  Company  in  this  Province  is  established  in  St. 
John,  and  that  Mr.  Byrne  may  be  under  the  directions  of  the  Su- 
perintendent there — the  Company  carries  on  business  in  Frederic- 
ton,  from  which  it  derives  an  income,  and  Mr.  Byrne  is  the  Man- 
there,  receiving  and  transmitting  telegraphic  messages  and 
llecting  tlie  tolls  thereon,  consequently  he  is  liable  to  be  assessed 
axich  Manager. 

The  other  question  depends  upon  whether  the  25th  and  26th 
•actions  of  the  Act  26  Vict,  c.  35  are  in  force.     The  former  of 
those  sections  enacts,  that  '*  for  the  purpose  of  enabling  the  As- 
sessors to  rate  such  Company  or  Corporation  (i.  e.  a  Company 
established  abroad,)  the  said  Agent  or  Manager  shall,  when  re- 
quired in  writing  by  the  Assessors  so  to  do,  furnish  to  them  a 
true  and  correct   statement  in  writing  under  oath,  setting  forth 
the  whole  amount  of  income  received  in  the  City  of  Fredericton 
during  the  fiscal  year,  of  said  Companies  or  Corporations  preced- 
^i^   the  making  up   of  the  annual   assessment.''      The    26th 
^tion  enacts,  that  *'  should  the  Agent  or  Manager  of  any  such 
Ooinpany  or    Corporation  mentioned  in  the  two  last  preceding 
"  "Actions  refuse  to  furnish  the  said  Assessors  with  the  required 
^^  formation,  the  said  Assessors  within  ten  days  after  the  appli- 
cation in  writing  mentioned  in  the  last  preceding  section  may 
t&te  and  assess  the  said  Agent  or  Manager  according  to  the  best 
**  ^f  their  knowledge." 

k^t  IB  contended  that  these  sections  are  repealed  by  the  Act  36 
^M.«c.  59^  (passed  .on  the  14th  April  last)  which  establishes  a 
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^^'^^'  Board  of  Assessors  for  Fredcricton,  and  defines  their  duties.  Th^ 
Ex  parte  13th  section  of  the  Act  declares  that  "  Every  person  or  body  cor- 
**  porate  liable  to  be  assessed,  or  his  or  their  agent,  shall,  on  oi 
"  before  the  15th  day  of  May  next,  furnish  the  said  principal  as- 
"  sessor  with  a  written  detailed  statement  of  the  real  and  persooa' 
"  estate  and  income  of  such  person  or  body  corporate,  and  every 
•'  such  statement  shall  be  sworn  and  subscribed  to  as  hereinbefore 
"  provided  (i,  e.  in  the  preceding  section)  by  the  person  or  agent 
**  making  the  same." 

We  think  the  fair  construction  of  the  25th  and  26tli  sections  oj 
the  2()  Vic,  c.  35  is  that  the  requisition  by  the  Assessors  for  a 
statement  of  the  income  of  a  Foreign  Corporation,  was  a  condition 
precedent  to  the  right  to  assess  the  Agent  or  Manager,  and  that  ii 
the  Agent  or  Manager  furnished  the  statement  within  the  time 
specified  in  the  Act,  the  assessors  were  bound  to  accept  it  and  as- 
sess accordingly.  The  duty  imposed  on  the  agent  of  a  Corpora- 
tion bv  the  13th  section  of  the  36  Vict.  c.  59,  to  furnish  the  As- 
sessors  with  a  statement  of  the  income,  etc  ,  before  the  15th  May, 
is  entirely  inconsistent  with  what  he  is  required  to  do  by  the  pre- 
vious Act.  In  the  one  case  he  is  not  required  to  furnish  any  such 
statement  until  the  assessors  apply  to  him  for  it ;  in  the  other,  the 
duty  is  imposed  upon  him  to  furnish  the  statement,  without  any 
request,  Ixfore  a  certain  day.  It  is  impossible,  therefore,  that  both 
Acts  can  stand  together.  An  affirmative  statute  is  a  repeal  of  a  pre- 
cedent affirmative  statute,  where  its  matter  necessarily  implies  a 
negative,  an  I  the  repugnancy  such  that  the  two  Acts  cannot  be 
reconciled,  for  then,  leges  posferiores,  priores  contra nas  abroganU 
Dwarris  Stat.  530,  O^ Flaherty  t\  McDowell^.  But  it  is  unneces- 
sary to  resort  to  the  principle  of  repeal  by  implication,  because 
the  16th  section  of  the  36  Vict.,  c.  59  expressly  declares  that  so 
much,  or  such  part  of  any  law  in  force  relating  to  the  levying,  as- 
sessing and  collecting  of  rates  and  taxes  in  the  City  of  Fredericton, 
as  are  inconsistent  with,  or  repugnant  to,  that  Act,  are  thereby  re- 
pealed. 

The  rule  nisi  for  certiorari  must,  therefore,  be  discharged,  andj 
under  the  authority  of  fhe  Act  36  Vict.,  c.  11,  §  18,  we  think  it 
should  be  discharged  with  costs. 

^  6.  H.  Loids  Ci8. 142;  4  Jar  N.a  68. 
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GANONG  V.  FAWCETT.  1874. 

Slander, — Qharye  of  false  swearing, — Jurisdiction, 

February  6,  1874. 

Xn  g^ri  action  for  slander  for  stating  thnt  the  plaintiff  had  sworn  falselj,  it  appeared 
t  liat  the  proceedings  in  wiiieh  the  alleged  false  sweari'i^;  was  done,  were  before 
tr  wo  Justices,  on  an  information  f)r  uniiwfiUlj/  killing  cattle  — 

Held,  That,  this  being  a  mere  trespass,  the  Justices  had  no  jurisdiction  to  administer 
n.n  oath,  and  that  the  plaintiff  should  be  nonsuited. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
County  Court  of  York  refusing  to  enter  a  nonsuit  in  an  action 
of    slander. 

The  writ  set  out  that  a  hearing  or  examination  was  held  before 
George  W.  Knox  and  William  C.  Brown,  two  Justices  of  the 
Peace  for  the  County  of  York,  who  were  a  legal  Court  for  such 
Hearing,  and  had  power  to  administer  oaths,  and  on  which  hear- 
ing the  plaintiff  was  sworn  as  a  witness  and  gave  evidence  ;  and 
tliat  the  defendant  spoke  of  and  concerning  the  plaintiff,  and  of 
*^s  evidence  on  such  hearing,  the  following  words : — "  I  would 
**  Hot  believe  your  word  :  you  are  a  liar — you  have  sworn  false.  I 
**  have  it  in  black  and  white." 

The  documents  in  the  Justices'  Court  having  been  lost,  it  became 
^^cessary  on  the  trial  to  resort  to  oral  evidence  to  show  what  the 
proceedings  were.     The  only  evidence   offered  on  this  point  was 
^^at  of  one  of  the  Justices  before  whom  they  were  had,  who  tes- 
tified, "  that  the  nature  of  the  examination  was  on  a  charge  made 
^y  John  Wallace  against  one  Malcolm  Corey  for  unlawfully  kill- 
^iig  a  heifer  belonging  to  him  (Wallace).     It  was  under  the  Re- 
*  vised  Statutes  we  were  proceeding."      Again,  he  said,  "I  think 
there  was  a  written  information  laid  before  me  by  John  Wallace 
*ojT  unlawfiilly  killing  a  heifer ;  the  form  of  the   complaint  was 
^<icording  to  the  form  laid  down  for  the   Magistrates  to  follow. 
^   oannot  say  that  the  information  contained  anything  more  than 
■^   have  stated." 

Tlie  plaintiff  obtained  a  verdict  for  $100.     A  motion  was  made 
^  ^et  aside  the  verdict  and  enter  a  nonsuit,  or  for  a  new  trial  on 
^e    ground  of  the  improper  reception  of  evidence ;   and,   after 
^^^KUment,  the  Judge  refused  the  application. 

Oct  25.     E.  L.  Wetmore  supported  the  appeal,  and  contended 
^hat  the  plaintiff  should  be  nonsuited  because  he  failed  to  show  a 
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judicial  proceeding  going  on  before  the  magistrates.  The  ofTen 
of  unlawfully  killing  cattle  amounted  to  a  mere  trespass,  and  t 
information  could  give  the  Justices  no  jurisdiction.  Any  oa 
taken  would,  therefore,  be  extra-judicial.  A  mere  charge  offal 
swearing  was  not  ;>c**  se  actionable,  and,  to  be  so,  must  have  refc 
ence  to  an  oath  taken  before  a  tribunal  of  competent  jiirisdictio 

Fmser  contta.  The  Justice  swore  they  were  proceeding  und 
the  Revised  Statutes,  and  the  only  ease  in  which  they  could  pi 
ceed  under  them,  would  be  for  unlaAvfully  and  maliciously  killin 
Every  intendment  ought  to  be  made  in  favor  of  their  jurisdictio 
and  it  must  be  presumed  they  were  proceeding  under  section,  1 

If  it  was  a  matter  over  which  the  Justices  had  jurisdiction,  i 
matter  how  defective  the  proceedings,  slander  will  lie.  H 
Torfs,  284.  The  papers  having  been  lost,  every  intendme 
shoiild  be  made  in  favor  of  their  correctness;  and  the  word  ••  u 
lawfully  "  being  used,  it  must  be  taken  in  its  criminal  sense 
mean  maliciously  as  well. 


£,  L.  Wetmore  in  reply. 


The  judgment  of  the  Court  was  delivered  by 


Cur,  Adv,  Vult, 


KiTCHiE,  C.  J.  In  the  view  we  take  of  this  case  it  is  unnece 
sary  to  consider  the  question  of  the  improper  admission  of  evidenc 

The  proceedings  in  which  the  alleged  false  statement  was  mac 
must  be  legal  proceedings  before  a  tribunal  having  jurisdiction  oy 
the  matter  in  controversy.  The  oath  must  be  taken  bet  ore  a  coi 
petent  jurisdiction ;  that  is,  before  some  person  or  persons  lawful 
authorized  to  administer  it.  Thus,  it  has  been  holden  that  a  fait 
oath  taken  in  a  Court  of  Requests  in  a  matter  coacerning  lands, 
not  indictable,  that  Court  having  no  jurisdiction  in  such  case 
Burton  v,  Gmtch} 

In  the  present  case,  the  information  and  charge  testified  to  wcj 
clearly  only  a  trespass,  and  not  a  criminal  offence  cognizable  by 
magistrate  under  1  Rev.  Stat.  c.  163,  §  14.  Had  the  charge  be< 
for  unlawfully  and  maliciously  killing  a  heifer,  the  matter  woa 
have  been  justiciable  by  the  magistrates.  We  cannot  add  an  ingr 
dient,  not  warranted  by  the  evidence,  to  bring  the  case  within  tl 

'  8,  Salk.  269. 
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magistrates'  jurisdiction.  The  jurisdiction  of  magistrates  not 
being  that  of  a  superior  Court  of  general  jurisdiction,  nothing  can 
be  intended  to  be  within  it  which  is  not  shown  to  be  so.  When  the 
information  or  charge  was  made,  as  it  was  stated  to  have  been,  the 
Justice  should  have  refused  to  entertain  it,  as  not  containing  ma- 
terial sufficient  to  give  jurisdiction.  Any  criminal  proceeding  taken 
on  such  an  information  or  complaint  was  coram  non  judice  ;  and 
any  statement,  if  false,  made  before  him  would  not  be  made  in  a 
leg^al  proceeding  before  a  proper  tribunal  which  would  render 
a  party  liable  to  indictment  for  perjury.  If  the  proceedings  wpre 
taken  under  the  Revised  Statutes  for  unlawfully  and  malkiouslij 
killing  cattle,  and  that  was  the  matter  really  in  controversy  before 
the  Justices,  it  might,  and  ought  to  have  been,  clearly  shown  ;  but 
nothing  of  the  kind  appears  in  the  evidence,  and,  therefore,  in  our 
opinion,  the  plaintiff  should  have  been  nonsuited. 

Ajype'd  sustained  and  nonsuit  to  he  entered  in  Court  below. 


1874. 


Gano.vq 

V, 

Fawcett. 


"^-X^XER,    Assignee    op    the   Estate   of    Albert     Lafrilliard,   vs, 
McLEOD,  Assignee  op  the  Estate  of   Henry  Laurilliard. 

^^^^rity  Court  Appeal — Insolvent  Act  of  1809 — Fraudulent  Convey atxce — 

Remedy  against  property  in  Jiatuh  of  Assignee, 

February  6th,  1874. 

*C?ounty  Court  Judge,  acting  under  the  InsolFent  Act  of  1809,  having  made  an 
^''«3er  that  defendant,  the  assignee  of  the  estate  of  H.  L ,  pay  to  plaintiff 
'^i^tgnee  of  the  estate  of  A.  L.,  the  proce<Hls  of  the  sale  of  a  lease,  which  A.  L.  had 

l^^l^igned  to  H.  L  ,  and  which  defendant  contended  was  void — 

^*<i» — That  the  Judge  had  power,  under  the  50th  section  of  the  Act,  to  make  such 
^*^er,  the  parties  having  agreed  that  the  proceeds  should  be  held  subject  to  his 
^■^er,  and  that  it  was  not  necessary  to  decide  whether  the  Act  gave  him  power  to 
Oi-fier  the  assignment  to  be  set  aside. 

Helfi  also, — That  appeal  lay  from  such  an  order  to  the  Supreme  Court. 

This  was  an  appeal  from  an  order  made  by  the  Judge  of  the 

^^nty  Court  of  Saint  John  in  a  case  under  "  The  Insolvent  Act 

^^    1869/'  whereby  he  directed  the  defendant,  as  assignee  of  the 

®*^te  of  Henry  Laurilliard,  an  Insolvent,  to  pay  the  plaintiff,  as 

w^ignee  of  the  estate  of  Albert  Laurilliard,  the  proceeds  of  the 

*>*e  of  a  leasehold  property,  which  the  defendant  had  sold,  as  be- 

lOQging  to  the  estate  of  Henry  Laurilliard.    The  lease  was  granted 

to  Albert  Laurilliard  for  a  term  of  ten  years  from  Ist  May,  1871. 


1874. 
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^^74.  Albert  and  Henry  Laurilliard  had  been  in  partnership  aboui 
Skinner,  year,  and  were  so  at  the  time  of  the  insolvency  of  Albert  Lam 
Hard.  Albert  left  the  Province  in  August  1872,  and  went 
Nova  Scotia,  and  an  attachment  issued  against  him  under  the  1 
solvent  Act,  on  the  9th  September,  1872.  On  the  10th  Septei 
ber,  Henry  made  a  voluntary  assignment  under  the  Insolvent  Ai 
and  the  defendant,  as  his  assignee,  claimed  the  leasehold  propel 
under  an  alleged  assignment  of  the  lease  by  Albert  to  Hem 
under  seal,  bearing  date  the  14th  August,  1872.  The  genuit 
ness  of  this  document  was  disputed  the  by  plaintiff,  who  contend 
that  it  was  not  given  at  the  time  it  bore  date,  but  in  Septembc 
and  after  the  writ  of  a.tachment  against  Albert,  and  also  that  t 
seal  had  been  put  to  it  after  it  came  into  the  possession  of  Hen 
l^auriUiard.  The  assignment  was  proved  lor  the  purpose  ol  regi 
try  before  a  Notary  Piiblic  by  the  oath  of  Arthur  liaurilliard,  wl 
purported  to  be  an  attesting  witness  to  it,  and  who  swore  **  th 
he  was  present  and  did  see  Albert  Laurilliard,  sign,  seal  ai 
execute  the  same."  From  the  manner  in  which  the  seal  was  p 
on  (covering  the  last  two  letters  of  the  name )  it  was  evident 
had  been  placed  there  after  the  document  was  signed  by  Albc 
Laurilliard.  Another  suspicious  circumstance  was,  that  the  figur 
•*14,"  indicating  the  day  of  the  month  when  the  assignment  pu 
ported  to  have  been  executed,  were  written  with  different  ink  fro 
that  with  which  the  body  of  the  paper  and  the  signature  of  Albe 
were  written.  At  the  examination  before  the  Judge  of  the  Coua 
Court,  Henry  Laurilliard,  in  his  evidence,  said  he  received  the  a 
signmcnt  from  his  brother  Arthur,  who  had  then  lately  returns 
from  Nova  Scotia ;  that  it  was  enclosed  in  an  envelope,  witho 
any  letter ;  that  he  could  not  tell  exactly  when  he  received  it,  b 
tliat  it  was  some  time  in  September,  and  after  his  father  (Alber 
left  the  Province ;  that  he  thought  it  was  as  much  as  five  da; 
before  he  made  his  assignment  under  the  Act,  but  could  n< 
swear  that  he  had  received  it  eight  days  before  that  time.  Th 
he  could  not  swear  that  the  seal  or  the  figures  "14"  between  tl 
word  "August"  and  "1872,"  or  the  words  "Witness,  Arthi 
Laurilliard"  were  on  the  paper  when  he  received  it ;  that  he  hi 
no  recollection  of  seeing  the  seal  at  that  time,  and  would  nwa 
that  he  did  not  see  the  words  "  Witness,  Arthur  Laurilliard  "  < 
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the  figures  "14"  on  the  assigDinent  when  he  received  it^  and  did 
lot  think  they  were  on  it  at  that  time.  It  also  appeared  by  the 
eiidence  of  Mr.  Pugsley,  a  solicitor,  that  he  had  conversations 
with  Albert  Laurilliard  in  Pictou,  Nova  Scotia,  on  the  5th  and  6th 
September,  1872,  and  that  Albert  then  stated  he  had  not  assigned 
die  lease,  and  requested  Pngsley  to  diaw  an  assignment  of  it  when 
he  retarned  to  St.  John,  and  forward  to  him  (Albert)  to  be  exe- 
cuted. Neither  Albert  Laurilliard,  nor  Arthur,  the  alleged  sub- 
Kribing  witness,  were  examined  in  the  Insolvent  Court. 

It  was  agreed  that  the  defendant  should  sell  the  unexpired  term 
tti  the  lease,  and  hold  the  proceeds,  subject  to  such  order  as  the 
Judge  should  make. 

In  Trinity  term  last,  J,  G.  Forbes  and  Haliburton  Weldon  sup- 
ported the  appeal. 

C  N,  Skinnety  Q.  C,  and  IV.  Pugsley,  jr.,  contra. 

Cur.  Adv,  Vult. 

The  Judgment  of  the  Court  was  delivered  by 

RiTCHij,  C.  J.  A  preliminary  objection  was  taken  on  the  ar- 
gament  before  us,  that  there  was  no  appeal  from  the  decision  of  a 
County  Court  Judge  in  cases  under  the  Insolvent  Act.  The  83rd 
•^onof  the  Act  declares  that  **  If  any  of  the  parties  to  any  ap- 
"peal,  contestation,  matter  or   thing  upon    which  a   Judge  has 

'■^•de  any  final  order  or  judgment,  are  dissatisfied  with  such 
""order  or  judgment,  they  may  appeal  therefrom,"  in  this  Province 
to  the  Supreme  Court  or  any  Judge  thereof. 

'^o  think  the  word  -'appeal"  in  the  beginning  of  the  section, 
^f*  to  the  appeal  given  by  the  preceding  section  to  the  County 
^'^W  Judge  from  the  decision  of  the  assignee.     The  other  words, 

contestation,  matter  or  thing,"  appear  to  be  amply  sufficient  to 
P^  the  right  of  appeal  to  this  Court.  The  Judge  has  made  a 
™l  order  in  the  matter  contested  before  him,  with  which  order 
^of  the  parties  is  dissatisfied  ;  and  in  such  a  case,  the  act  ex- 
'"^ly  gives  an  appeal. 

^t  principal  objection  to  the  Judge's  order  is,  that  he  had  no' 
J^er  to  declare  the  assignment  of  the  lease  to  be  fraudulent,  and' 
^  the  authority  giren  by  the  87th  section  to  •*  any  Court  of* 
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^074.  competent  jurisdiction  "  to  set  aside  conveyances  in  certain  case 
Skinnkr  can  only  be  exercised  by  a  Court  of  Equity.  It  is  not  necessar 
to  determine  that  question,  as  the  Judge  did  not  order  the  assigc 
ment  to  be  set  aside,  but,  by  consent  of  both  parties,  dealt  wit 
the  right  to  the  proceeds  of  the  lease  in  the  defendant's  hands,  anc 
if  the  facts  warranted  the  conclusion  at  which  the  Judsre  arrivec 
as  to  the  invalidity  of  the  alleged  assignment,  we  cannot  see  an 
objections  to  his  order. 

The  86th  section  of  the  Insolvent  Act  declares  that  "All  gn 
''tuitous  contracts  or  conveyances,  or  contracts  or  conveyance 
*^  without  conjideration,  or  with  a  merclv  nominal  consideration 
"  respecting  either  real  or  personal  estate,  made  by  a  debto 
"  afterwards  becoming  an  Insolvent,  with  or  to  any  person  whom 
"  soever,  whether  such  person  be  his  creditor  or  not,  within  thre 
'*  months  next  preceding  the  date  of  the  assignment,  or  of  the  issu 
"  of  the  writ  of  attachment  in  compulsory  liquidation  ;  and  al 
"  contracts  by  which  creditors  are  injured,  obstructed  or  delayed 
'^  made  by  a  debtor  unable  to  meet  his  engagements  and  afterward 
"  becoming  an  Insolvent,  with  a  person  knowing  such  inability,  o 
"  having  probable  cause  for  believing  such  inability  to  exists  c 
"  after  such  inability  is  public  and  notorious,  whether  such  persoi 
"  be  his  creditor  or  not,  are  presumed  to  be  made  with  intent  t 
"  defraud  his  c. editors." 

This  section  embraces  two  classes  of  contracts, — 1st,  Those  mad 
without  consid'^ration  within  thrre  months  prior  to  the  proceeding 
in  Insolvency  ;  and  2nd,  Contracts  by  which  creditors  are  injure 
or  dclaved  hv  a  d^^btor  in  insolvent  rircumst;mc«.»s,  and  who  affcer 
wards  becomes  insolvent,  with  a  person  who  knows  or  has  probabl 
cause  fo"  believing  the  insolvent  condition  of  the  debtor,  thougl 
there  may  have  been  a  consideration  for  the  contract. 

Assuming  the  assignment  in  this  case  to  be  valid  in  form,  th 
Judge  held  it  to  be  fraudulent  against  the  creditors  of  Albei 
Laurilliard  under  the  second  branch  of  the  8Hth  section  ;  but  h 
also  found  that  it  came  to  the  h^inds  of  Henrv  after  the  writ  c 

« 

attachment  issued  against  the  estate  of  Albert  Laurilliard  and  thai 
at  the  time  he  ( Henry)  received  it,  it  had  neither  the  seal,  date  o 
the  name  of  the  subscribing  witness. 

We  think  the  evidence  fully  warranted  the  Judge*s  decision  oi 
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both  theje  points.     If  the  p.iper  in  its  present  condition ;   was  not 
executed  by  Albert  Laurilliard,   then  it  never  was  his  deed,  and 
was  not  in  a  condition  to  be  registered,  and  conveyed  no  estate  to 
Henry,  even  thongh  it  might  have  been  received  before  the  writ  of 
attuchinent  issued,  and  was  not  fraudulent  as  against  the  creditors 
of  Albert  under  the  86th  section  of  the  Act.     So,  even  if  it  was 
duly  sealed  and  executed,  if  it  was  not  received  by  Henry  until 
after  the  writ  of  attachment  issued,  it  would  convey  no  estate  to 
him,  because,    by  the  issuing  ot  that  writ,  all  thi.'  estate  of  Albert 
was  divested,  and,  by  the  operation  of  the  2ovd  and  29th  sections 
of  tbe  Act,  became  veste  1  in  thj  plain tif{  as  his  assignee.     In  any 
vie^v   of  the  case    therefore,  the  proceeds  of  the  sale  of  the  pro- 
perty in  the  hands  of  the  defendant,  clearly  belonged  to  the  plain- 
tiff, ns  the  assignee  ot  the  estate  of  Albeit  Laurilliard.     The  ques- 
tion then  is, — Had  the  Judge  power,  under  the  50th  section  of 
the  Act,  to  make  the  order  he  did  ? 

Had  the  property  not  beou  sohl,  the  plaintiff,  as  the  assignee  of 
Al'iert,  wonld  have  had  the  righ«",  under  the  42nd   section  of  the 
Act,  to  take  proceedings  to  set  aside  the  alleged  assignment  and 
obtuin  possession  of  the  property       Had  ir  been  sold,  and  con- 
verted into  money,  he,  probably,  might  have  maintained  an  action 
tor  money  had  and  received  against  Honry   lyaurilliard,  if  he  had 
sold  the  property.     See  Marks  v.   Fddnuin}     The  policy  of  the 
act  appears  to  be,  to  prevent  actions  of  this  kind,  where  property, 
tV»e  right  to  which  is  disputed,  is  in  the  hands  of  an   Assignee. 
Ihe  oOth  section  declares  that  every  Assignee  shall  be  subject  to 
the  summary  jurisdiction  of  the  Oouit  or  Judge,  in  the  same  min- 
^^^9  and  to  the  same  extent  as  the  ordinary  officers  of  the  Court 
^^^  subject  to  its  jurisdiction,  "  and  the  performance  of  their  du- 
Eies  may  be  compelled,  and  all  remedies  sought  or  demanded 
"  iot   enforcing  any  claim  for  a  debt,     ♦     *     *     lien,  or  right  of 
P*"operty  upon,  in  or  to  any  effects  or  property  in  the  hands, 
P^^«e8sion  or  custody  of  the  Assignee,  may  be  obtained  by  an 
^*"der  of  the  Judge  on  summary  petition,     ♦     ♦     *     ^nd  not  by 
suit,  attachment,  opposition,  seizure,  or  other  proceeding  of 
"'  w^y  kind." 

^oe  plaintiff  in  this  case,  had  an  undoubted  claim  to  money  in 

^  b  L.  c<.,  Q.  B.,  275. 
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the  hands  of  the  defendant,  as  Assignee  of  an  Insolvent,  and  which 
he  sought  to  enforce.  It  was  the  defendant's  duty  to  pay  that 
money  over  to  the  plaintiff.  It  seems  to  us,  therefore,  to  fall  with- 
in the  summary  jurisdiction  given  to  the  Judge  by  the  50th 
section. 

The  appeal  must  be  dismissed  with  costs,  to  be  paid  by  the  Ap- 
pellant out  of  the  estate  of  Henry  Laurilliard,  and  that  he  be  au- 
thorized to  pay  his  own  costs  of  the  appeal  out  of  the  same  estate. 

Appeal  dismissed  unth  costs. 


1874 
Feb.e. 


/nr«  WILL  OF  THOMAS  HANLON. 

Wills — Attestation  of — Marksmen — Identification    of    will  hj   witness — 

Whether  necessary. 

Frbruary  6. 1874. 

Where  three  persons  witnessed  the  execution  of  a  will,  two  of  whom  signed  b,v  their 
marks,  and  were  unable  to  identify  the  will  when  pr<)duced,  but  the  third  did  r)« 
and  also  proved  the  marks  of  the  others^ 

Held,  Th'it  this  proof  was  sufficient  to  entitle  the  will  to  Probate. 

It  is  no  objection  to  an  attestation  by  a  ruarksman  that  his  hand  or  pen  was  guided* 
by  another. 

w 

Thomas  Hanlon  departed  this  life  in  the  month  of  January,  A-- 

D.,  1873.     Before  hisdea'h,  and  on  the   10th  day  of  December 

previous,  Mr.  Ritchey,  a  solicitor,  drew  a  will  for  him,  which  wa^ 

submitted  to  the  Judge  of  Probates  for  St.  John  for  Probate.    Th^ 

will  was  signed  by  the  testator's  mark.     The  attestation  clause 

was  as  follows  :  "  Signed  in  the  presence  of  us,  it  being  first  read 

*'  over  to  Thomas  Hanlon,  who  seemed  perfectly  to  understand  the 

**  same,  and  who  made  his  mark  thereto  in  our  presence,  and  iu 

*'  the  presence  of  each  of  us ;  and  we  witnessed  the  same  in  hid 

**  presence. 

her 
"  Bridget  x  Duffy. 
mark. 

her 
"  Margaret  Therbsb  x  McGouldri«k, 

mark. 
"  B.  J.  Ritchey." 

In  proving  the  will  in  the  Probate  Court,  the  three  witnesses 
gave  evidence.     Mr.  Ritchey  identified  the  will  and  also  the  two 
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pliEice  when  the  will  was  executed.     He  also  swore  that  he  did  not         j^  ^^ 
ot^  ««any  other  occasion  see  Mrs.  McGouldrick,  Mrs.  Duffy,  or  either      ^j^.  ^, 
of  them,  the  other  witnesses  to  the  will,  sign  or  put  their  marks  to    Hah  loh  . 
suij  other  paper."  The  markswomen  both  swore  that  they  had  not 
either  of  them,  at  any  time,  put  their  marks  to  any   other  paper 
ii:x     the  presence  of  Mr.  Bitchey  and  Hanlon.     They    could   not 
identify  the  will  except  to  the  best  of  their  opinion,  which  they 
g'CL^e  from  the  position  of  their  marks  and  that  of  the  testator,  and 
firom  some  ink  spots  on  it.     Speaking  of  the  manner   in    which 
tlix^ir  marks  were  made,  one  said,  '^  Mr.  Ritchey  held  the  pen  and 
"   X  held  the  pen.    Mr.  Ritchey  and  I  both  made  the  mark  together." 
e  other  stated  that  Mr.  Ritchey's  hand  was  on  the  pen,  as  well 
her  own,  and  she  thought  he  guided  the  pen. 

"[The  Judge  of  Probates  having  decided  that  there  was  sufficient 
c^'xdence  of  the  due  execution  of  the  will,  the  present  appeal  was 
^«.de. 

OcL  S4.  Forbes  in  support  of  the  appeal.  Although  a  marks - 
11^ ^n  may  be  a  witness  to  a  will  the  act  must  be  entirely  his  ;  it  is 
not  enough  to  merely  hold  the  top  ol  the  pen,  another  person 
performing  the  act. 

7he  case  of  the  Goods  of  Thomas  Kilcher^  cited  in  the  Goods  of 
*^''Cuns*  is  a  strong  case.  There  two  attesting  witnesses,  who  were 
•'^le  to  write,  touched  the  top  of  the  pen,  while  another  party  wrote 
^eir  names,  and  this  was  held  not  sufficient. 

litb  markswomen  could  not  identify  the  will.  This  is  fatal,  as 
their  evidence  cannot  be  supplied  by  Ritchey.  See  1  Redfield  on 
^illj.     229,  230,  1  Wms.  Exors.  83. 

^^aye,  contra.  There  is  no  case  which  decides  that  all  the  wit- 
*^^8ae8  must  identify  the  will.  On  the  contrary,  where  they  have  all 
^^tiied  their  hands,  the  will  has  been  proved  by  others.    See  Rice  v. 

^^l/ield,^  citing  Pike  v.  Badmering  where  the  three  subscribing 
^'itx^esses  were  called,  but  denied  their  hands,  and  the  Court  al- 

*^^^€d  witnesses  to  be  called  to  contradict  them.     See  Doe  d,  Davis 

*N.or0.ia    12Jur.  163.  >  2  Sir.  1095. 
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1:W  CASKS  IN   TIIK  SUPREME  COURT, 

-'^.^___       ^^^^  *^"'y  question  here  is — Has  this  will  been  signed  and   at — 
^"  f^'         tested  as  provided  by  the  statute?     I  contend   it  has   been.     Th^ 
Will  OP      case  ol  the  Goods  of  Lewis  is  \Qty    simil.ir  to   this   case.      In    th& 
Goods  of  Ffif/t,^  an  attestation  was  held  sufficient  though   the    wit- 
ness' hand  was  guided.     Was  it  less  the  witness'  mark  because  shes" 
was  assisted  by  Mr.  Ritchey  ?     You  cannot  measure  what  part  bh^ 
took  in  the  act.     The  intention  to  attest  was  clear  and  is  not  denied. 
Ihe  statute,  to   use  the  language  of  Lord   Mansfield,  was  not  ia — 
tended  **  to  destroy  men's   intentions  by   mere   quibbles;"  and  l(» 
show  how  far  the  Courts  will  go  to  establish  wills.    See  Goods  o, 
Clarke.^     In  the  Goods  vj  E\jaon^  the  will   was  held  invalid   be- 
cause there  was  no  intention  to  attest,  but  no  question   was  raisecK. 
as  to  the  capacity  of  a  marksman  to  witness  a    will.     See  Wms.  ot^- 
Exors.  82.      2  Itomsoii  el  at  v,  Hall,^  Roberts  v.  Phillips.'^ 

E,  L,  IP^efmore  in  reply.     The  Judge  of  Probates  has  found  tha& 
Mr.  Ritchey  made  the  marks  while  the  witnesses  held  the  top  o 
the  pen.      It  was,  therefore,  his  hand  which   made  the  mark ;  it; 
was  his  act,  and  not  theirs.     They  no  more  made  their  marks  than, 
a  witness  would  subscribe,  whose  name  was  written  by  the  othcir 
>vitncss.     In  ex  parte  Kilchcr  the  distinction   is  well  drawn  by  Sir 
Jenner  Faust  between  a  case  like  this  and  those  cited  on  the  other 
side  (with  the  exception  of  the  case  of  the  Goods  of  Lewis)y  when 
he  says  that  in  them  the  hand  was   simply  guided  by   the   pa»ty. 
In  the  Goods  of  Lewis,  it  was  merely  an  ex  parte  application  and 
the  authorities  were  not  brought  under  the  notice  of  the  Court 

Cur,  Adc,  VuIl 

The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  We  have  no  doubt,  upon  the  evidence,  that  the 
execution  of  this  will  was  sufficient ;  and  had  our  attention  been 
more  particularly  directed  to  the  evidence  at  the  argument,  we 
should  have  disposed  of  the  case  at  that  time.  However  impru- 
dent it  may  have  been  to  select  two  witnesses  who  were  unable  to 
read  or  write,  where  there  could  have  been  not  the  slightest  diffi- 
culty in  obtaining  any  number  of  literate  witnesses  (for,  as  Lord 

»  27  L.  J  N  S.  6.  «  14  £.  L.  &  E.  B.  596. 

«  27  L.  J.  N.  8.,  18  Pr.  Cas  •  4  El  &  Bl  4J0. 

'  £ng.  L  R.  Vol.  III.  Pr.  &  Dir.  Cat.  92. 
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Leonards  says  in  his  Handybook,  "  If  you  can  avoid  it  do  not         1®74 
e  marksmen  for  witnesses,'*)  there  is  no  doubt  that  a  will  may         ^w  re 
witnessed    by    marksmen.      Harrison  v,  Harrmm}  Harrison  v.      ^ju,  q^ 
tJi,*   the   Go'tds  of  Frith?  Hindmawk  v,  Charlton}     We    can-    Hirlor. 
see  that  the  marks  affixed  to  this  will  were  less  the  marks  of 
I.  Duffy  and  Mrs.  McGouldrick  because  Ritchcy  guided  their 
ids  to  make  the  marks,  than  was  the  name  of  Galor  his  signa- 
5,  in  the  case  of  Harrison  v.  E/rm,  where  the  other  witness 
i  Gralor's  hand  and   wrote  his  name.     No  doubt  these    wit- 
Bes  might  have  made   their  marks  without  the  assistance  of 
chey ;  but  they  intended  what  they  did  to  be  their  respective 
rks,  as  representinsc  their  names,   (See  In  re  Spirlmgf)  and  we 
not   see    that    they    were  not    so    because   Ritchey    assisted 
m.      In  Harrison  v,  Ehin  {supra)   Lord  Denman  says,    "  Is 
lere  any  doubt  that  if  a  man  were  paralytic,  and  get  some 
le  to  hold  his  hand  while   he  wrote,  that  would  still  be  his 
indwriting."     And,  in  the  Good*  of  Lewi  f  where  neither  of  the 
nesses  could  write,  and  their  names  were  written  by  another 
■on,  each  holding  the  pen  whilst  his  name  was  written.  Sir  C. 
wwell  held  the  attestation  sufficient,  and  said,  ^'  Each  of  the 
itnesses^  by  holding  the  pen,  was  taking  some  share  in  the  act 
F  writing  his  name,  and  I  cannot  discriminate  the  qnanfum.^* 
2  only  case  where  that  mode   of  signing  was  rejected,  is  Kil- 
'^s  aise?     But  there,  the  witnesses  could  write,  and  no  reason 

*  assigned  why  they  had  not  written  their  own  names ;  and  on 
I  ground  the  will  was  rejected.  This  case  was  referred  to  in 
nV  case^  so  that  the  Judge  had  the  point  brought  to  his  notice 
en  he  decided  in  favor  of  the  attestation  by  marksmen  there. 
!  have>  therefore,  clear  authority  in  favor  of  the  due  execution 
the  will  in  the  present  case,  so  far  as  relates  to  the  first  objec- 

li  to  the  other  objection — that  the  witnesses  could  not  identify 

will — that  is  no  more  than  necessarily  happens  in  every  case 

ere  a  will  is  witnessed  by  marksmen  who  are  dead ;  or,  who, 

ogh  living,  may  have  lost  all  recollection  of  the  transaction ; 

>  8  7^  185.  •  9  Jup.  N.S.  1 205. 

«  3  Q-B.  117.  •  31  L  J.  P.  C.  153;  7  Jup.  N.8.  688. 

*  4  Jur.  N.a  28a  M  2  Jup.  163. 
♦8H.  L.  Crii.160. 
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***•         _L  -:!:::-: r  ;:  ttI: -'r.  ::L-«TS.T-r.i-rz:jr  "«b-:-i1£  V  ti=J.*si.V-e  :o  pn>Te  the 

^  •»  ::  i  TT-..!  i:.>iT  txj^  "-■t  :i-;  irr-.  "!>rlzj:  ^Tz-i*?c7>.  Lf-  i<  cot  con- 
.1-:^:  '7  :''-.ir  '.:<r.zL:-j.  ir.  .isr  'l-y  riil  :  rr:--?  :"ze  reqaiaites 
::':JiT  li^.  7":.::*.  :-  i)'-^  .i-  -  .v^  -i-V-.-  T^.  L-i*ciz:inoii  says, 
••  I:  t  ^-irrj  :^  z-^'.  :-  -r:-::  ;:  i  tHI.  t.t  zl*!^:  -eiini-e  rhe  attest- 

-  -lu:  T^.:- . -??-"?.     •>-  :i-.  7r-'f..'T  :»:.a«::z  :"::-:  re  irv  z^:y  subscribed 

-  'K-.Ti.T-s?-.'?.  If  rl-r-?-.  7i-.r?.:'T  -^-.Tf  iTii.  :l'r  li-ar  wo'^ld  presume 
■■ ':.-  T-.H  ::  '".r:  i-Iv  -x:  :■.:.-•!.  I:  :"2.-:v  -srer^  urterlT  ror^crful  of 
•-  ill  :"ir:  :i  ":•.  :!-:-.  Tr.vizijrl:"     I'^i**^  -x-:--^'. :  >   :*-r  sicne.      If  the 

-  •«--:-r>v:'?  Tr::-;>T  :.:  r-=:.::.':^r  :!::  Triz-ki  rl:i:.  jnd  Kate  that  the 

-  ^!11  "S"!*  :::•«:  'i-uj  -^x-.-  iTff-.:.  :'m:  tit  TT-i'.iT.r  'iid  not  make  or 
"  i.fr.vTB-lT^iz-r  Li*  *L-zirir»:  iz.  :!ir:ir  ;:lr.:  rrf-sczje.  or  so  forth— 

-  XZ.1  riif  -■:;iii:->:  riv-;.!. -:t  V^  l::  r\ru::rv:  '"^v  pr»:<:f  of  circum- 
••  "s:iz>:-?  *ii-r^:i^  Tf-i:  :hT  w:':i:r>s-5  ir^  :::■:  :.:•  >r  .-r^.Tiited.  or  that, 
"  f:'::n  th-r  n:;*  izd  .ir-.-JzirMz.  ^^  wLi.h  :ii-T  sTJ.:r,  their  recoUec- 

-  r!  :r-  fi:!*  :h-:  =..  "L-  z.  i .'  rr'iiiij:  :■:  z:y  irrrrii- L.>ioiL-  tiie  will  must 

I  *  /^-.^  r .  D  :r  'r  J . '  -.v  1. .  r .  :  r.  -  'v  i .  1  ^r  i  >  t  x.-  .  . : :  •!  S?  :'.^  re  the  pass  - 
ir.^  ;•:  tz.0  A:t  1  ^  ::..;.  ■2'-.  :•»:=  :*  :!:-:  >  :S?-.r:ri-^  w-^mrscsos  were 
i-:j.-i.  md  :z.vir  hiz.d^!rrl:;:u  wis  :^rov..d:  :!:-  :iiird  w::a.oss-  named 
Plilli^*-  hid  sL'::--d  by  r^Ar'x.  .i::d  v.'0-:*d  n.-*:  >?  :doa:itioJ.  A 
*~1  :r.  - s*  :•  f  : h  it  n  aniv  w as  :^r  h.: -.;  -t:  d .  w  h  >  w  i ■>  *•::•?  :»<<:  d  ro  h  a ve  at 
Zn^.'.^d  zL-z  will,  b-;:  he  wi<  iu  -.  x*^^n:■::  old  a^k.  i^d  had  i:o  memory 
j-  rh-r  <''ih''i':z  :  rb.t.e  wj>.  th'jr^for:.  r:.>  dirt'v.t  '. vld-.n^.v  of  his  at- 
:^-?-:adj-.  Is  wa<  let:  :o  tlit  jury  :•>  ir.tlr  fr.^ci  this,  and  other 
ir  .■i:r.?r:a::-:t-s.  that  rht  wi.l  h.id  'x^-n  :^r','!>.rlT  attested,  and  thev 
:>j'iL.d  a^jsr-.-^rtlin^Lv. — and  the  verdii^-t  was  >ii>:aiiied. 

Xo  su.h  •iii:u.l:y  e3dst>  iu  tho  prt'<<.ut  v.-ase,  a5  was  si^:^:ested 
in  Bi'-^'uiK  r.  Sn -iri'if  'l*he  w;riitseie>,  Durf^"  and  McGouldrlck, 
wtre  neither  forgetful  of  the  tra:i>a^.*tion.  aor  did  they  disprove 
the  du•:^  exe^.-ation  ot  the  will.  Ou  the  oou trary,  they  distinctly 
proved  the  d'le  execution  ot  a  will  by  the  testator  in  their  presence, 
and  of  onlr  one  will :  that  thev  si^rued  it  bv  their  marks  as  wit- 
nesses :  and  that  Ritchey  also  signed  it  as  a  witness  or  profeised  to 

*L  &  I  Pf.  1  DiT.  TO.  «  1  IT.  BW 
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do  »o, — and  that  that  was  the  only  occasion  when  they  executed         ^^74. 
Miy  paper  in  the  presence  of  Ritchey.     The  only  point  in  which         In  re 
they  failed,  was  the  identification  of  this  particular  will,  as  the  one      ^«*  w 
^ey  attested,  though  there  was  ample  evidence  from  which  that     Ha»lo» 
^t  might  have  been  presumed.     See  Burgoync  v.  Showier  (suprn), 
&  ihe  Goudi  of  Leach^  Hitch  v.  Wells}     Why  then,  may  not  this 
**ctbe  supplied  by  extrinsic  evidence,  in  the  same  way  that  cvi- 
**©Hce  may  be  given  of  the  due  execution  of  a  will,  where  the  wit- 
'^es^ses  have  entirely  forgotten  the  transaction?     We   think  such 
®W.dence  is  clearly  admissable.     The  difficulty  generally,  in  cases 
^^   this  kind,  is  to  prove  the  identity  of  the  witnesses.     See  Doe 
*-      J)avie$  {sujyrn).  Doe  v.  Cftperfon,* — ^but  here  the  identity  of  the 
''^  loesses  is  unquestioned,  and  if  the  extrinsic  e^Hdence  is  admis- 
■"t^^le  to  identify  the  paper  which  the  witnesses  signed,  every  re- 
S^-^irite  of  the  statute  has  been  complied  with.     The  evidence  of 
"'^  tchey  on  this  point  is  clear  beyond  all  doubt.     Indeed,  it  was 
^^^  t  contended  that  if  such  evidence  could  be  given,  there  was  any 
^^  fidency  on  that  point ;  and,  as  we  have  no  doubt  about  the  right 
^      sidmit  such  evidence,  the  appeal  must  bo  dismissed  with  costs. 


Doe  dem  COGSWELL  v.  SMITH.  1874 

Fib.  6. 

^^*^'^^empi  of  Court — Attachment — Eiectmnit  —Rr^ninj  hy  (hfendant  after 

return  of  writ  of  j^oMenHion, 

Pebrcary  6th. 1874. 

J^^^  posMtsion  of  premises  recoyered  in  ejectiuont  has  been  deliFered  to  the  owner 
^^^  tne  Sheriff,  and  the  writ  of  poMesision  returned,  the  Court  will  not  grant  an 
^^*tachment  if  the  defendant  retake  the  possession. 

"IXhis  was  an  application  for  an  attachment  against  the  defendant 

*<>»•    re-entry  on  the  premises  after  being  put  out  by  the  Sheriff 

'^^^  ^er  a  writ  of  possession.     The  defendant  was  put  out  and  pos- 

•^■^•aion  given  to  the  lessor  of  the  plaintiff  on  the  7th  of  April,  the 

t  being  returnable  on  the  day  following,  the  8th.     The  defend- 

remained  off  until  the  9th  of  the  same  month,  when  he  re-en- 

^^^«l.     An  affidavit  was  produced  on  the  part  of  the  defendant 

ing  these  facts,  and  showing  that  the  defendant  re-entered  under 

MS  Jar.  881.  »  9  C.  A  P.  114. 

'IOBmt.84. 
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'Q74.        a  claim  of  title  acquired  subsequent  to  the  trial,  and  not  with  any 

Doe  dem      intention  of  showing  contempt  for  the  process  of  the  Court. 

CooswiLL         Oct.  28.     D.  L.  Hanmcrton  f»hewed  cause.     There  could  not  be 

Smith         *  contempt  of  the  process  of  the  Court  after  the  party  had  goi  into 

possession  and  the  writ   been  returned.     The   defendant    might 

have  been  guilty  of  contempt  if  he  had  gone  in  before  the  writ 

was    returned,  but,  after  that,  he  could  re-enter  the  same  as  a 

stranger.      See    Adams  v.   HngJies}      Ad.  Ej.,  346.     Bac,  Abr* 

Attachment,     Doe  d.  Pate  v,  Roe,^  Weeks  v,  Wkit^ly} 

Geo.  Bots/ord  for  the  lessor  of  the  plaintiff.  The  effect  of  the 
defendant  going  in  again  was  to  destroy  the  effect  of  the  writ,  and 
it  was  treating  the  process  of  the  Court  with  contempt. 

(Allen,  J.  The  question  is,  whether  the  time  is  sufficiently 
long  to  show  that  the  defendant  bona  Jid^  gave  up  possession  to 
the  Sheriff.) 

The  affidavits  showing  the  intention  with  which  the  party  re-en- 
tered, could  only  be  of  importance  in  determining  what  punishment 

the  Court  would  impose. 

Cur.  Ado,  VuU. 

The  judgment  of  the  Court  was  delivered  by 
Ritchie,  C.  J.  This  application  must  be  refused.  Wilson  v. 
Chartore^  is  conclusive  on  the  point.  It  decides  that,  after  pos- 
session of  premises  recovered  in  ejectment  has  been  delivered  to 
the  owner  by  the  Sheriff  and  the  writ  of  possession  returned,  the 
power  of  the  Court  in  the  suit  is  at  an  end,  and,  if  the  defendant 
retake  the  possession  afterwards,  the  Court  will  not  summarily  in- 
terfere.    Principle  and  authority  are  against  the  application. 

RuU  di$ekaryed. 


jg^^  ExparU  SIMPSON. 

^^'  ^'        Probate  Court — Appeal — License   to   sell  real  estate — Judgment  Offainsi 

executor  obtaiiied  by  fraud — Estoppel. 

February  6th,  1874^ 

T.  8.,  executor  of  the  estate  of  A«  S  ,  gave  a  confession  of  judgment  in  a  suit  hroii|^t 
a^inst  him  hy  the  TruateeA  of  himself  as  an  absconding  debtor.  On  an  applies- 
tion  being  then  m<ide  by  him  to  a  Judge  of  Probates  for  a  license  to  sell  the  m** 


UB.&B  2i.  >  3D.  PC.  686. 
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ita^«,  tke  latter  decided  that  the  judgment  was  obtnined  by  fraud,  and  refused  to  1874 

rant  a  licenae,—  

d,  That  the  judgment  was  not  eoncluHiye,  and,  fraud  being  shown,  the  Judge        Ex  parte 

Tightly  decided  to  refuse  the  applicaMon.  S I  MP  80  if . 

'W'  fcaen  it  is  sought  to  fix  the  estate  of  a  deceased  person  with  a  liability,  upon  the  un- 

«sorroborated  evidence  of  an  interested  witness,  the  evidence  ought  to  be  very  clear 

^iid  free  from  suspicion. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  Probates 

for    Westmorland  County  refusing  a  license  to  sell  real  estate  of 

^  i:&thony  Simpson,  deceased,  for  deficiency  of  personal  property. 

The  evidence  taken  before  the  Probate  Judge  disclosed  the  folio w- 

VOL^  facts.     In  1868,  during  the  te^^tator's  lifetime,  a  writ  of  fieri 

fat^dai  was  issued  against  Thomas  Simpson,  his  son  ( the  appellant). 

A.l>out  the  1st  August  the  latter  absconded,  and  on  the  4th  Au- 

gtxst  an  absconding  debtor's  warrant  was  issued  against  him.     On 

tli.e   10th  August  a  second  warrant  was  obtained  from  the  Judge  of 

tb.^  Saint  John  County  Court.     Tinder  the  warrants  and  execution 

a     ^vessel  belonging  to  the  appellant  was  seized  and  sold  by  virtue 

ot      the  latter.     Subsequent  to  this,  Thomns  Simpson  gave*  to  his 

f*t:Her  (the  testator)  a  bill  of  sale  of  the  same  vessel  for,  as  he  al- 

l^Sed,  the  sum  of  £1,800. 

£y  his  last    will  the  testator    appointed  Thomas  Simpson  his 
cx^ecutor.      The  trustees  of  the  latter  brought  an  action  against 
l^^m,  as  executor,  to  recover  this  amoun^,  and  a  confession  of  judg- 
Vient  was  given,  which  was  the  debt,  upon  which  the  application 
^r  a  license  was  based.     The  judgment  was  attacked  in  the  Pro- 
^te  Court  on  the  ground  of  fraud  on  the  part  of  the  executor,  and 
Elusion  between  him  and  the  trustees.     The  learned  Judge  de- 
cided against  the  validity  of  the  judgment  and  refused  the  license. 
Oct  S2.       iV.  J.  Gilbert  supported  the  appeal  on  the  grounds, 
Pir;st,   That  the  judgment  obtained  by  the  Trustees  against    the 
^^ecutors,  was  conclusive    as    to    the    indebtedness    of   Anthony 
^*»»ipson'8  estate,  and.  Secondly,  That,  if  the  judgment  could  be 
®^^uired  into,  there  was  no  evidence  to  impugn  its  validity,  or 
^     disprove   the  indebtedness   of  Anthony  Simpson  to    Thomas. 
^^^^    Cunliffe  V.  Morehmue^    Doe  d.  Elslon  v.   Thompson ^^   Pkard 
^-    Srown* 

Z).  Xr.  HaningUmt  contra.     A  judgment    may  always    be  im- 
T^^ed   by  third   parties   on  the  ground  of  fraud.      Duchess  of 

>2Kerr311  *  6  T.  E.  660 

i 
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^^74         Kingston's  case^.     See  the  cases  cited  in  Reg.   v.  Sjia  rrmp^^ 
Ex  parte  The  sale  was  a  fraud  and  the  evidence  clearly  justified  the  Judge 

SiMPsoir.   in  refusing  the  licence. 

Cur.  Adv.  Full, 
The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  As  to  the  first  point  taken  by  the  appellant, 
there  is  no  doubt  that  the  appellant  could  not  set  up  that  the 
judgment  was  obtained  by  fraud  ;  though  a  stranger  could  do  so. 
1  Chit.  PL,  486,  McKay  v.  Cracker,  «  Shidden  v.  PrUiick.  *  Thus, 
where  in  an  action  against  an  executor,  he  pleads  a  judgment  re- 
covered, and  no  assets  uflra,  the  plaintiff  may  reply  that  the  judg- 
ment was  obtained  bv  fraud  and  covin  between  the  executor  and 
creditor.  Wm.  Exors  1540,  2  Saund.  50,  note  (3.)  The  form 
of  such  replication  will  be  found  in  3  Chit.  PL  1088.  This  dis- 
poses  of  the  first  objection.  Then,  as  to  the  other  ground,  the  in- 
debtedness of  Anthony  Simpson.  This  rests  upon  the  unsupported 
evidence  of  the  appellant,  except  as  to  the  mere  fact  of  giving  the 
bill  of  sale  of  the  vessel.  When  it  is  sought  to  fix  the  estate  of  a 
deceased  person  with  a  liability,  upon  the  uncorroborated  evidence 
of  an  interested  witness,  his  evidence  ought  to  be  very  clear  and 
free  from  suspicion,  which  the  evidence  of  the  appellant  ia  this 
case  certainly  was  not.  In  Rogers  v.  PorveWy  V.  Ch.  Jamks  said 
that  he  was  not  prone  to  act  on  conversations  with  a  deceased  per- 
son ;  and  that  he  never  would  give  a  person  anything  on  his  own 
uncorroborated  statement  against  another,  after  that  other's  death, 
and  in  Morley  v.  Finney,  ®  where  a  claim  was  made  against  the  es- 
tate of  a  deceased  person,  the  same  learned  Judge  said — "  The 
"  new  law  enabling  persons  to  give  evidence  in  their  own  favor, 
'*  does  not  relieve  the  Court  from  the  duty  of  distinguishing  be- 
"  tween  admissible  evidence  and  satisfactory  proof.  I  have  more 
"  than  once  before  stated  that  mankind  would  not  be  safe  if  the 
"  Court  were  to  act  on  uncorroborated  evidence  of  transactions  with 
"  a  deceased  person  ;  the  temptation  to  lie  is  so  strong,  and  the 
"facility  with  which  a  lie  may  be  concocted  is  so  great." 
At  the  time  the  appellant  gave  the  bill  of  sale  to  his 
father,   on   the   4th   August,    1868,   he   had   no   interest   what- 

1  Sm.  L.  C.  660,  661.  «!  Mitog.  H.  L.  Gas.  686.^ 

«  1  Han.  116.  M8  W.  R.  282 ;  38  L.  J..  Ch.  648. 

»  HiL  T.,  1861.  •  18  W.  R  48a 
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ever  in    the    vessel — his   interest   having    been    previously    di-        ^^74. 

Tested,  either  by  the  absconding  debtor's  warrant,  or  by  the  Sher-      Exparu 

iff's  sale  under  Wood's  execution.     It  does  not  clearly  appear  in    Sim  Ft  oh. 

the  evidence  whether  the  sale  of  the  vessel  under  the  execution 

was  before  or  after  the  date  of  the  bill  of  sale.     It  is  stated  to 

have  been  in  August ;  but  both  the  appellant  and  Anthony  Simpson 

knew  before  the  bill  of  sale  w<is  given  that  the  Sheriff  had  levied 

oa  the  vessel ;  and,  as  the  execution  was  delivered  to  the  Sheriff 

ia  Afay  previously,  Anthony  Simpson  could  only  have  taken  subject 

to  tlie  execution, — admitting  the  bill  of  sale  to  have  been  bonajide 

aad  putting  the  absconding  debtor's  warrant  altogether  out  of  con- 

^deration.     But  there  is  nothing  to  show  that  Anthony  Simpson 

ever  paid  a  shilling  as  the  consideration  for  the  bill  of  sale — in 

fcct  the  evidence  of  the  appellant  shows  the  contrary.      He  says  : 

"I    sold  the  ship  to  my  father  for  £1,8('0,  being  embarrassed  by 

"«i^t8  from  England.     This  was  verbally  the  price  agreed  on; 

"^nd  in  consideration  thereof,  he  was  to  pay  my  debts  out  of  this. 

"  I    say  that  my  father  agreed  to  buy  the  ship  — this  was  in  June, 

"  1868.     I  left  in  July.     *     *     *     1  was  to  go  to  St.  John  and 

"^^ke  out  the  register  and  transfer  the  vessel  to  him,  but  instead 

"of  returning  to  Shediac,  I  went  to  the  States,  and  wrote  for  my 

"  fa^ther  to  come  to  Portland  and  get  the  register,  which  he  did. 

"  'X^'he  reason  I  did  not  return,  was  that  1  was  afraid  my  creditors 

"  '^ould  come  down  on  me.     My  father  told  me  when  he  came  on 

"  tViat  Wood  had  seized  the  vessel  under  a  judgment.     My  father 

"took  the  Register: — he  said  that  he  was  informed  by  some  law- 

"  yer  that  the  seizure  was  illegal,  that  he  would  take  the  bill  of 

'*  sale,  and  go  on  home  and  sell  the  vessel,  and  pay  Wood  and 

"  others."  * 

A^dmitting  this  to  be  all  true,  the  arrangement  was  never  carried 
out«       Anthony  Simpson  never  got  the  vessel,  because  she  was 
•old  by  the  Sheriff  under  Wood's  execution,  nor  did  he  ever  pay  the 
debts  of  Thomas — the  payment  of  which  was  to  b  j  the  considera- 
tion for  the  bill  of  sale.     The  consideration,  therefore,  for  the  bill 
of  Bale  entirely  failed,  and,  so  far  as  related  to  that  transaction, 
there  never  was  a  purchase  of  the  vessel  by  Anthony  from  Thomajs, 
nor  a  debt  of  £1,800  due  by  the  former  to  the  latter.     What, 
tben,  becomeB  of  the  judgment  which  was  grounded  on  this  alleged 
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^^4  debt  ?  According  to  the  evidence  of  Mrs.  Fillmore,  one  of  tl 
Ex  parte  heiresses  and  devisees  of  Anthony  Simpson,  the  appiellant  state 
SiMPsoir,  to  her  in  April,  1871,  that  he  intended  to  divide  between  $50 
and  $600  among  the  heirs,  out  of  a  payment  of  the  purchn 
money  of  some  property  belonging  to  his  father's  estate  which  1 
had  sold ;  that  he  said  there  were  only  a  few  debts  unpaid,  ar 
and  said  nothing  about  any  debts  due  to  himself.  This,  if  tru 
would  be  entirely  irreconcilable  with  his  subsequent  applicati< 
to  the  Probate  Court,  to  sell  the  real  estate  for  the  payment 
a  debt  of  upwards  of  £500. 

Then  again,  there  is  no  evidence  to  explain  how  the  judgme 
was  obtained,  or  when  the  Trustees  first  knew  of  the  alleged  de 
from  Anthony  Simpson,  which  (if  it  had  any  existence)  accru 
more  than  three  years  before  the  judgment  was  obtained.  Mi 
Fillmore's  evidence,  that  the  appellant  threatened  that  if  she  ai 
her  mother  and  sisters  did  not  convey  to  him  their  rights  in  i 
Abonshagjiu  property,  he  would  get  the  Trustees  to  sell  the  esta* 
— that  is,  to  sue  him  as  the  executor  of  his  father — and  that 
would  confess  a  judgment,  is  altogether  uncontradicted.  In  t 
absence  of  any  explanation  by  the  Trustees,  these  circumstanc 
would  cast  some  suspicion  on  the  judgment,  and,  taken  in  conn< 
tion  with  the  appellant's  own  evidence  about  the  bill  of  sale,  wei 
we  think,  quite  sufficient  to  warrant  the  Judge  in  determining  th 
the  judgment  was  fraudulent. 

The  Judge  of  Probates  having  had  these  witnesses  before  hii 

hiid  a  better  opportunity  of  judging  of  their  credibility  than  ^ 

can  possibly  have.     There  being  a  conflict  of  evidence,  and  tl 

Judge  having  decided  upon  it,  it  ought  to  be  a  very  clear  case 

justify  this  court  in  reversing  his  decision  on  that  ground.     Bu 

taking  the  evidence  of  the  appellant  himself,  we   think  he  mai 

out  no  case  for  a  license.    He  appears  to  stand  in  the  rather  anoi 

alous  position  of  debtor  and  creditor,  and  to  have  caused  the  su 

to  be  brought  against  himself,  in  which  the  judgment  was  obtaiae^ 

As  the  Judge  of  Probates  on  an  application  to  sell  real  estate, 

*  authorised  to  determine  the  validity  or  legality  of  any  claim  agair 

the  estate  of  the  deceased,  we  think  he  was  justified  in  decidi) 

that  there  was  no  foundation  for  this  judgment — no  debt  dae 

the  appellant  from  the  testator,  and,  consequently,  that  he  « 
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nght  in  refusing  the  license      We  thinks    therefore,  the  appeal         ^^^ 
•hoiild  be  dismissed  with  cobts.  Ex  parte 

SlMPSOX. 


Rv  parte  SMITH.  1874 

Fib.  6. 

^tx^eation  in  the  City  of  Fredericton, —  Whether  a  Clerk  comes  within  the " 

meaning  of  one  *-^carrying  on  business,^ 


Eebruary  6th,  1874. 

A  clerk  in  the  PrOTincial  Secretary's  ofBce  in  Fredericton,  who  resides  outside  the 
^tj,  is  not  a  "person  carrying  on  business"  within  the  meaning  of  26  Vic,  c.  35, 
$  20, 10  ae  to  make  him  an  inhabitant  of  the  city  for  the  purpose  of  taxation. 


This  was  an  application  for  a  certioraH  to  remove  an  assessment 
macLe  by  the  assessors  in  the  City  of  Fredericton  on  the  applicant, 
wHo  with  his  family  resided  in  the  Parish  of  St.  Mary's,  York 
Co.,  where  he  had  a  dwelling  house  and  property  and  in  which 
parish!  he  was  duly  assessed  as  a  resident  inhabitant.     He  was  a 
derk  in  the  Provincial  Secretary's  Office,  and,  as  such,  was  a  regu- 
lar daily  attendant  at  the  Secretary's  Office  in  Fredericton,  where  he 
performed  the  duties  appertaining  to  his  office  of  clerk,  crossing 
over  to  Fredericton  in  the  morning  and  returning  to  his  home  in 
the  Parish  of  St   Mary's  in  the  evening.     He  was  assessed,  as  an 
inhabitant  of  the  City  of  Fredericton,  on  his  income  derivable  from 
his  office  of  clerk  in  the  Provincial  Secretary's  Office.     A  rule  nisi 
was  obtained  on  the  groimd  that  Smith  was  not  an  inhabitant  of 
the  city,  and,  therefore,  not  liable  to  assessment. 

Oct  27.  Beckwilh  shewed  cause,  and  contended  that  Smi*  h  must 
l>e  deemed  an  inhabitant  of  Fredericton  under  sec.  20  of  the  Act 
MVic,  c.  85,  as  he  carried  on  business  in  the  city. 

£.  L.  Wetmore  in  support  of  the  rule.  A  person  cannot  be  said 
to  be "  carrying  on  business  "  unless  he  is  doing  it  for  himself. 
A  man  engaged  as  clerk  in  a  store  or  an  office  is  not  "carrying  on 
ouriness"  and  does  not  come  within  the  Act. 

Cur,  Adv.  Vult. 

The  judgment  of  the  Court  was  delivered  by 

BrrcHiB,  C.  J.  The  applicant  complains  of  having  been  as- 
"^•^das  an  inhabitant  of  Fredericton  on  his  income  derivable 
™tthi»  office  of  clerk  in  the  Provincial  Secretary's  Office,  under 
'^on  5  of  26  Vic.,  cap.  35,  which  makes  liable  to  assessment 
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Smith 


^^4.        the  income  of  the  inhabitants  of  the  city  derived  from  any  tnde,  ^ 
Ex  parte      profession  or  calling  within  the  Province. 

An  "  inhabitant,"  in  its  ordinary  phraseology  means  a  dweller, 
or  one  who  dwells  or  resides  permanently  in  a  place,  or  who  has 
a  fixed  residence,  as  distinguished  from  an  occasional  lodger  or 
visitor.  No  man  can  be  said  to  be  an  inhabitant  of  a  place  he  does  not 
inhabit,  that  is,  that  he  does  not  live,  or  dwell  in,  or  occupy  as  a 
place  of  settled  residence,  unless,  indeed,  a  statutory  signification  is 
given  to  the  term  when  used  in  a  particular  connection  different 
from  its  grammatical  import,  or  its  usual  meaning  in  common  par- 
lance. Apart  from  such  a  stautory  provision,  the  legal  significa- 
tion of  the  term,  as  given  by  Wharton,  would  be  a  dweller  or  house- 
holder in  any  place.  But  in  this  case  it  is  contended  there  is  such 
an  enactment.  The  J^Oth  section  of  the  26  Vic.  cap.  35,  declares 
that  "  for  the  purposes  of  this  Act  every  person  carrying  on  busi- 
ness in  the  City  shall  be  deemed  an  inhabitant  thereof."  The 
question,  then,  simply  resolves  itself  into  this  :  "  Is  a  clerk  in  the 
"  Secretary's  office  a  person  carrying  on  business  in  the  City  of 
"  Fredericton  undcT  the  section  just  quoted  so  as  to  be  deemed  an 
"  inhabitant  ? "  Because,  unless  he  is,  it  will  not  be  ncces.^ary  to 
discuss  whether  the  situation  of  clerk  in  the  Secretarv's  office  is  a 
trade,  profession  or  calling  within  the  Province,  under  the  5th 
section  of  the  Act,  a  proposition  likewise  necessary  to  be  establish- 
ed before  the  income  derivable  therefrom  could  be  assessed. 

If  a  public  department,  such  as  that  of  the  Secretary  of  the 
Province  can  be  considered  **  carmhior  on  business  "  within  the 
legitimate  meaning  of  that  expression  in  the  act  (which  we  more 
than  doubt,  and  which  the  case  of  HtitJtewny  i\  Cummings} 
seems  to  repudiate,)  surely  the  business  of  that  department 
is  not  "  carried  on  "  by  the  clerks  any  more  than  by  the  messen- 
gers. All  the  employees  in  the  department  do  as  they  are  directed 
by  the  head — the  Secretary.  He  it  is  who  "carries  on  "  (if  that 
is  a  correct  expression),  who  manages,  directs,  and  is  responsible 
for,  the  business  of  the  department,  and  the  manner  in  which  it  is 
transacted,  and  to  whom  the  employees  are  all  subordinate.  So, 
with  respect  to  private  concerns  of  a  mercantile  or  manulai:turiiig 
character,  can  it  be  said  that  each  and  every  of  the  clerks^ 

>Trin.T.,1864. 
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^rawits  or  laborers  carry  on  the  business  of  any  mercantile  or  manu         ^^^- 
facturing  establishment  in  which  they  are  employed  ?     Surely,  the      Expartt 
proprietors,  the  employers,  carry  on  the  business  of  the  establish- 
n^ents  which    belong   to    themselves.      The   business    is   trans- 
*ct<2d,   the  work  is  done,  at  their  instigation,  by  their  capital,  for 
^heir  benefit,  and  at  their  risk  —  it  is  true,  necessarily,  by  the  in- 
strumentality of  employees,  or  by  machinery  supplied  by  them. 
So,  in  a  shipping  business,  do  not  the  owners  of  the  ships  carry 
on  the  business,  not  the  lumpers  who  load,  or  sailors  who  navigate 
them,  though,  without  their  services,  the  business  could  not  be 
c«irried   on  ?     This  view  will   be  strongly  confirmed  by  reading 
section  20  in  connection  with,  and  by  the  light  of,  section  24,  which 
shows  that  the  term  "  carrying  on  business  in  the  City  "  refers  to 
tl^e  Principal,  who  owns  the  business,  and  who  is  entitled  to,  and 
receives,  the  proceeds  and  profits  thereof.     Section   24   provides 
that  ihe  Agent  or  Manager  of  any  Ji>int  Stock  Company  or  Cor- 
poration established  abroad  or   out  of  the  limits  of  the  City,  who 
shall  carry  on  business  for  such  Company  or  Corporation  in  the 
City,  shall  be  rated  and  assessed,  in  like  manner  as  any  inhabitant, 
iipon  the  income  received  by  him  as  such  agent  or  manager.     If 
•action  20  referred  to,  and  was  intended  to  embrace,  the  mere  opera- 
tion of  doing  work  in  the  business,  and  all  persons  participating  in 
wch  operation  were  included,  then  there  would  be  no  necessity  for 
•WAion  24,  declaring  that  the  Assent  or  Manager,  who  shall  carry 
on  business  for  a  Company  or  Corporation,  shall  be  rated  upon 
the  income  received  by  him  as  such  Agent;  or,  if  section  20  would 
c^ver  the  case  of  a  clerk  and  make  him  taxable  as  an  inhabitant, 
^fortiori  it  would  such  an  Agent  or  Manager  actually  carrying  on 
the  business,  though  for  others.    In  considering  this  case,  must  we 
not  recognize  as  a  good  rule  of  constr action,  (though  in  this  case 
*t«  application  is  not  apparently  necessary)  that,  in  imposing  a  charge 
^  the  subject,  it  ought  to  be  done  in  clear  and  unambiguous  lan- 
Piage?  and,  therefore,  some  weight  is  due  to  the  argument,  that,  as 
tM«  statute  imposes  a  rate,  it  should  be  strictly  interpreted.      We 
■tinnk,  in  view  of  considerations  such  as  these,  it  cannot  be  said 
that  Smith  was  carrying  on  any  business  in  the  City  of  Fredericton 
^^  would  justify  his  being  treated  as  an  inhabitant  for  the  pur- 
poies  of  taxation. 

4  Rule  absolute  for  certiorari  to  remove  the  rate. 
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1874  PAUIER  V.  DINSMORE. 

F,h,  10. 

Practice — AffuJavit  to  hold  to  hail — ncct'ssity  of  filing — Entry  of  causer  — 

Order  tofiU  nunc  pro  tunc. 

Fkbbuart  10,  1874  . 

A  Judge*8  order  wa8  obtaiDed  od  July  13.  1865,  to  hold  defendant  to  bcul,  on  whldb 
ca/'ti'<  issued  re  umable  in  Mich.  Term  following;,  but  which  was  not  senred.    Sal 
quently  "tma  and  pluris  r>puis,i^  issued,  but  the  defendant  was  not  arrested. 

The  affidavit  on  which  the  order  for  bail  wtk-*  ma*!  ^  was  not  filed  and  i^ould  not  be  firao4 
No  entry  was  made  of  the  cause  until  Ju  y  19,  1872,  when  an  entry  docket  and  tb^^^ 
writs  were  filed,  as  of  Mich.  Term,  1865  under  a  Judge's  order.  Athird  plnri^-^ 
"ni(i<  w  IS  issued  on  July  12«  1872.  on  which  defendant  was  arrested  and  fci^ve  b*itf 
An  application  being  made  to  rescind  the  latter  order,  and  also  to  enter  an  ezoneretar^ 
on  the  bail  piece  and  disch  irge  the  d  fendant  out  of  custody   - 

Held,  1 .  That  process  having  issued  within  a  year  after  the  swearing  of  the  affidaTit, 
arrest  being  made  on  a  writ  which  was  a  continuance  of  the  first,  was  eOoJ,  though 
it  took  place  several  years  after. 

2  That,  though  the  first  writ  should  have  been  retum«*d  and  the  cause  entered  in  Mioh. 
Term  18G5,  the  Judge  h>id  i^ower  to  order  the  cause  to  be  entered  nunr  pro  tunmd 
the  ( 'ourt  i  efused  to  set  it  aside. 

3.  That  the  affidavit  to  hold  to  bail  should  be  filed  wiihm  the  time  limited  fi>r 
entering  the  cause,  and  unless  it  is  found  on  file  at  the  expiration  of  that  period,  the 
defendant  is  entitled  to  be  discharged  on  filing  common  bail,  unless,  indeea,  the  n^ 
lect  to  file  it  is  most  satisfactorily  accounted  for. 

4  That  in  an  app'ieation  to  set  aside  proceedings  for  irregularity,  it  is  not  neoeaaarj 
to  state  that  the  bail  are  not  indemnified 

This  was  an  application  to  set  aside  two  orders  made  by  Mr. 
Justice  Fisher,  dated  respectively,  the  llth  and  17th  July,  1872 
— the  first  to  confirm  an  order  made  by  Chief  Justice  Carter  on  the 
13th  July,  1865,  to  hold  the  defendant  to  bail,  the  second,  to  file 
the  entry  docket  and  writs  of  capias  issued  in  the  cause,  as  of 
Mich.  Term,  1865,  and  to  issue  a  third  plurics  against  the  defend- 
ant. The  application  also  sought  to  enter  an  exoncretur  on  the 
bail  piece,  and  to  discharge  the  defendant  out  of  custody. 

I.  appeared  that  Chief  Justice  Carter  made  an  order  to  hold  the 
defendant  to  bail  on  the  13th  July,  1865,  that  a  capias  issued  the 
next  day,  returnable  in  Michaelmas  Term  following,  but  was  not 
served, — alifis  and  planes  capiases  subsequently  issued,  but  the  de- 
fendant was  not  arrested.  The  affidavit  on  which  the  order  for 
bail  was  made,  was  not  filed  and  could  not  be  found,  the  plaintiff's 
attorney  accounting  for  its  loss  by  an  affidavit  in  which  he  stated  that 
it  was  laid  before  the  Chief  Justice  when  the  the  order  was  ob- 
tained, since  which  time  it  had  not  been  heard  of;  and  no  entry 
was  made  of  the  cause  until  the  19th  July,  1872,  when  an  Entry 
Docket  and  the  writs  were  filed  as  of  Mich.  Term,  1865,  under 
Mr.  Justice  Fisher's  order.     This  order  was  made  on  an  affidavit 
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of  the  plaintifiTs  Attorney,  stating  that  he  thought  the  writ  had  1^74. 
been  filed  and  the  cause  entered  in  time,  and  that  it  was  through  Pai^er 
^ere  inadvertence  that  it  had  not  been  done  ;  t)iat  the  defendant 
bad  remained  abroad  for  the  purpose,  as  he  believed,  of  avoiding 
being  arrested ;  that  he  (the  defendant  i  intended  leaving  the  Pro- 
duce again  shortly,  and  great  injustice  would  be  done  the  plain- 
tiff if  he  got  away. 

A  third  pluries  capias  was  issued  on  the  12th  July,  1872,  upon 
^^liich  the  defendant  was  arrested  and  gave  bail. 

Application  was  made  to  Mr.  Justice  Fisher  to  rescind  his  or- 

J^rs,  and  the  question  was  referred  by  him  to  the  Court. 

The  grounds  on  which  the  application  was  made,  were : — 1, 
•C^  faat  no  arrest  could  be  made  after  the  expiration  of  a  year  after 
^t^  ^  swearing  of  the  affidavit,  2,  That  the  cause  should  have  been 
®*^  tared  in  Michaelmas  Term,  1865,  and  properly  continued.  3, 
T^  laat  the  cause  was  out  of  Court  if  not  entered  within  a  year  after 
^■^^  return  of  the  writ,  and  therefore  the  order  of  Mr.  Justice 
*  i^her  was  a  nullity.  4,  That  the  affidavit  on  which  the  order  for 
b^il  was  made,  not  having  been  filed,  the  bail  were  entitled  to  be 

"^charged. 

Oct  28.  D,  L,  Hanington,  for  the  plaintifi^,  shewed  cause, 
citing  2  Saund.  Rep.,  p.  1,  f//.,)  1  Tidd's  Pr.  IGl,  162.  2  Ang. 
Lim.  $S  820,821,322.     Tfnjlor  et  al  v.  Hipkins,  ^ 

JProMer^  in  support  of  the  rule.  The  rules  of  Court  require  all 
^rits  to  be  filed  and  the  causes  entered  within  thirty  days  after 
«ie  last  return  day.  Allen*s  Rules  2,  id,  29.  I  am  prepared  to 
*dtiiit  that  if  the  plaintiffs  attorney  had  filed  his  writ  properly  and 
bad  his  docket  entered,  he  might,  at  any  time  within  twenty  years, 
issue  his  alias  and  enter  the  continuances.  This  was  decided  in  a 
<^»c  before  Parker,  J.  The  affidavit  on  which  Mr.  Justice  Fisher's 
'^^'der  was  made  does  not  sufficiently  account  for  the  delay,  so  that, 
®^en  if  it  was  not  a  nullity,  as  I  contend,  it  should  be  set  aside  by 
reason  of  the  insufficiency  of  the  affidavit. 

We  have  a  right  to  see  the  affidavit  to  hold  to  bail,  and,  it  not 
b^ng  on  file,  the  defendant  is  entitled  to  discharge. 

Cur.  Adv  Vvlt, 

'  6.  B.  &  Aid.  489. 


152 


CASES  IX  THE  SUPllE^IE  COURT, 


1874 
Faxmer 


DiKSMOBB. 


The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  (After  stating  the  facts  and  the  grounds  upc 
which  the  application  was  made.)  There  is  nothing  in  the  & 
objection.  The  reason  for  the  rule  that  an  affidavit  to  hold  to  bf 
is  inoperative  after  the  expiration  of  a  year,  is  the  presumptii 
that  the  debt  has  deen  paid  during  that  time  and  the  necessity 
having  an  affidavit  of  a  subsisting  debt  at  the  time  the  prooe 
issues.  Collier  v.  Hague^  Ramsden  v.  Maugham.^  But  it  do 
not  apply  where  process  issues  within  a  year  after  the  affidavit 
sworn,  though  the  defendant  is  not  arrested  till  several  years  afte 
wards,  several  writs  founded  on  the  same  affidavit  having  bee 
successively  issued  in  the  meantime  :  Chit.  Arch.  (8th  ed.)  66 
The  writ  on  which  the  arrest  took  place  in  this  case,  was  a  co 
tinuance  of  the  first  writ,  issued  in  July,  1865. 

As  to  the  second  point,  we  think  that  the  first  writ  should  ha' 
been  returned  by  the  Sheriff  and  the  cause  entered  in  Mich.  Ten 
1865  The  Rule  of  Court  of  Easter  Term,  25lh  Geo.  3,  (Allen 
Rules,  1)  requires  Sherifi^s  to  endorse  their  returns  on  all  process 
delivered  to  them,  by  the  day  of  their  respective  returns,  and 
deliver  them  to  the  attorneys  who  issued  them,  and  another  ru 
of  the  same  Term,  requires  that  "  Every  attorney  shall  enter  t 
'^  return  and  file  the  writ  or  piocess  in  all  actions  which  have  n 
'*  been  agreed  and  in  which  they  intend  to  proceed,  and  shall  mal 
^'  a  docket  of  all  such  returns  and  rules,  and  on  the  last  day  of  tl 
"  term  deliver  the  same  to  the  Clerk  of  the  Court"  We  cann 
assent  to  the  argument  that  this  rule  only  applies  to  cases  whe: 
writs  have  been  served.  li  a  plaintiff  ^'  intends  to  proceed  "  in 
cause,  (and  particulaily  where  a  writ  is  issued  to  save  the  statu 
of  limitations,)  we  think  he  is  as  much  bound  by  the  Rule  < 
Court,  to  file  the  writ  and  return,  and  enter  the  cause,  as  he 
where  the  writ  has  been  served^  and  he  is  proceeding  in  the  su 
in  the  ordinary  way.  Without  such  return  and  entry,  where 
the  foundation  for  his  proceeding  to  save  the  operation  of  tl 
statute  ?  In  2  Sell.  Pr.  469,  it  is  said,  that  the  entry  of  the  pr 
cess  with  the  return,  must  be  made  out  and  docketed,  and  tl 
form  of  the  entry  is  given  as  follows : — 
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•*  Middlesex,  to  wit.     Entry  of  a  bill  to  save  the  statute,  be- 
'*  'fc'vreen  A.  B.,  plaintiff,  and  C.  D.,  defendant.     Returnable,  etc." 

In  1  Tidd*s  Pr.,  161,  it  is  said  that  "  where  a  writ  is  sued  out 

*  t^iG  avoid  the  statutes  of  limitations  it  should  regularly  be  entered 

*  on  a  roll  and  docketed,  with  the  SherifPs  return  thereto,  and 
'^  c^ontinuances  to  the  time  of  declaring      The  writ  should  be  en- 

on  a  roll  of  that  term  wherein  it  was  returnable,  and  in 
ling's  Bench  it  is  entered  in  hcec  verba ^  after  which,  the  roll 

*  proceeds  with  an  entry  of  the  plaintiffs  appearance,  the  SherifTs 

*  jreturn  of  mm  est,  and  continuances  of  the  processes  from  term  to 

*  ^erm  by  t'ltic  comes  nttn  misit  brrvcy  to  the  term  of  the  dccljiration. 
'  *     *     But,  in  general,  the  continuances  are  mere  matter  of  form 

*  s&nd  may  be  entered  at  any  time,  and  in  order  to  save  the  statute 
'   o:£  limitations,  it  is  sufficient  that  the  writ  be  sued  out  and  the 

*  Y-eturn  indorsed  upon  it  in  time,  it  not  beini^  necessary  that  the 

*  "^irrit  should  be  delivered  out  of  the  SheriflTs  office  as  returned.'* 

In  Attwood  V.  Burr.^  Lord    Holt    said    '*  that   in    pleading  the 

"  st:atate    of    limitations,    he   always   used   to   plead   the    return 

**  and  not  the  purchase  of  the  writ,y?>/*  //  /*  the  rctiim  tluit  gives  the 

**    Court  possession  of  the  cause;  and  if  one  was  to  continue  a  latitni 

**  for  several  years,  he  must  have   the  first  writ  returned,  upon 

**  "^rhich  return  the  continuances  are  made  down,  though  in  fact 

**  he  never  takes  out  another  writ,  hut  fhe''c  must  be  a  rcfum  of  the 

^^Jirgt,**     So  in  Broian-  f.  DaJtbington^  Lord  Holt  said  "  Here  is  a 

'*  fatal  fault,  that  the  plaintiff  does  not  show  that  the  original 

**  writ  was  ever  returned.     Now,  if  he  shews  a  writ,  and  does  not 

**  return  it,  that  will  not  avoid  the  statute  of  limitations."     The 

same  practice   is  laid   down  in    Ffnrris   v.   Woolford,^     See   also 

Taylor  v.  Ilipkins} 

These  cases  seem  to  show  that  the  essential  thing  to  save  the 
tetnte^  is,  not  merely  the  issuing  of  the  writ  within  the  time,  but 
we  having  that  writ  returned,  and  the  cause  properly  entered,  in 
*der,  as  was  said  by  Lord  Holt,  "  to  give  the  Court  possession  of 
"  the  cause,"  so  as  to  award  an  alias  or  jdm'ies,  and  as  the  founda- 
tion for  subsequent  proceedings  in  Court.  The  filing  of  the  writ 
Immediately  after  its  return  (though  strictly  regular)  may  not  be 

'  7  Vod.  &  »  6  T.  R.  ei8 
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necessary,  if  the  cause  is  properly  entered ;  but  we  can  find  n 
authority  for  saying  that  the  cause  ought  not  regularly  to  be  ei 
tered  of  the  term  in  which  the  first  process  was  returnable. 

In  8  Chit.  Gen.  Prac.  40G,  speaking  of  the  practice  in  Englao 
before  the  Act  2  Wm.  4,  c.  39,  it  is  said  "  that  the  process 
*^  save  the  statute  was  not  actually  served,  but  merely  returned  \ 
"  the  Sherifi^  non  est,  and  then  all  further  proceedings  were  si 
*•  pended  till  a  fit  opportunity,  when  an  ^lias  or  plunes,  reciting  t^ 
first  process,  was  issued,  and  such  first  process  was  not  filed  un 
it  became  necessary  to  do  so  in  support  of  a  replication  [to 
plea  of  the  statute  of  limitations]  stating  the  first,  and  continu 
"  process  thus  returned." 

Whether  we  should  have  made  the  order  to  enter  this  cat 
nunc  pro  tunc  is  not  now  the  question.  The  order  has  been  ma 
and  the  cause  entered,  and  no  possible  injustice  can  have  result 
to  the  defendant  in  consequence  of  it,  while,  on  the  other  hac 
the  plaintiff  might  suffer  great  injustice  if  she  was  prevented  ffc 
continuing  her  suit  by  the  strict  enforcement  of  a  rule  of  practi 
seldom  resorted  to,  and,  perhaps,  not  very  well  understood.  F 
these  reasons,  we  think  the  order  to  enter  the  cause  ought  not 
be  set  aside. 

If  the  order  of  Chief  Justice  Carter  to  hold  the  defendant  to  h 
was  a  valid  order,  it  did  not  require  confirmation ;  if  it  was  b 
valid,  the  order  of  Mr.  Justice  Fisher  could  not  make  it  so,  cons 
quently  that  order  can  have  no  effect  one  way  or  the  other. 

The  remaining  question  is,  as  to  the  effect  of  not  filing  the  a1 
davit  on  which  the  order  for  bail  was  made.  We  think  this 
such  an  irregularity  as  will  entitle  the  bail  to  be  relieved.  It  w 
the  duty  of  the  plaintiff^s  attorney  when  he  obtained  the  order  1 
bail,  to  take  care  of  the  affidavit,  and  have  it  filed  in  due  tine 
It  is  no  part  of  the  Judge's  duty,  either  to  keep  an  affidavit 
which  he  makes  an  order  tor  bail,  or  to  file  it  with  the  Clerk.  T 
Rule  of  Court,  (Allen's  Rules,  8)  directs  the  attorney  to  transc 
the  affidavit  to  the  Clerk's  office  "  by  the  very  first  opportun 
*^  after  issuing  the  process,"  and,  though  in  practice  this  direct] 
has  not  been  strictly  followed,  it  has  always  been  held  necesss 
that  the  affidavit  should  be  filed  within  the  time  limited  for  ent< 
ing  the  cause — ^namely,  within  thirty  days  after  the  Term  at  whi 
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the  writ  is  returnable.  See  Read  v.  McLeWm  (1  Allen,  3)  and  in 
acaM*  of  Rolley  v.  McEnchern,  cited  in  that  case,  Chipman,  C.  J. 
i"  re{).)rted  to  have  decided  that,  if  the  affidavit  is  not  found  on  file 
ill  the  expiration  of  that  period,  the  defendant  will  be  discharged 
on  filing  common  bail,  unless  the  omission  to  file  the  affidavit  is 
most  satisfactorily  accounted  for.  Now,  in  this  case,  the  neglect 
to  file  the  affidavit  is  in  no  way  accounted  for,  therefore  we  think 
the  bail  are  entitled  to  be  discharged.  It  may  probably  be  pre- 
lamed  that  the  affidavit  disclosed  a  sufficient  cause  of  action,  other- 
wise the  order  for  bail  would  not  have  been  made  ;  but  the  de- 
fendant and  his  bail  have  a  right  to  know  what  the  affi  lavit  states, 
to  enable  them  to  take  proceedings  for  relief  in  case  of  the  iiisuffi- 
ciencv  of  the  affidavit,  or  of  a  variance  between  the  cause  of  ac- 

m 

tioo  bct  out  in  the  affidavit,  and  in  the  declaration. 

We  do  not  think  there  is  anything  in  the  objection  taken,  that 
the  affidavits  on  which  this  application  was  made,  do  not  state  that 
the  bail  are  not  indemnified.  That  is  not  necessary  on  an  appli- 
cation to  set  aside  proceedings  for  irregularity.  The  order  will  be 
made  to  enter  an  exoneretur  on  the  bail  piece,  and  to  discharge 
the  defendant  out  of  custody,  on  filing  common  bail. 

Jad'pnent  (iccordinz/lif. 
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STEHUNG   V.  THE  MAYOR,  ALDERMEN,  AND  COMMONALTY 

OF  THE  CITY  OF  FllEDERICTON. 

^*9^S9fMnt  law  f»  Fredtricton, — Iticonie  derivM  from  aiiij  trade,  profession 
or  calling  within  the  Province^  hut  not  from  real  or  jiersotud 

property. —  Wluit  it  inxliules. 


FkbruXhy  10th.  1874. 


Hie 


WM  a  Grooer  doing  bunnefls  in  the  City  of  Fredericton.    The  profits  of  his 
lodiiding  the  yalne  of  his  nuuiagement  were  1}  600  per  annum,  on  which 
^^m  he  was  MBMsed  as  npoa  income: 
Bad,  Thai  tins  was  not  income  deriyable  from  personal  property  and  that  it  was  liable 
to  ■faiment  under  26  ^o.,  o  36. 


^^  was  a  special  case  stated  as  follows  : 

**  The  Flaintiflf  is  an  inhabitant  of  the  City  of  Fredericton  in 
"^  Connty  of  York,  and  has  for  upwards  of  a  year  past  kept  a 
"Grocery  establishment  in  the  said  city. 


1874 
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^^7'^'  "  In  the  year  1873  he  was  assessed  in  the  said  city  upon    j^^er- 

Stebukq      "sonal  estate  to  the  vahie  of  four  thousand  dollars^  and  inconie="     to 
i\  "  the  vahie  of  six  liundred  doUars  ; 

TBK  Mayor  of       "  That  the  said  personal  estate  consisted  of  furniture   and    t^  -*c 
Fbidxbictoh.  t(  ^^^  amount  of  his  stock  of  merchandise  M'ith  the  debts  due  him 
"  in  his  business,  less  his  indebtedness ; 

"  1'hat  the  whole  of  his  personal  estate  (except  his  Househo  J" 
"  Furniture)  is  used  and  employed  in  his  said  grocery  busine^  ^ 
"  which  is  conducted  by  himself,  and  such  management  is  wort" 
"  six  hundred  dollars  per  year  ; 

"  That  he  has  no  income  other  than  is  derived  from  his  sa  ^-d 
"  grocery  business,  and  that  the  profits  of  such  business,  includir"*-? 
"  the  value  of  his  management,  are  at  least  six  hundred  dollars  p*^' 
"  annum  ; 

**  That  the  PlaintifF  did  not  furnish  the  Board  of  Assessors  vri' 

"  any  statement  of  his  ])roperty  and  income  previous  to  assessmei 

'*  The  plaintiff  contends  that  he  is  not  assessable  for  income,  v 

"  asmuch  as  the  said  personal  estate  itself  is  assessed  against  hi: 

"  as  personal  estate,  and  therefore  that  the  assessment  against  hi 

upon  income  is  not  warranted  by  law. 

Tlie  Defendants  contend  that  the  Plaintiff  is  assessable  up< 
"  income,  under  the  facts  stated  in  the  foregoing  case. 

"  If  the  Court  are  of  opinion  that  the  Plaintiff  is  liable   to 
"  assessed  upon  Income  under  the  circumstances,   then  judgracr^^^^^^^ 
"  to  be  entered  for  the  defendants,  otherwise  for  the  plaintiff.' 

Oct.  29.     Fmsci'y  for  the  plaintiff.     To  impose  a  tax  the  wor< 

must  be  plain  and  unambiguous.     If  there  is  any  doubt  the  sui 

ject  must  have  the  benefit  of  it.      Vwar.  Sfaf.,  pp.  646,  647,  GiE-—   ' 

588,  594.     Barret  f\  Stachton  and  DarUngUm  Railway  Co}     Tl^"-— ^^ 

"  income"  which  the  Statute'-  speaks  of  applies  to  the  earnings  cr:^^* 

a   clerk    or    other   person  getting  a  salary    and    not  to   one    *—  ^ 

business,  whose  profits  arise  from  the  sale   of  his  mcrchaudi^ 

The     plaintiff's    income    arose    fiom    personal   property,    bei: 

the    profits    of    his   business,    and    it    is    not  assessable.     If 

man   has   his  capital    invested  in    vessels,  or   in  real    estate 

only  pays  taxes  on  the  property,  and  not  on  the  profits  of  it,  a^- 

yet  the  profits  may  arise  to  a   great    extent   from  the  peraoi 

services  of  the  owner. 

>2M.&G.  134  '~  or 

"  Sec.  5  of  26  Vic,  c.  85.—"  The  afiseesora  ♦  ♦  •  shall  immediately  ■■■^•-^-^to 
appraise  the  real  and  personal  estate  of  the  inhabitants  of  the  City,  and  of  non^rtni^^^^tD 
having  property  therem,  and  ^1  persons  and  bodies  corporate,  and  Companies  liable  ^g 

be  assessed,  and  the  income  of  the  said  inhabitants  derived  from  any  trade,  profesno^'- 
oalling  within  the  Province,  but  not  from  real  or  personal  property." 
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Oregory,  lor  the  defendants.  ^^74. 

T¥liere  the  income  is  derivable  from  a  man's  personal  service      Smuno 
pended  on  real  or  personal  property  he  should  be  taxed  in  pro-  **• 

rtion  to  the  effort  he  expends.  In  the  case  of  real  estate  he  is  Fbidibiotov. 
t  taxable  on  what  would  be  its  natural  and  spontaneous  out- 
DWth ;  and  in  the  case  of  personal  property  he  is  liable  to  be 
leased  on  everything  over  and  above  what  the  law  fixes  as  the 
tural  and  proper  return  from  property  or  from  money  invested. 
He  plaintiff  is  liable  under  the  head  of  "  trade  "  or  "  calling," 

of  both.  His  income  is  not  derived  from  personal  estate,  but 
suits  from  the  care  and  management  he  bestows  upon  the  busi- 
88.  A  merchant  may  owe  for  the  whole  of  his  stock-in-trade, 
d  cannot  by  law  be  assessed  on  it.  But,  by  his  ingenuity  and 
111  in  buying  and  selling  and  managing  he  may  make  a  handsome 
ing,  and  yet  he  would  go  free  under  the  plaintiff's  contention, 

(Mr.  Fraser  cites  from  Divarris  on  SuUuleSy  pp.  676,  677,  as  to 
3  grading  of  classes.) 

The  meaning  given  to  the  word  "  trade"  in  Worcester  is  "buy- 
5  and  selling,"  also  it  is  applied  to  "  mechanics  different  from 
ncnltorists." 

(EiTCHiE,  C.  J.  The  latter  is  the  sense  in  wliich  it  is  intended 
the  Statute,  in  connection  with  the  other  words,  "  profession  or 
ling."  My  opinion  is  very  strong  that  the  plaintiff  would  not 
included  under  the  first.) 

rhe  principle  of  grades  will  apply  to  ecclesiastical  persons,  col- 
ians,  etc.,  but  not  to  an  enactment  like  this,  which  is  intended 
distribute  proportionate  burdens  over  all  classes. 

Ffojer,  in  reply. 

Cur.  Adv,  Vult, 

The  Judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J,  The  Act  under  which  theplaintiff  was  assessed 
:he  S6  Vic,  cap.  35,  which  provides  that  the  assessors  shall 
ess  the  income  of  the  inhabitants  derived  from  any  trade,  pro- 
sion  or  calling  within  the  province,  but  not  from  real  or  per- 
ud  property.  Must  not  this  exception  refer  to  that  description 
inoome  which  is,  not  only  ordinarily,  but  legally,  regarded  as 
nUing  directly  from  real  or  personal  property,  as  the  rent  of 
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-__!l!L!l___«  ^^^^  estat€\  the  interest  on  money,  or  the  dividends  on  stocks  ? 

STERLiiio      Rent  is  the  certain  profit  issuing  yearly  or  periodically  out  of  lands 

. /•  and  tenements  corporeal.     So  interest  is  the  rate  per  cent.  leirally 

THE  MaTOB  of  .  .     .  o        J 

Pbidbbioton.  recognized  on  the  loan  or  use  of  money,  as  dividends  are  the  profits 
legally  recognized  and  understood  as  the  profits  or  proceeds  of  bank- 
ing or  other  joint-stock  or  incorporate  Companies.  The  land^  money 
and  stocks  in  these  cases  produce,  as  it  were,  directly,  the  income. 
But,  when  the  income  is  derivable  from  the  trade,  profession  or 
calling,  though  real  or  personal  property  may  necessarily  be  used 
in  carrying  on  the  trade,  etc,,  and  so  largely  contribute  to  the  in- 
come derivable  therefrom,  the  income  cannot  be  said  to  be  derived 
from  the  real  or  personal  property.  It  is  derived  from  the  trade, 
profession,  or  calling,  by  the  combined  mechanical  and  intellectual 
labor  of  the  person  pursuing  the  trade,  profession,  or  calling,  even 
though  such  mechanical  or  intellectual  labor  is  applied  in  combina- 
tion with,  or  directly  to,  the  real  or  personal  property,  and  so  the 
real  or  personal  property  may  contribute  to  the  production  of  the 
income,  as  would  be  the  case  in  most  trades,  such  as  cabinet 
makers,  coach  builders,  etc.  We  think  the  income  of  a  merchant 
or  grocer  derived  from  his  trade,  profession;  or  calling  is  not  in- 
come from  real  or  personal  property  intended  by  the  Legislature 
to  be  exempt.  The  former  income  are  the  profits  of  the  calling, 
dependant  on  the  personal  skill,  industry,  intelligence,  and  suc- 
cessfid  management  of  the  business ;  and  they  may  be  derived 
from  a  business  where  the  party  assessed  may  have  no  assessable 
property  at  all,  as,  if  the  goods  which  produced  the  profits  were 
purchased  on  credit,  as  is  frequently  the  case,  and  they  were  re- 
sold before  the  credit  expired,  the  goods  could  not  be  assessed. 
Not  having  been  paid  for,  the  proprietor  may  insist  on  their  price, 
his  indebtedness  being  deducted,  and  yet  they  may  have  been  sold 
at  a  large  profit,  and  the  business  be  managed  so  skilfully  as  to 
produce  a  large  income.  So,  if  the  income  could  not  be  assessed 
because  of  its  having  been  derived  from  personal  property,  the 
party  carrying  on  the  business  would  escape  taxation  altogether. 
In  this  case,  how  can  we  say  the  party  was  assessed  on  income 
from  real  or  personal  property,  when  the  case  states,  in  so  many 
words,  that  the  profits  of  his  grocery  business,  inclusive  of  the 
value  of  his  management,  are  at  least  $600  per  annum,  the  amount 
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messed.     This  profit  surely  cannot  be  income  derived  from  real  or        ^^74. 

personal  estate  in  the  sense  those  terms  must  be  taken  to  have     Stbbliho 

been  used  in  the  statute.  "' 

Ju.lgmentford.fnvlants.       ^^]ZV 


llEY^'OLDS  ttal,  v.  YAUGHAN. 

Pnmissorff  noUs — St(imj*x — Who  mh  affir — 31    Vic,  c.  9,  and  33  FiV.,  -^ 

f.  14. 

February  10th,  1874. 

IW  pijee  of  a  note  is  not  a  *  sabseqneDt  '*  party,  and  cannot  render  it  Talid  by  affix- 
Bg  %  doable  datj  stamp  if  the  proper  duty  has  not  been  paid  at  the  time  of  issuing 
Ik  note  Nor  is  an  attorney  who  merely  receives  a  note  for  collection  such  a  holder 
Mis  contemplated  by  the  Act    He  uiust  have  a  beneficial  interest  in  the  note. 

"Hiis  was  an  action  on  a  promissory  note  for  $46,  drawn  in  St. 

John,  dated  2nd  December,  1872.  made  by  the  defendant  in  favor 

of  the  plaintiffs,  payable  two  months  after  date,  tried  in  the  Civil 

Court  of  the  Town  of  Portland  under  the  Act  34  Vict.  c.  11,  §  97. 

*iie  plaintiffs   were  general  agents  for  the   Phoenix  Insurance 

Company,  and  lived  in  the  United  States.     The  note  had  been 

'^ved  by  a  sub-agent  for  premium  on  a  life-insurance-policy. 

■"le  note  was  sent  to  ilr.  Wright,  an  attorney,  for  collection,  and 

"•d  on  it,  at  the  time  he  received  it,  a  stamp  for  the  proper 

^''lonnt,  but  no  writing,  initials  or  date,  upon  the  stamp,  to  indi- 

^*te  that  it  had  been  affixed  by  the  maker  of  the  note  as  required 

V  the  4th  section  of  the  Act ;  and  he  denied  that  he  had  put  any 

•^p  upon  it.     Mr.  Wright,  therefore,  affixed  a  double  duty 

**>»p,  marked  with  his  own  initials  and  the  date  of  affixing  it. 

°^n  after  this,  one  of  the  plaintiffs  came  to  the  ProWnce,  and,  as 

^^'  Wright  had  doubts  about  his  authority  to  stamp  the  note,  he 

*®^ed  another  double  duty  stamp  with  the  plaintiffs'  initials  and 

^  date  of  affixing  it.     On  the  trial,  the  validity  of  the  note  was 

i^stioned  by  reason  of  its  not  having  been  properly  stamped, 

^^*  judgment  having  been  rendered  for  the  plaintiffs,  a  rule  nisi 

T**  obtained  for  a  certioran  to  remove  the  proceedings  into  the 

^P^eme  Court,  with  a  view  to  quashing  the  same. 

^  ^t.  27.  Dr.  Barker y  Q.  C,  shewed  cause,  and  contended  that 
^*^  Act  a  Vict,  c.  14,  enabled  any  person  but  the  maker  to  pay 
^^ble  duty  and  make  the  note  valid. 


1874 
Fth,  10. 
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}V,  Pugsletj,  jr,y  in  support  of  the  rule.  Tlie  afExIng  of  the 
double  duty  stamp  by  the  payee  cannot  avail,  because  he  is  not  a 
subsequent  party ;  neither  can  that  by  Mr.  Wright,  because  he 
was  not  such  a  holder  as  is  contemplated  by  the  statute  ;  he  was 
merely  the  agent  of  the  plaintiffs,  and  could  do  no  more  than  they 
could :  besi'les,  the  plaintiffs  have  not  shewn  that  they  did  not 
know  the  note  was  not  properly  stamped,  and  have  not,  therefore, 
brought  themselves  within  the  exception  of  the  Act  33  Vict. 

Cur,  Adv.  Vxdi. 
llie  Judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  T.  The  only  question  in  this  case  is,  whether  the 
note  was  properly  stamped  according  to  the  statute  of  Canada, 
31  Vict,  c.  9. 

Section  10  of  tliis  Act  declares  that  the  stamp  or  stamps  re- 
quired to  pay  the  duty  imposed  by  this  Act,  shall,  in  the  case  of 
any  promissory  note,  draft,  or  bill  of  exchange  made  or  drawn  in 
Canada,  be  affixed  by  the  maker  or  drawer  thereof;  and  such 
maker  or  drawer  failing  to  affix  such  stamp  or  stamps  at  the  time 
of  making  or  drawing  such  note,  etc.,  or  affixing  stamps  of  insuf- 
ficient amount,  shall  incur  a  penalty  thereinafter  imposed,  and  the 
duty  payable  on  such  instrument,  or  the  duty  by  which  the  stamps 
affixed  fall  short  of  the  proper  amount,  shall  be  doubled.  Sect.  1 1 
imposes  the  penalty  for  not  affixing  the  proper  stamps  at  the  time 
of  making  a  note  etc.,  and  declares  that  "  such  instrument  shall 
"  be  invalid  and  of  no  effect  in  law  or  equity."  Sect.  12  (as  sub- 
stituted by  the  Act.  33  Vict ,  c.  14),  declares  that  "Any  subse- 
quent party  to  such  instrument,  or  person  paying  the  same,  or 
any  holder  without  becoming  a  party  thereto,  may  pay  double 
duty  by  affixing  to  such  instrument  a  stamp  or  stamps  to  the 
"  amount  thereof,  or  to  the  amount  of  double  the  sum  by  which 
"  the  stamps  affixed  fall  short  of  the  proper  duty,  and  by  writing 
"  his  signature,  or  part  thereof,  or  his  initials,  or  the  proper  date, 
on  such  stamp  or  stamps,  in  the  manner  and  for  the  purposes 
mentioned  in  the  4th  section  of  this  Act ;  and  when  upon  the 
"  trial  of  any  issue,  or  any  legal  enquiry,  the  validity  of  any  pro- 
missory note,  drafl,  or  bill  of  exchange  is  questioned  by  reasoa 
of  the  proper  duty  thereon  not  having  been  paid,  or  not  having 
been  paid  by  the  proper  party,  or  at  the  proper  time,  and  it  ap* 


n 


(( 


t< 


i< 


i< 


(€ 


f€ 


(( 


HILARY  TERM,  XXXVII  VICT. 


161 


**  pears  that  the  holder  thereof,  when  he  became  holder,  had  no 
''knowledge  that  the  proper  duty  had  not  been  paid  by  the 
"  proper  party  or  at  the  proper  time,  such  instrument  shall  never- 
"  theless  be  held  to  be  legal  and  valid,  if  it  shall  appear  that  the 
"holder  thereof  paid  double  duty  as  in  this  section  mentioned,  so 
**  loon  as  such  holder  acquired  such  knowledge,  or  if  the  holder 
"  thereof,  acquiring  such  knowledge  at  the  trial  or  inquiry,  do 
"thereapon  forthwith  pay  such  double  duty."  (The  remainder  of 
^  lection  does  not  apply  here.) 

By  this  Act,  it  is  the  duty  of  the  maker  of  a  note  to  afEx  a 
P^per  stamp  upon  it  at  the  time  he  gives  it,  and  to  mark  it  in 
*Qcha  way  as  to  identify  it  with  the  note,  and  to  prevent  its  being 
Qsed  again  ;  and,  if  he  neglects  to  do  so,  the  note  (subject  to  cer- 
^*b  exceptions)  is  declared  to  be  invalid  and  of  no  effect.    The  ex- 
^^ptioQ  referred  to,  is  where  a  double  duty  stamp  is  afterwards 
•Uowed  to  be  affixed ;  and  the  question  is,  whether  that  can  be 
done  by  the  payee  of  the  note,  or  his  agent  ?     We  t  hink  it  cannot. 
Tic  11th  substituted  section  subjects  not  only  the  maker,  but  any 
P^non  who  becomes  a  party  to  a  note  before  it  is  properly  stamped, 
to  a  penalty.     The  plaintiflFs  in  this  case,  therefore,  when  they  re- 
eved the  note,  not  only  became  liable  to  the  penalty,  but  the 
**ote  in  their  hands  was  **  invalid  and  of  no  effect."  Then  how  and 
^hen  did  it  become  a  valid  instrument  ?     It  never  did,  unless  the 
■fixing  of  the  stamps  by  Mr.  Wright,  or  the  plaintiffs,  is  authorized 
yj  lecdon  12.     We  cannot  think  that  it  is.     The  payee  of  a  note 
*•  one  of  the  original  parties  to  it — not  a  "  subsequent "  party. 
^6  take  it  that  the  object  of  this  section  was  to  allow  parties 
^^^r  than  the  payee,  into  whose  hands  a  note  subsequently  came, 
■^  who  were  not  concerned  in  the  illegal  issuing  of  the  note,  to 
'^oder  it  valid  by  paying  the  double  duty.     If  this  is  the  correct 
^^^>iitniction  of  the  Act,  the  plaintiffs,  had  no  right  to  affix  the 
•^pi.    Then  had  Mr.  Wright,  his  attorney,  authority  to  do  it, 
*■  t  «  holder  "  ol  the  note  ?     We  think  he  had  not,  and  that  he 
^^  itand  in  no  better  position  than  the  plaintiffs.     It  is  true,  he 
^**  »  holder  of  the  note  for  the  purpose  of  collection  —  (See 
^^ii^  V.  Central  Bank^),  but  we  think  the  word  "  holder  "  in  this 
H^^^on,  read  in  connection  with  the  preceding   words,  means  a 
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holder  who  has  a  beneficial  interest  in  the  note— one  into  whoM 
hands  it  comes  after  being  indorsed  in  blank,  and  not  an  attorney 
who  merely  holds  it  for  the  purpose  of  collection. 

Mule  absolute. 


1874 
Feb.  10. 


KENNEDY  v,  ADAMS. 
Bilt  of  Ejcchaiuje, — AccepUnuv. — Account  stated. — Stamps, 

FKBiirARr  10th,  1874. 

B.  being  a  creditor  of  A  drew  upon  him  a  wrilten  order  requesting  lum  to  pay  K.  *"thi 
amount  of  my  account  fdmiflhed,*'  and  delivered  it  to  K  On  presentment  of  th< 
order  to  A.  he  wrote  on  it  **  correct  for,  say  875,'*  (signing  the  initials  of  his  name). 

Held,  That  this  instrument  was  not  a  bill  of  exchange,  nor  could  K.  maintain  ai 
action  agaiost  A.  on  an  account  stated. 

The  drawer  of  a  bill  of  exchange  is  as  much  an  original  party  as  the  p  lyee  of  a  nota  aad 
oann'ft  give  yalidity  to  an  unstamped  instrument  by  paying  double  duty. 

This  was  an  action  tried  in  the  Civil  Court  of  the  Town  ol 

Portland,  and  brought  upon  a  written  instrument  in  the  foUowinj 

words  : 

"  Indiantown,  Nov.  16th,  1872. 
**  Mr.  Robert  Adams ; 

"Siry — Please  pay  Mr.  James  T.  Kennedy  the  amount  of  mj 
^'  account  furnished,  and  oblige 

"  C.  M.  Brown." 

The  plaintiff  presented  this  to  the  defendant  the  day  after  it  wai 
given  and  asked  him  if  it  was  correct.  He  said  it  was,  and  wrotf 
upon  it,  ^'  Correct  for,  say  $75.  R.  C.  A."  (the  initials  of  hii 
name).  There  was  no  stamp  upon  it,  and,  several  months  after  il 
wai*  given,  the  plaintiff,  having  been  told  that  it  required  a  stamp; 
put  one  on — a  double  duty  stamp. 

The  objections  taken  in  the  Court  below,  to  the  plaintiff's  righ] 
to  recover,  were : — Ist,  That  the  instrument  was  not  a  bill  of  ex 
change.  2nd,  If  it  was  a  bill  of  exchange,  that  there  was  no  ao 
ceptance.  Srd.  That  the  stamp  was  not  put  upon  it  when  it  cami 
to  the  plaintiff's  knowledge  that  it  was  not  stamped,  but  when  i 
came  to  his  knowJedge  that  the  law  required  it  to  be  stamped 
4tlL  That  the  action  should  have  been  special  on  the  agreeB&ent 
and  was,  therefore,  beyond  the  jurisdiction  of  the  Court. 

Judgment  was  given  for  the  plaintiff  in  the  Court  below^  and  i 
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nk  ftiri  was  thereupon  obtained  for  a  certiorari  to  remove  the  judg- 
ment and  proceedings  into  the  Supreme  Courts  with  a  view  to  their 
long  quashed. 

Oct  27.  C.N.Skinner,  Q.C.^  shewed  cause.  If  the  instrument 
11  a  bi]l  of  exchange  there  was  a  good  acceptance  for  the  amount 
namecL  If  it  is  not  a  bill  of  exchange  it  is  an  admission  by  the 
defendant  of  a  debt  due  and  is  evidence  of  an  account  stated  be- 
tveen  plaintiff  and  defendant.     It  is  as  good  as  an  I.O.U. 

(RrrcHiE,  C.J.  Would  an  I.O.  U.  be  sufficient  without  proof 
of  preyions  dealings  ?) 

It  was  held  jfrima  facie  sufficient  in  Douglas  v.  Home} 

yf.Pugsley^  Jr,y  in  support  of  the  rule.  I.  This  is  not  a  bill  ot 
czdumge,  because  it  is  indefinite,  and  the  amount  cannot  be  re- 
Awed  to  a  certainty.  See  Fish.  Dig.  1149.  Jones  v,  Simpscn.^ 
If  it  was  not  a  bill  of  exchange  when  drawn,  no  subsequent  act 
on  make  it  so.  2.  There  was  no  acceptance.  This  must  be  by 
noambigaous    and    unequivocal   language.       Briggs  v.  Warwick^ 

(BncHis,  C.J.  Was  not  there  an  intention  to  accej.t,  to  pay  $75?  ) 

(Allkn,  J.     That  is  clearly  the  intention.) 

This  is  nothing  more  than  an  admission  that  the  defendant  owed 
Brown  about  $75.  3.  If  the  instrument  is  a  bill  of  exchange  it  is 
^  by  reason  of  its  not  having  been  properly  stamped.  4.  This 
P^perwiU  not  support  an  account  stated  between  plaintiff  and 
Adiag,  though  it  would  be  evidence  in  an  action  brought  by 
wown.  There  was  no  consideration  to  support  an  account  stated, 
II  the  liability  to  Brown  was  not  extinguished^  and  he  could  still 
•*  the  defendant. 

Cur,  Adv.  VulL 

The  judgment  of  the  Court  was  delivered  by 

WCHIB,  C.  J.     In  the  argument  before  us,  it  was  scarcely  con- 

*"W  that  the  instrument  amounted  to  a  bill   of  exchange  ;  nor 

ft>iiid  it  well  be  so,  for  what  stamp  should   the  drawer  have  put 

f^^  it  ?    Jones  v.  Simpson}     The  question  then  is,  whether  it  is 

^^tice  of  an  account  stated.     Though  it  has  been  held  that  the 

^^  production  of  an  I.  O.  U.  by  the  plaintiff  is  evidence  of  an 

"^'''^t  stated  with  him  by  the  defendant    (See  Curtis  v.  RickardsJ^ 

-5^!^qyer  r.  AicocV)y  later  cases  decide  that  the  acknowledg- 

li  $  Ik  a  818. 
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1874        ment  must  be  made  with  reference  to  an  existing  debt  due  fro 
Kevhedt     the  defendant  to  the  plaintiff,  and  it  must  appear  that  certain  claii 
existed  between  the  parties,   concerning  which  the  account   w 
stated,  and  the  balance  agreed  upon. 

In  Clark  i\  Webb^  Lord  Lyndhurst  said  :  *^  In  order  to  recoYn 
'^  as  upon  an  account  stated,  it  ought  to  appear  that  the  accoa 
'^  was  stated  with  reference  to  former  transactions  between  tl 
"  parties."  This  principle  has  been  followed  in  Fetch  v.  Lyon 
Lunere  v,  Elliot,^  Laycock  v.  Pickles^  and  Buck  v.  Hunt} 

In  the  present  case,  there  was  no  existing  debt  due  from  tl 
defendant  to  the  plaintiff,  nor  any  transactions  between  them  attl 
time  the  order  was  accepted.  The  defendant's  indebtedness  w 
to  Brown,  the  drawer  of  the  order,  and  the  plaintiff's  claim  w 
against  Brown.  The  defendant's  acceptance  of  the  order,  therefor 
was  not,  in  the  language  of  the  count  upon  an  account  stated,  \ 
amount  found  to  be  due  to  the  plaintiff  on  an  account  stated  b 
tween  them  "  concerning  divers  sums  of  money  from  the  said  d 
*^  fendant  to  the  said  plaintiff,  before  then  due  and  owing,  ai 
"  then  in  arrear  and  unpaid." 

On  the  question  of  the  stamp  (admitting  that  the  instrume 
would  amount  to  an  inland  bill  of  exchange),  it  was  the  duty 
the  drawer,  by  sec.  10  of  the  Act  31  Vic,  c.  9,  to  affix  a  prop 
stamp  at  the  time  he  drew  the  instrument ;  and  by  sec.  11  (as  su 
stituted  by  the  Act  33  Vic,  c.  14),  such  an  instrument  dra^ 
without  a  proper  stamp,  is  declared  to  be  "  invalid,  and  of  i 
^^  effect  in  law  or  equity,"  unless  it  comes  within  the  exceptic 
provided  for  in  the  next  section,  which  declares  that  ''any  subs 
''  quent  party  to  such  instrument "  may  affix  double  duty  stam 
thereon,  and  that  the  instrument  shall  be  held  valid,  ''  if  it  appea 
''  that  the  holder  thereof  when  he  became  holder  had  no  knowledj 
"that  the  proper  duty  had  not  been  paid  by  the  proper  party, 
''  at  the  proper  time,  and  that  the  holder  thereof  paid  such  doul 
''  duty  as  soon  as  he  acquired  such  knowledge." 

We  have  already  determined,  in  the  case  of  Reynolds  v.  Vaughai 
that  the  payee  of  a  promissory  note  is  not  a  ''  subsequent  party 

1 1  C.  M.  &  R.  29  « B.  &  S.  497. 
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tnd   does  not  come  within  the  exception  of  the   12th  sec.     For  the 
WLtaef    reason,  we  are  bound  to  hold  that  the  drawee  of  a  bill  of  ex- 
change is  not  a  subsequent  party,  and  consequently  has  no  autho- 
rity   t:o  give  validity  to  an  unstamped  instrument,  by  paying  double 
4\ity.     He  is  an  original  party  to  the  bill,  and  it  was  void   in  his 
biiids  from  its  inception.     In  this  view  of  the  case,  it  is  probably 
uQiiecessaiy  to  say  anything  about   the  objection   that  the   stamp 
^aB  not  affixed  as  soon  as  the  plaintiff  had  knowledge  that  the  bill 
^w  not  stamped  ;  for  he  had  that  knowledge  from  the  beginning. 
Be  knew  the  fact  that  it  was  not  stamped,  though  he  did  not  know 
the  law  which  required  it  to  be  stamped.     That  part  of  the  section 
clearly  cannot  apply  to  an  instrument  which  has  no  stamp  upon  it. 
On  all  the  grounds  we  arc  of  opinion  that  the  judgment  must 
^  reversed. 
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^■^ion  on  the  cane  for  ne*jlect  of  fhittf — Ihttif  of  Chirf  Einjineer  of  the  Fire 
Department  of  St,  John  in  case  of  fires — ^'•Respondeat  Superior  ^ 
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Corporalion  of  the  City  of  St.  John  are  by  law  authorized  to  establish  a  Fire  De- 

^  ^artment.  and  to  enact  bye-laws  for  its  government  and  management. 

^^d,  Th^t,  haling  done  thi:*,  it  was  an  end  of  their  responsibility,  and  that  the  Chief 

Engineer  could  not,  in  case  of  a  fire,  be  considered  the  M^rvant  of  the  Corporalion, 

iMit  aa  acting  in  a  quasi  independent  character;  that,  therefore,  the  maxim  rcjtjtnhif- 

*-4ti  Xiiotrior  woald  not  Apply t  ftnd  that  the  Corporation  wen*  not  liable  for  neglect  of 

^  ^utj  of  the  Chief  Engineer. 

*^tider  the  authority  of  th-*  Legislature,  the  Common  Council  passed  {hitf-r  oiln)  the 

ifaUowing  bye-hiw  :  '*That  it  shall  be  the  duty  of  the  <  hicf  Engineers  respectively, 

**  whenerer  a  fire  shall  break  out  in  that  part  or  district  of  the  (^ity  for  which  they 

**  are  sererally  appointed,  to  repair  forthwith  to  or  near  the  place  where  the  same 

*'*  may  be  and  to  take  proper  measures  for  arranging  and  placing  the  several  engines 

**and  other  fire-apparatus  in  the  most  commanding  and  advantageous  s  tuations, 

** and  duly  and  efi&tually  working  the  same;    •    •    ♦    and  the  Chief  Engineer  of 

**  the  District  in  which  any  fire  shall  break  out  shall  have  the  chief  direction  of 

**  tn  proper  meaaores  for  the  extinguishing  and  prevention  of  the  fire,  and  for  the 

**  picsenration  of  order  and  the  observance  of  the  provisions  of  the  Fire  law  and  regu- 

**  ntions,  and  the  duef  and  absolute  control  and  command  over  all  the  engineers 

**  ud  firemen,  except  in  so  fiir  as  relates  to  the  immeiliate  ordering  and  control  of 

^  the  firemen  under  the  command  of  the  Chief  Engineer  (being  present  at  such  fire) 

'  of  the  other  part  or  Dis- rict  of  the  City  " 

A  fn  bidie  out  in  the  plaintiff's  property,  to  which  the  Chief  Engineer  declined  to  scud 

^  ttgbe,  there  bdng  another  fire  raging  in  the  city  at  the  time,  at  which  he  was 

wj^l"^^*  *nd  which  he  considered  it  unsafe  to  leave : 

"^>  In  an  aeuon  against  the  Chief  Engineer,  that  he  had  a  right  to  exercise  his  judg- 
"jvi^u  to  sending  an  Engine  to  the  plaintifTs  pro^rty,  and  that,  having  acted 
""'^ly  uid  to  the  best  of  Us  judgment  in  the  matter,  he  was  not  liable. 
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This  was  an  action  on  the  case  for  negligence  brought  again 
the  defendant  Marter,  as  Chief  Engineer  of  the  Fire  Depaitine: 
in  St.  John,  and  against  the  other  defendants  as  Firewardens. 

The  declaration  stated  that  after  the  passing  of  the  Act  of  A 
sembly,  13  Vict.,  c.  5,  and  before  committing  the  grievances  then 
inafter  mentioned  to  wit  etc.,  the  Mayor,  Aldermen,  and  Commoi 
alty  of  the  City  of  St.  John  made  and  ordained  a  certain  bye-la 
relating  to  the  Fire  Department,  and  for  better  extinguishing  fin 
in  the  City  ot  St.  John,  by  which  they  ordained  as  follows: — (th 
bye- law  was  then  set  out  verbatim;  the  material  parts  of  it  ai 
stated  in  the  judgment  which  bye-law  was  still  in  force).  Thj 
the  plaintiff  before  the  time  etc.,  was  lawfully  possessed  of  certai 
valuable  work-shops  and  buildings  in  the  City  of  St.  John,  on  tl 
Eastern  side  of  the  harbour,  with  a  large  quantity  of  tools  and  mi 
terials  therein,  of  great  value  to  wit  of  the  value  of  $50,000  ;  thi 
the  defendant  Marter  had  been,  and  still  was.  Chief  Engineer  < 
the  Fire  Department  for  that  part  of  the  City  situated  on  tl 
Eastern  side  of  the  harbour,  and  the  other  defendants  had  beei 
and  still  were.  Firewardens  in  the  said  City.  That  before  commi 
ting  the  grievances,  a  fire  broke  out  in  the  plaintiff's  work-sho 
and  buildings,  of  which  the  defendant  had  notice,  and  it  therefoi 
became  the  defendant's  duty  to  repair  forthwith  to  or  near  th 
place  where  tlie  said  fire  was,  and  to  take  proper  measures  to  es 
tinguish  the  fire,  and  to  prevent  damage  to  or  the  destruction  c 
the  plaintiff^s  buildings,  etc.,  which  thy  might  and  could  ha^ 
done ;  and  although  if  the  defendants  had  done  their  duty,  the 
might  and  would  have  enabled  the  plaintiff*  to  save  his  building 
etc.,  from  destruction  by  the  said  fire  ;  yet  the  defendants,  not  ri 
garding  their  duty  in  that  behalf,  but  wrongfully,  maliciously  an 
unjustly  intending  to  injure  the  plaintiff  and  to  deprive  him  of  th 
benefit  of  their  endeavours  to  extinguish  the  fire,  and  thereby  p« 
vent  the  plaintiff's  buildings,  etc.  from  being  burned  and  destroys 
(although  they  had  no  lawful  or  reasonable  excuse  to  the  contraij 
did  not  nor  would  repair  to  or  near  the  fire,  or  take  any  met 
sures  to  extinguish  the  same,  but  wholly  neglected  and  refused  a 
to  do.  By  means  whereof  the  plaintiff's  buildings  etc.«  wei 
whoLy  burned  and  destroyed,  and  he  was  obliged  to  expend  larg 
sums  ol  money  etc. 
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Wo  quedtions  were  submitted  to  the  jury  and  answered  ns  fol-         ^^^^- 

^^- — 1,  Could  Marter,  after  he  saw  where  the  fire  was,  have,       Habbis 

oy  the  exercise  of  reasonable  diligence,  sent  an  engine  over  to 

Birris'  fire,  and  saved  any  part  of  the  property  ?     If  he   could 

we  done  so,  which  could  have  been  saved?     Answer:    We  bc- 

'^e  that  the  car  shed  could  have  been  saved  had  Marter  have 

*ntthe  engine  to  the  Harris  fire  (so  called).     2,  Did  Marter,  in 

4©  exercise  of  his  judgment  as  Chief  Engineer,  honestly  believe 

^^tf  under  the  existing  circumstances,  (flakes  of  fire  falling)  it 

^ould  have  been  unsafe  to  send  No.  1  Engine  over  to   Harris' 

'*>e  ?     Answer :  We  believe  that  Marter  did  honestly  believe  that 

<ifier  the  existing  circumstances  it  would  have  been  unsafe  to 

^Mxd  No.  1  Engine  to  Portland. 

There  was  a  verdict  for  the  plaintiff  for  $2, GOO  against  the  de- 

^n.dant  Marter,  and  the  other  defendants  were  acquitted. 

JL  rule  nisi  for  a  new  trial  (vas  obtained,  against  which,  on 

Jkpril  16,  1873,  D.  L.  Hanington  and  C.  N,  Skinner,  Q.  C, 

^>ewed  cause. 

C.  W.  Weldon,   Q.  C,  and   Duff,  Q.  C,  supported  the    rule. 

besides  those  referred  to  in  the  judgment,  the  following  cases 

r«re  cited :  Jones  v.  Bird^  Rowning  v.  Goodchild?  Scott  v.  Mayor 

f  Miinchuter^  Barry  v,  Arnaud,^   Whitehouse  v.  Fellows,^  Pickard 

'•   Smith*  Harris  v.  Baker ^  Hartnall  v.  Hyde,^   Young  v.  Dnvis^ 

SrmmUow  v.  Metropolitian  Board  of  fVorks^^  Mersey  Docks  v.  Pen- 

fco/foip,"  HoUiday  v.  Vestry  of  St,  Leonard}^ 

Cur,  Adv.  Vvlt. 

Tlie  judgment  of  the  Court  was  delivered  by 

Allsn,  J.     There  are  substantially  two  questions  in  this  case, 

upon  the  decision  of  which  the  liability  of  the  defendant  Marter 

^•pcnds: — First,  whether  in  case  an  action  will  lie,  it  should  not 

"•^  been    brought  against   the  Corporation   of  St.  John ;  and 

*coadly,  whether  Marter  would  be  liable  if,  in  the  honest  exer- 

***^  of  his  judgment,  he  believed  it  would  have  been  unsafe,  under 

^  circumstances,  to  send  an  engine  to  the  fire  at  the  plaintiff's 

P^pcrty. 

*5B.  &Ald.887.  M  M.  &  Sel.  27 

'  2  Wm.  BL  906.  M  B.  &  S  861. 

*  1  H.  ft  N.  60  •  7  H.  &  N.  769. 
Mo  it  ft  E.  646.  »o  18  (\  B.  N.  a  784. 

*  10  C.  B.  N.B.766  »  7  H.  ft  N.  829. 

*  I^id.  468.  >•  11  C.  B.  N.  &  204. 
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The  firs',  question  depends  upon  whether  the  relation  of  master 
and  servant  existed  between  the  Corporation  and  Marter  in  exer- 
cising the  office  of  Chief  Engineer  of  the  Fire  Department. 

By  the  Act  13  Vict.,  c.  5,  (which  repealed  several  previous  Acts 
on  the  same  subject)  the  Corporation  of  St.  John  was  authorized 
by  any  bye-law  or  ordinance  to  establish  a  Fire  Department  for  the 
City,  which  should  consist  of  one  Chief  Engineer,  and  so  many 
other  engineers,  firemen,  fire  policemen,  and  firewards  as  might 
from  time  to  time  be  elected,  nominated  and  appointed  by  the 
Common  Conncil.  By  sect.  6,  the  Common  Council  was  author- 
ized from  time  to  time  to  enact,  ordain  and  make,  in  such  manner 
and  terms  as  they  should  think  fit,  any  bye-laws,  ordinances^  rules 
and  regulations  in  respect  to  the  organization,  appointment,  quali- 
fication, government,  conduct,  duty  and  behaviour  of  the  several 
members  of  the  Fire  Department  or  any  of  them,  and  to  the  care, 
working,  management  and  using  of  the  Fire  engines  of  the  City ; 
and  for  compelling  the  attendance  of  the  members  of  the  said  Hre 
Department  at  any  fire  which  might  happen  in  the  City ;  and  to 
impose  fines  and  penalties  for  neglect  of  duty. 

Under  the  authority  of  this  Act,  the  Common  Council  passed  a 
bye-law  relating  to  the  Fire  Department,  on  the  31st  March,  186S| 
the  Ist  section  of  which  declares  that  the  Fire  Department  of  St. 
John  should  consist,  as  at  that  time,  of  one  Chief  Engineer  for 
that  part  of  the  City  lying  on  the  eastern  side  of  the  harbour,  and 
one  Chief  Engineer  for  that  part  of  the  City  lying  on  tKe  western 
side  of  the  harbour ;  and  of  so  many  other  Engineers,  Firemen, 
Fire  Policemen  and  Fire  Wardens  as  had  been  appointed  by  the 
Common  Council,  or  should  be  appointed  in  the  manner  therein- 
after mentioned. 

By  sect.  10,  all  the  members  of  the  Fire  Department  shall  hold 
their  respective  appointments  during  the  pleasure  of  the  Commoi] 
Council. 

By  sect.  11,  the  Chief  Engineers,  subject  to  the  direction  of  the 
Common  Council,  shall  respectively  have  the  superintendence  aad 
charge  of  all  the  affairs  of  the  Fire  Department  within  the  distrid 
for  which  they  are  appointed,  and  the  command  and  government 
over  all  the  engines  and  firemen  attached  to  the  Fire  Departmeni 
within  such  districts ;  and  it  shall  be  their  duty  to  examine  iatc 
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Ate  condition  of  the  fire  engines^  etc ,  and  to  cause  all  necessary 
ilteration«  and  repairs  to  be  made,  under  the  direction  and  order 
of  the  Common  Council. 

Sect.  17,  declares,  "  That  it  shall  be  the  duty  of  the  Chief 
"Engineers  respectively,  whenever  a  fire  shall  break  out  in  that 

put  or  district  of  the  City  lor  which  they  are  severally  appointed, 
"to  repair  forthwith  to  or  near  the  place  where  the  same  may  be, 
"ind  to  take  proper    measures  for  arranging   and   placing   the 

lereral  engines  and  other  fire  apparatus  in  the  most  commanding 
"and advantageous  situations,  and  duly  and  effectually  working  the 
"nme;  and  also  to  require  and  compel  assistance  from  all  persons 
"preseat,  as  well  members  of  the  Fire  Department  as  others,  in 
"eitioguishing  and  preventing  the  fire  ;  and  the  Chief  Engineer 
"of  the  district  in  which  any  fire  shall  break  out  shall  have  the 
"chief  direction  of  all  proper  measures  for  the  extinguishing  and 
"prevention  of  the  fires,  and  for  the  preservation  of  order,  and 
"the  observance  of  the  provisions  of  the  Fire-laws  and  regulations, 
"lod  the  chief  and  absolute  control  and  command  over  all  the 
I**  engineers  and  firemen,  except  in  so  far  as  relates  to  the  imme- 
"diate  ordering  and  control  of  the  firemen  under  the  command  of 
^the  Chief  Engineer  (being  present  at  such  fire,)  of  the  other  part 
*•«  district  of  the  City/' 

^  defendant  Marter  was  appointed,  and  at  the  time  of  the  fire 
^  question,  was  acting  as  Chief  Engineer  of  the  district  on  the 
'^i^  side  of  the  harbour. 

It  appears  to  us  that  he  must  be  considered  as  having  acted  in 
*  Voii  independent  character,  and  not  as  the  mere  servant  of  the 
^^^ration,  and  therefore  the  maxim  respondeat  superior  does  not 
Vply ;  for,  unless  the  Corporation  stood  in  the  relation  of  master 
to  the  defendant  in  the  performance  of  his  duties  of  Chief  Engineer, 
^  iction  will  lie  against  them.  (See  what  Best,  C.  J.,  said  on  this 
^^^ctiinc  of  respondeat  superior  in  Hall  v.  Smith^  though  we  think 
he  limits  it  too  much.)  Now,  what  duty  had  the  Corporation  to 
P^rm  in  case  of  a  fire  ?  Clearly  none.  The  law  authorised 
"■^hapB  required — them  to  establish  a  Fire  Department  in  the 
^9  and  to  enact  bye-laws  for  its  government  and  management, 
^  they  have  done  so ;  that  seems  to  us  to  be  an  end  of  their 
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^^74.  responsibility.  The  duty  which  the  Chief  Engineer  performs  at  i 
Habeu  fire,  and  his  acts  in  directing  and  controlling  the  other  members  o 
the  Fire  Department,  are  his  own  duties  and  acts,  as  defined  b' 
the  bye-law,  and  not  those  of  the  Corporation.  The  case  o 
Mctcal/v.  HefJie^'ingtonj^  is  a  direct  authority  ajyainst  the  liability 
of  the  Corporation  here.  Parke,  B.,  in  delivering  the  judgmen 
in  that  case,  after  referring  to  the  powers  given  by  the  Act  to  thi 
Trustees  of  the  harbour  of  Mary  port  to  appoint  a  harbour  maste 
an'l  other  officers,  and  to  make  bye  laws  for  the  good  governmen 
of  the  officers  connected  with  the  harbour,  and  as  to  the  admissioi 
to,  and  the  use  and  management  of,  the  harbour,  says  : — "  It  i 
"  clear  that  the  Trustees  have  no  personal  care  or  superintendena 
"  of  the  harbour  ;  they  are  not  to  go  to  the  harbour  and  personall; 
"  to  direct  the  arrangement  of  the  shipping  in  it,  and  no  actioi 
"  will  lie  against  them  personally  or  collectively  if  there  is  any  defec 
"  in  that  respect.  Their  duty  consists,  as  to  the  government  of  th 
"  port,  in  making  bye-laws  and  appointing  officers,  for  whose  act 
they  are  not  responsible,  because  it  is  not  their  duty  to  perforn 
those  acts  themselves  ;  and  therefore  the  maxim  of  respondea 
supenor  does  not  apply."  The  general  result  of  that  case,  viz, 
**  That  the  Trustees  were  not  liable  for  allowing  rubbish  to  accum 
"  ulate  in  the  harbour,  in  consequence  of  which  a  vessel  was  dam 
"  aged,"  has,  no  doubt,  been  overruled ;  but  the  doctrine  above  cite< 
so  far  as  it  is  applicable  to  this  branch  of  the  present  case,  ha 
been  approved  by  the  Judges  in  delivering  their  opinions  befor 
the  House  of  Lords  in  the  case  of  The  Mersey  Docks  Trustee 
V.  Gibbs?  Blackburn,  J.  there  says :  "  It  was  argued  that  the  eflFec 
^^  of  these  clauses  (t.  e.  the  clauses  in  the  acts  relating  to  the  Livei 
«*  pool  Docks)  was  to  confine  the  duty  of  the  Trustees  to  that  of  se 
**  lecting  proper  officers,  and  that  they  could  not  be  responsibl 
**  further.  The  case  of  Melcalf  v.  Hetfierington  was  cited  as  ai 
'^  authority  for  this  position,  and  we  think  it  is  a  decision  much  ii 
"  point.  The  Court  of  Exchequer  there,  in  construing  the  Mary 
*^  port  Harbour  Act,  attributed  this  effect  to  enactments  not  ver 
**  dissimilar  to  those  now  in  question ;  and  we  agree,  if  this  wa 
*^  so,  the  consequence  would  follow,  that  the  plaintiff's  remed 
**  would  be,  not  against  those  who  appointed  the  officer,  but  onl 

1 11  Ezoh.  267  '  1  L.  R.,  H.  L.  Gts.  12a 
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«  against  the  officer  himself.  But  we  cannot  agree  in  so  construing 
"the  present  acts.*' 

We  fail  to  discover  any  duty  imposed  on   the   Corporation  of 
St.  John,  in  respect  to  fires,  beyond  that  of  establishing  a  Fire 
Department,  and  making  bye -laws  to  regulate  the  duties  of  the 
tereral  officers.       For  the  acts  or  omissions  of  such  officers,  in 
Kling  under  the  law,   the  corporation  are  not  responsible ;  and 
this  distinguishes  the  present  case  from  Scott  v.  The  Mayor  of  Man- 
dester,^  Coe  v.  Wise^  and  the  cases  of  that  class,  cited  by  the  de- 
fendant's counsel  to  show  the  liability  of  public  bodies  for  the  acts 
rf  their  servants.     2nd,    as    to  the    liability    of  the    defendant 
Mailer.     The  plaintiff  contends  that  the  bye-law  imposes  an  abso- 
,   late  duty  upon  him  to  go  to  a  fire,  and  take  measures  to  extin- 
guish it,  and  that  he  is  liable  if  he  omits  to  do  so.     The  defend- 
ant, on  the  other  hand,  contends  that  there  is  necessarily  a  discre- 
ton  vested  in  him,  and  that  if  he  acts  bona  fide  and  to  the  best  of 
his  judgment,  he  cannot  be  liable ;  that  no  action  will  lie  against 
him  unless  he  wilfully  refuses  to  do  his  duty.     The  jury  found,  in 
answer  to   a   question    submitted    to    them,  that   the    defendant 
honestly  believed,  under  the  existing  circumstances  that  it  would 
have  been  unsafe  to  send  an  engine  to  the  fire  at  the  plaintifPs 
hnildings.     if  the  defendant's  view  of  the  law  is  correct,  this  find- 
^  determines  the  question.     It  was  not  disputed  on  the  argu- 
ment, that  ca^es  might  occur  where  it  would  be  physically  impos- 
■Me  for  the  Chief  engineer  to  comply  with  the  bye-law,  in  which 
*•«»  necessarily,  he  would  not  be  liable:    lex  neminem  cogit  ad 
^postibilta.      But    there    may  be    other    cases,    where,    though 
^  ought  be  quite  possible  for  the  Engineer  to  atten<l  a  fire,  the 
"^  Would  not  compel  him  to  do  so,  or  render  him  liable  to  an 
^on  for  omitting  it ;  as,  in  a  case  where  all  the  engines  were 
^  Use  at  one  fire,  and  while  that  was  raging,  and  in  danger  of 
^'"^ading,  another  fire  broke  out  in  a  distant  part  of  the  Town, 
{^oich  is  substantially  what  the  defendant  contends  was  the  case 
^^)      It  is  evident  that,  if  all  the  engines  were  required  to  sup- 
^f^^,  or  prevent  the  spreading  of  the  first  fire,  it  would  be  impos- 
**"©,  in  a  legal  sense,  for  the  Chief  Engineer  to  go  to  the  second 
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^^^^  fire,  and  take  measures  for  placing  and  working  the  engines  there. 
Habbu  In  such  a  case  as  that,  one  property  or  the  other  must  necessarily 
be  left  to  destruction,  without  any  fault  or  neglect  on  the  part  ol 
the  Engineer  ;  and  whether  he  would  be  guilty  of  negligence  oi 
not,  must,  therefore,  depend  upon  the  particular  circumstances  ol 
each  case,  and  not  upon  the  abstract  question  whether  he  did,  oi 
did  not,  go  to  a  fire  immediately  upon  its  breaking  out.  One  of 
the  questions  left  to  the  jury  in  this  case  was.  Whether  the  de- 
fendant, after  he  saw  where  the  fire  was,  could,  by  the  exercise  ol 
reasonable  diligence,  have  sent  an  engine  to  the  plaintiflTs  property, 
and  saved  any  part  of  it ;  and  if  so  which  part  ?  The  answer  ol 
the  jury  was.  We  believe  that  the  car  shed  could  have  beer 
saved  if  Marter  had  sent  the  engine  to  the  Harris  fire.  Now,  thif 
answer  is  somewhat  ambiguous.  The  jury  do  not  expressly  fini 
on  the  question  of  *  reasonable  diligence ;'  but.  admitting  that  U 
be  involved  in  their  answer,  (and  which  they  probably  intended^ 
must  it  not  still  come  back  to  the  question,  whether  the  defend 
ant,  in  discharging  his  duties  under  the  bye-law,  had  a  discretioi 
to  exercise,  and  if  so,  whether,  having  exercised  it  honestly,  it  car 
be  questioned  in  a  court  of  law  ? 

The  duties  assigned  to  the  Chief  Engineer  by  the  bye-law,  are 
1st.,  To  repair  forthwith  to,  or  near  the  place  where  a  fire  breaki 
out.  2nd,  To  take  proper  measures  for  arranging  and  placing  th( 
engines,  etc.  in  the  most  advantageous  situations,  and  for  cffectuall; 
working  them.  3rd,  To  compel  assistance  from  all  persons  present 
to  extinguish  the  fire.  Now,  if  the  judgment  of  the  Chief  Enginee 
is  subject  to  control  in  one  of  these  particulars,  must  it  not  neces 
sarily  be  so  in  all  ?  If  so,  it  might  be  a  subject  of  enquiry  befor 
a  jury  in  every  case  where  property  had  been  destroyed  by  fire,  no 
only,  whether,  in  the  opinion  of  the  jury,  the  Chief  Engineer  wa 
present  at  the  fire  as  soon  as  he  might,  or  ought  to  have  been ;  bu 
also,  whether  he  exercised  a  proper  judgment  in  directing  th 
position  and  working  of  the  engines,  and  in  enforcing  the  assistanc 
of  the  persons  present.  The  inconvenience  of  such  inquiries  woul 
be  manifest.  It  is  natural,  and  by  no  means  uncommon,  for  peopl 
to  difier  widely  in  opinion  as  to  the  proper  management  at  fires 
and  persons,  whose  property  had  been  destroyed,  would  ofte 
believe  (and  perhaps  rightly  so)  that  under  different  management 
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their  loss  might  have  been  prevented,  or  materially  diminished.         ^^'^ 

J^xjkt,  where  the  Legislature  has  authorised  the  Common  Council  to       Harhi 

establish  a  Fire  Department,  appoint  officers,  and  mnke  bye-laws 

i^fning  their  powers  and  duties  ;  and  the  Common  Council  have 

i>cx:ade  such  bye-laws,  and  appointed  an  officer,  in  whose  judgment 

tl:i.«y  had  confidence,  to  discharge  a  particular  duty,    necessarily 

ix^^  "^listing  him  with  large  discretionary  powers — (for  the  bye-law 

4^ dares  that  the  Chief  Engineer  "  shall  have  the  chief  direction 

**     of  all  proper  measures  for  tlie  extinguishing  fires,  and  the  chief 

'*      «md    absolvte  control  over  all  the  engineers  and  firemen"),  we 

tlhx  ink  it  would  be  a  dangerous  doctrine  to  establish,  that  M-here  he 

1m.  ^^5  acted  in  good  faith  to  the  best  of  his  judgment,  and   often 

o.^«:^der  circumstances' of  great  difficulty,  his  judgment  should  after- 

^^z^rds  be  questioned  by  the  opinions  of  persons  with  no  rcspon- 

8xl>ility  resting  upon*  them,  and  that  he  should  be  held  liable  for 

^X2L  J  damage  that  may  have  resulted  from  his  decision. 

It  was  admitted  on  the  argument,  that  the  defendant  might  not 

^«^  liable  for  mistakes  in  judgment  whqn  acting  in  discharge  of  his 

iia.ty  at  a  fire;  but  that  the  case  was  altogether  different  when  he 

Tt"^f  used  to  act,  as,  it  was  alleged  he  hail  done,  in  the  present  case  ; 

^■'^ere,  he  had  no  discretion.     We  are  not  prepared  to  s.iy,  that,  as 

•-H.  abstract  proposition,  there  may  not  be  such  a  distinction,  and 

t^at,  looking  at  the  mere  letter  of  the  bye-law,  such  would  not  be 

^ts  construction.     But  we  must  look  at  the  object  of  it,  and  give  it 

*•  reasonable  construction.     Then,  could  it  have  been  the  intention, 

that  in  every  case,  and  under  all  circumstances,  when  a  fire  breaks 

out,  it  was  to  be  the  duty  of  the  Chief  Engineer  immediately  to  go 

to   it  with  the  engines,  although  at  that  very  time  he  might  be 

engaged  at  another  fire,  which  required  his  supervision,  and  the 

constant  services  of  all  the  engines  ?     We  cannot  think  that  so 

^Ureasonable  a  construction  should  be  given  to  the  bye-law.    Under 

•Uch  circumstances,  the  Chief  Engineer  must  have  a  discretion. 

W"e  do  not  see,  therefore,  how  it  can  be  reasonably  contended  in 

tills  case  that  the  defendant  had  uo  right  to  exercise  any  judgment 

*a  to  whether  he  could  safely  send  one  of  the  engines  to  the  fire  at 

the  plaintiff's  property.     In  fact,  the  circumstances  in  which  he 

^as  placed  seem  to  have  compelled  him  to  exercise  his  judgment, 

*nd,  as  It  were,  to  choose  between  two  evils — ^the  certain  destruc- 
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_  tion  of  the  plaintiflTs  buildings  if  the  engine  was  not  sent  there,- 
and  the  possible  destruction  of  other  buildings  in  the  City,  if  it 
was  sent. 

What  would  have  been  the  position  of  the  defendant  if  he  had 
sent  an  engine  to  the  plaintiff's  property,  and  another  fire  had 
broken  out,  or  the  fire  then  raging  had  extended,  and   he  was 
sued  by  the  persons  who  suffered  by  such  fire,  and  the  jury  found 
that  he    had  sent  the  engine  to  the  fire  at  the  plaintiff's  property 
when  he  honestly  believed,  under  the  then  existing  circumstances, 
that  there  was  reasonable  apprehension  of  danger,  and  that  it  was 
unsafe  to  remove  the  engines  from  the  fire  then  burning  ?     The 
unfortunate  defendant  would  be  placed  literally  between  two  fires, 
from  one  or  other  of  which,  if  the  plaintiff^s  contention  is  correct, 
he  must  inevitably  suffer,  without  a  chance  of  escape,  for,  if  he  is  to 
be   made  liable  for  not  removing  the  engines,  when  his  honest 
judgment  told  him  he  could  not  do  so  with  safety  to  the  property 
jeopardized  by  the  fire  he  was  then  endeavouring  to  extinguish,  a 
fortiori,  he  would  bo  liable  if  he  removed  the  engines  when   his 
honest  judgment  told  him  he  ought  not  to  do  so,  and  a  loss  was 
sustained  in  consequence.     If  this  is  not  so,  whose  judgment  is  to 
govern  ?     Certainly  not  that  of  the  bystanders,  among  whom  there 
may  be,  and  generally  is,  nearly  as  much  diversity  of  opinion  as  there 
are  persons  present — each  one  thinking  he  knows  best,  from  his 
immediate  stand-point,  what  should  be  done. 

There  is,  however,  a  very  simple  principle  which  should  govern 
cases  of  this  kind,  and  which,  while  reasonably  protecting  the 
public,  guards  the  officer  from  unreasonable  liability ; — namely, 
that  malice,  or  wilful  misconduct  is  a  necessary  ingredient.  The 
officer  resembles  in  some  sense  a  quasi  judge.  He  is  to  determine, 
at  times  under  most  difficult  circumstances,  at  a  moment's  notice, 
what  is  proper  and  best  to  be  done,  not  only  for  the  interest  of 
individuals  apparently  more  immediately  interested,  but  also  for 
the  interest  of  the  public.  Wlien  so  called  on  to  act,  he  is  lo 
exercise  judgment  and  discretion.  If  he  is  to  be  liable  when  he 
does  not  give  up  his  own  honest  belief  and  conviction,  and  act 
contrary  to  it,  because  others  may  be  found,  who,  after  the  event, 
are  prepared  to  express  opinions  adverse  to  those  formed  by  him 
at  the  time,  would  it  not  be  most  dangerous  for  any  responsible 
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perioii  to  accept  aa  office  involving  such  enormous  risk — limited        ^^^4 
Oftlj  by  the  extent  of  the  fire  ?     Certainly,  no  officer  could  dis-       Hasbis 
chaige  his  duty  under  such  circumstances,  without  great  peril  and 
Apprehension ;  and  no  prudent  man  would  undertake  it.     Surely^ 
there  ought  to  be  no  danger  to  an  honest  officer  that  means  to  do 
Us  daty,  '*  if  he  makes  use  of  the  best  means  in  his  power  to  be 
*'  informed ;  and  it  is  plain  his  mistake  arose  from  the  difficulty  of 
''the  case,  and  not  from  any  malicious  or  partial  design.     No  jury 
^I  find  an  officer  guilty  in  such  case,  nor  can  any  Court  direct 
^m  to  do  it,  for  it  is  the  fraud  and  the  malice  that  entitle  the 
pvty  to  the  action :''     I  Smith's  L.  C.  S68,  note  to  Ashby  v. 
'^hiie.     In  the  American  note  to  the  same  case,  it  is  said: 

"  A  man  who  is  placed  in  a  public  <}tation,  as  an  officer  of  a 

'^  Corporation,  in  which,  though  not  strictly  a  judicial  office,  he 

'  must  necessarily  exercise  his  judgment,  is  not  liable  to  an  action 

''for  an  enoneous  judgment,  provided  he  acts  with  purity  and 

'S^od  faith;    but   he   is   responsible,   if   he    acts    wilfully   and 

**  maliciously." 

The  case  of  Kirk  v  Smiths  has  some  bearing  on  this  question, 
-^we^  the  defendant,  the  Collector  of  Customs  at  St.  John,  had 
^^'^^'Ke  of  a  public  bonding  warehouse  in  which  a  quantity  of  the 
P'^iatiff's  goods  were  deposited  ;  and  an  action  was  brought  against 
^^  for  refusing  to  allow  the  warehouse  to  be  opened  and  the  goods 
^0  be  removed  during  a  fire,  in  consequence  of  which  they  were 
^tttroyed.  It  was  held  that  he  was  not  liable,  if,  in  so  refusing^,  he 
^^  Acting  from  a  sense  of  duty,  and  under  an  honest  conviction 
"^*  tic  was  doing  the  best  for  the  general  good,  and  not  arbitrarily 
^^"^^liciously,  with  intent  to  injure  the  plaintiff. 

**Xe  case  of  Gibbs  v.  Trustees  of  Mersey  Dockf?  was  relied  on  to 

•«io^  that  the  defendant  had  no  discretion  in  this  case ;  but  simply 

"^^Ji^  to  peiform      The  claim  by  the  Trustees,  in  that  case,  was, 

^^  tliey  had  a  discretion  in  the  mode  of  expending  their  funds, 

^■ere  not  bound  to  apply  them  in  removing  obstructions  from 

Jock — for  not  doing   which,   the  action  was  brought;  and 

.    '^Sli  it  was  held  that  they  had  no  such  discretion  as  they  claimed, 

,  ^^  upon  the  ground  that  they,  being  in  the  occupation  of  the 

^    and  being  entitled  to  levy  tolls  upon  the  persons  who  used 

iir]  •  8  H.  &  N.  164  ;  1  lTr^h!  lTcm.  98. 
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1^74         them,  were  bound  while  they  kept  the  docks  open^  and  invited  the 
Hahris       public  to  navigate  tliem,  to  keep  them  in  a  proper  and  safe  condi- 
tion for  the  use  of  vessels.     There  is,  therefore,  nothing  in  that 
case  to  affect  the  present  question. 

If  the  defendant's  duty  as  Chief  Engineer  was  not  entirely 
ministerial ;  if  he  had  a  right  to  exercise  any  discretion  in  the 
matter — we  think  he  is  clearly  not  liable  if  he  acted  boiia  fidei 
Harman  \k  Tappenden^  Tozcr  v.  Child^  Ferguson  v.  Earl  of 
Kinnoul?  In  the  latter  case,  which  involved  the  liability  of  the 
members  of  a  presbytery.  Lord  Campbell  said  : — "  Where  the 
*^  presbytery  is  acting  judicially,  or  in  any  matter  where  its 
**  members  have  a  discretion  to  exercise,  no  action  can  be  main- 
**  tained  against  them,  at  least  without  malice  expressly  charged, 
"  and  clearly  proved." 

After  the  best  consideration  that  we  have  been  able  to  give  this 
case,  we  have  cume  to  the  conclusion  that,  under  the  circumstances, 
the  defendant  had  a  right  to  exercise  his  judgment  as  to  sending  an 
engine  to  the  plaintiff's  property,  and  that,  having  acted  honestly, 
and  to  the  best  of  his  judgment  in  the  matter,  he  is  not  liable  in 
this  action. 

Ritchie,  C.  J.  I  did  not  hear  the  whole  of  the  argument  in 
this  case,  but  I  have  perused  the  judgment,  and  have  felt  it  my 
duty  to  give  it  consideration,  the  result  of  which  is  that  I  entirely 
concur  in  the  judgment  delivered  by  my  brother  Allen. 

Rule  ahsoliUs  for  new  trial. 
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Usuri/, — Note  yiven  for  illegal  interest, —  Wkether  it  can  be  collected, — 22 

Vic,,  c.  21. 

JBj  ActofABsembly  22  Vio.  o  21,  it  is  declared  that  **  no  person  shall  dlreotly  or  in- 
directly reoelTe  on  any  contract  to  be  made  for  the  loan  or  any  money  or  goods,  more 
than  mz  pounds  for  th )  forbeannoe  of  one  hundred  pounds  for  one  year,  and  aftv 
that  rate  for  a  greater  or  lesser  sum.  and  a  longer  or  shorter  time." 

Hdd,  That,  under  this  Act,  the  consideration  of  a  note  given  for  a  balance  found  to  b§ 
due  on  settlement,  where  nothing  would  have  been  owing  had  lawAil  interest  been 
ohargM,  wholly  foiled,  and  that  the  defendant  was  entitled  to  reoover  under  notiM  of 
set  off,  everytlung  pud  above  6  per  cent 

>  1  East  666.  »  9  CL  4  JP.  261. 

•  7  B.  &  B  877. 
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Ite  plaintiff  and  defendant  had  certain  monetary  dealings,  ex-  l^"^* 
te&£ng  over  a  considerable  period,  on  which  transactions  more 
tkn  the  legal  rate  of  interest  was  charged  and  paid — the  amount 
being  1  per  cent,  a  month.  On  a  settlement  in  February,  187 1, 
a  certain  amount,  including  part  of  such  extra  interest — the  other 
part  having  been  previously  paid  in  cash — was  found  to  be  due  the 
plaintiff,  which  amount  was  settled  and  paid,  in  part  by  certain 
Botes  of  one  Masson,  and  the  residue  by  the  note  on  which  the 
present  action  was  brought.  Of  the  Masson  notes,  some  had  been 
paid,  and  the  remainder  were  outstanding,  and  not  due,  at  the 
™e  of  the  action  brought.  The  amount  of  the  interest,  over  and 
■'^^▼e  the  l^gal  interest  previously  paid,  and  the  amount  included 
***  tin's  transaction  and  settlement,  was  about  $408,  or  $165  more 
^  the  note  in  suit.  A  verdict  was  taken  for  the  plaintiff  with 
'**^  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  a 
"^ct  for  the  defendant 

^  ^ule  nisi  having  been  obtained  at  a  previous  term, — 

^t..  16.  Tucky  Q'C.9  shewed  cause.  It  did  not  appear  that 
^'  ^ote  was  given  for  usurious  interest,  the  notes  that  were  made 
v^a^son  being  still  outstanding  and  unpaid.  If  the  plaintiff 
™^d  recover  the  amount  of  this  note  there  would  still  admittedly 
**  flioney  due  him,  charging  only  6  per  cent.  At  all  events,  this 
^"'S'  a  voluntary  payment  of  excess  of  interest,  it  could  not  be 
'^^^xed  back  as  money  had  and  received :  Barber  v.  Pott^ 
»'«K>^  t*.  itay,»  Gibsm  v.  Br^tce? 

-f^»Palfner,Q,C,  in  support  of  the  rule.     There  was  nothing  le- 

f^T     due  on  the  settlement  beyond  what  was  included  in  the  other 

note^^      Xhese  the  plaintiff  took  in  payment,  and  the  giving   of 

^     was  a  conditional  payment.     If  not  paid  at  maturity,  the 

"*™lit;y  would  revive.     Chit.  Con.  847.      There   was,  therefore, 

^^Xisideration  for  this  note,  and  the  plaintiff  must  be  nonsuited. 

^^  the  other  point  of  the  case,  there  could  be   no  doubt   about 

^^fendant's  right  to  have  a  verdict  entered  for  him.     The  law 

/^^ig  to  voluntary  payments  did  not  apply  to  the  case  of  money 

1,^,^^^^^^  way  of  usury^  it  not  being  considered  a  voluntary  pay- 
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^^^^        nient:     Marsh  r.  Martindale^   Browning  v,  Morris,^  Tate  v.  ^ 
ings^  Bosanquel  v.  Dashwood.* 

Cur.  Adv  Vu{ 

The  judgmeot  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  It  having  been  admitted  that,  if  illegal  inh 
had  not  been  charged,  no  balance  would  have  been  due  the  pi 
tiff,  but  a  balance  of  $165  would  be  -due  the  defendant,  he  clai 
the  right  to  set  off  the  amount  of  such  illegal  interest  against 
note  ;  in  other  words,  he  claims  that  if  no  illegal  interest  had  1 
charged  against  him,  the  plaintiff  would,  without  the  note  in 
have  been  paid  $165  over  and  above  the  whole  amount  due  1 
with  legal  interest,  and  therefore,  it  is  contended,  the  plainti 
not  entitled  to  recover  on  this  note. 

It  was  not  disputed  on  the  trial  or  at  the  argument  tha  t  the  am 
of  illegal  interest  charged  and  taken  exceeded  the  amouz 
the  note  by  $165 ;  but  it  was  contended  on  the  part  of  the  pi 
tiff,  that  the  paying  such  excess  of  legal  interest  was  a  volun 
payment,  and  could  not  be  set  off,  or  recovered  back — that  mi 
so  paid  on  an  illegal  contract  was  irrecoverable. 

The  1  Rev.  Stat.  c.  102,  §  1,  declares  that  "  no  person  i 
directly  or  indirectly  receive  on  any  contract  to  be  made  for 
loan  of  any  money  or  goods,  more  than  six  pounds  for  the 
bearance  of  one  hundred  pounds,  for  one  year,  and  after 
rate,  for  a  greater  or  less  sum,  and  longer  or  shorter  time  ; 
all  deeds  and  contracts  for  payment  of  any  money  to  be  leni 
for  the  performance  of  anything  undertaken,  upon  or  by  w 


n 

€€ 
€< 
€t 
€€ 

"  more  than  such  rate  of  interest  shall  be  reserved  or  recei 
"  shall  be  utterly  void."  By  sec.  2,  certain  penalties  were  im 
ed  for  taking  more  than  six  per  cent,  interest.  This  statute 
repealed  by  the  Act  22  Vic,  c.  21,  by  the  second  section  ofw 
it  is  declared  that  "  no  person  shall  disectly  or  indirectly  rec 
"  on  any  contract  to  be  made  for  the  loan  of  any  money  or  go 
**  more  than  six  pounds  for  the  forbearance  of  one  hundred  poi 
"  for  one  year,  and  after  that  rate  for  a  greater  or  lesser  i 
**  and  a  longer  or  shorter  time  ;  but  no  deed  or  contract  for  ; 
**  ment  of  any  money  hereafter  loaned,  or  for  the  forbearano 

i8B.ftP.168.  'ST.  R.  681. 
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"anything  undertaken,  upon  or  by  which  more  than  such  rate  of        1^^ 
"interest  shall  be  reserved  or  received,  shall  hereafter  be  deemed       Pitim 

"Yoid." 

Sec.  3  declares,  that  '^  in  any  action  brought  on  any  contract 
"whatsoever  in  which  there  is  directly  or  indirectly  taken  or  re- 
"  served  a  rate  of  interest  exceeding  that  authorized  in  section  2, 
"the  defendant  or  his  attorney  may,  under  the  general  issue,  with 
"notice of  defence  as  in  other  cases,  prove  such  excessive  interest, 
"wd  It  shall  be  deducted  from  the  amount  due  on  such  contract  " 

Here,  then,  we  have  a  positive  statutory  enactment,  that  no 
person  shall  receive  on  any  contract  to  be  made  for  the  loan  of  any 
Bwnejr  more  than  £6  for  the  forbearance  of  £100  for  one  year,  and 
•fter  that  rate,  for  a  greater  or  lesser  sum,  and  for  a  longer  or 
Sorter  time.  Whatever  doubts  may  at  one  time  have  been  en- 
tertained, as  to  the  right  of  a  party  paying  usurious  interest,  to 
Kco?er  back  any  portion  of  the  money  so  paid,  they  have  been 
kng  since  dissipated,  and  text  books  and  cases  now  all  agree  that, 
'here  a  party  has  paid  usurio  us  interest,  he  may  recover  back 
Ae  excess  beyond  the  legal  rate,  in  an  action  for  money  had  and 
''Bceived.  This  is  one  of  the  exceptions  to  the  general  rule,  that 
^f^  money  has  been  paid  in  pursuance  of  an  illegal  contract^  it 
■  generally  irrecoverable ;  and  the  reason  why  it  is  so,  is  because 
»» law  loofks  upon  both  parties  as  being  in  pari  delicto;  but  in  the 
^•■e  of  payment  of  usurious  interest,  it  is  considered  that  the  law, 
Prohibiting  the  taking  of  more  than  a  certain  rate  of  interest^  is 
w  the  protection  of  men  in  needy  and  necessitous  circumstances, 
^  who,  from  their  situation  and  condition^  are  liable  to  be  op- 
pesed  and  imposed  upon ;  and  so  they,  and  the  parties  taking 
•^  JiOTantage  of  their  distress,  are  not  in  pari  delicto — the  lender  oxi 
*wry  being  regarded  by  the  law  as  the  oppressor,  and  the  boi'- 
^'er  as  the  oppressed  and  injured ;  and,  therefore,  in  furtherance 
statute,  the  party  injured,  after  the  transaction  is  completed, 

permitted  to  bring  his  action  and  recover  the  excess  of  interest. 

As  this  is  the  first  case  of  the  kind  brought   before  the  Court 

^  Province,  that  we  are  aware  of,  it  will  be  well  to  cite  the 
at  length,  though  there  is  no  conflict  among  them. 

«^  d^rke  V.  Shea,^  on   counsel  saying  it  was  like  the  case  of 

M  Cowp.  199.  ' 
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^Q74.        money  paid  on  an  usurious  contract,  in  which  case,  no  action  won] 
Pimi       lie  to  recover  it  back ;  for  which  he  cited  Tomhins  v,  Banvett^  Lot 
Mansfield  said,  "  That  case  has  been    denied  a  thousand  times. 
And,  in  delivering  the  judgment  of  the  Court,  he  said,  ^'  There  ai 
"  two  sorts  of  prohibitions  enacted    by  positive  law  in  respect  i 
"  contracts.      1st.  To  protect  weak  or  necessitous  men  from  bein 
"  overreached,  defrauded,  or  oppres  scd.    ITiere,  the  rule,  in  pa 
"  delicto,  port  tor  est  conditio  df/cndcittis,  does  not  hold,  and  an  actio 
will  lie  ;  because  where  the  defendant  imposes  on  the  plaintiff 
is  not  2>ar  delictum.     The  case  of  Toinklns  r.  lianieti  has  bee 
long  exploded.    In  Bosnnquet  v,  Dushwood,  Lord  Hardwicke  an 
Lord  Talbot  both  declared  their  disapprobation  of  it ;  for  in  thi 
case  there  was  not  yar  delictum.    In  the  case  of  money  given  by 
bankrupt  or  his  relations,  to  a  creditor  to  sign  the  certificafc 
the  transaction  is  against  the  oxpri^ss  prohibition   of  the  Act  < 
Parliament,  and  both  are  parties  to  it,  but  not  equally  guilt; 
"  for  the  bankrupt  is  an  oppressed  party,  and  therefore  the  actio 
"will  lie." 

In  Browning  v.  Morris^  I^rd  Mansfield,  delivering  the  judf 
"ment  of  the  Court,  says — "  Where  contracts  or  transactions  arepn 
"hibited  by  positive  statutes,  for  the  sake  of  protecting  one  set  of  me 
"  from  another  set  of  men  ;  the  one,  from  their  situation  and  coi 
"dition,  being  liable  to  be  oppressed  or  imposed  upon  by  the  othen 
"  there,  the  parties  are  not  in  pan  delicto ;  and  in  furtherance  < 
"  these  statutes,  the  person  injured,  after  the  transaction  is  finishc 
"  and  completed,  may  bring  his  action  and  defeat  the  contrac 
For  instance,  by  the  statute  of  usury,  taking  more  than  5  p 
cent,  is  declared  illegal,  and  the  contract  void  ;  but  these  statub 
were  made  to  protect  needy  and  necessitous  persons  from  tb 
"  oppression  of  usurers  and  monied  men,  who  are  .eager  to  tal 
"  advantage  of  the  distress  of  otiiers ;  whilst  they,  on  the  oth< 
'^  hand,  from  the  pressure  of  their  distress,  are  ready  to  come  iDl 
'*  any  terms,  and,  with  their  eyes  wide  open,  not  only  break  tl 
"  law,  but  complete  their  ruin.  Therefore,  the  party  injured  mf 
•*  bring  an  action  for  the  excess  of  interest.** 

In  Atkinson  v.  Denbij^  Bramwell  B.  says : — ^'  I  agree  that  if 

>  1  Stlk.  22.  *  6  H.  A  N.  787- 
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"  man  voluntarily  pays  money  which  he  was  not  bound  to  pay,  as  ^^74. 
"  a  general  rule  he  cannot  recover  it  back.  ♦  ♦  ♦  But  upon 
« this  general  rule,  there  has  been  engrafted  what  has  been  called 
"Jodge-made  law,  but  which  I  think  is  most  salutary  law, 
"The  qualification  is  this,  that  where,  though  the  act  is  voluntary 
'*inon?  sense,  the  person,  for  whom  it  is  done,  has  a  species  of 
"  power  over  the  other,  so  that  the  latter  does  the  act  under  co- 
"ercion;  then,  though  this  contract  is  unlawful,  it  is  not  a  case 
"of  par  dAirfum,  because  it  is  a  case  of  oppressor  and  oppressed. 
"That  is  the  qualification  of  the  general  rule,  and  in  such  cases, 
"though  the  payment  of  money  is  in  a  certain  sense  voluntary,  it 
"maybe  recovered  back.  If  that  is  not  true,  Smif/t  r.  Bromley  j\  and 
"  Smith  V.  Cuff^  were  wrongly  decided  ;  because  there  the  act  was 
"in  one  sense  voluntary,  and  the  agreement  illegal.  But,  those 
**  cases  having  been  so  decided,  I  think  we  are  bound  by  them. 
«•  ♦  •  *  With  great  deference  to  Lord  Winsleydale,  and  the 
"douht  he  expressed  in  Higgins  i\  Piff,^  as  to  the  soundness  of 
"the  dictum  of  Lord  Ellenborough  and  Bayley  .1.  in  Smith  v.  Cuff, 
"I think  that  case  was  rightly  decided."  Wilde  B.,  in  the  same 
*^,  after  quoting  the  language  of  Lord  Mansfield,  in  Browning  v. 
Morris*  cited  above,  says  : — "  The  ap.  lication  of  the  maxim,  quod 
*Jien  nan  debet  factum  valet,  depends  on  whether  the  parties  are  in 
^ fan  delicloJ*^  In  the  same  case,  in  the  Exchequer  Chamber,* 
^lere    the   judgment  was    aflirmed,    Cockbum,    C.   J.    says: — 

*  We  axe   all    of    opinion    that    Smith    r.    Bromley    and    Smith 

*  ».  Cvff  govern  the  present  case.  ♦  ♦  ♦  Where  the  one  per- 
son can  dictate,  and  the  other  has  no  alternative  but  to  submit, 
it  is  coercion ;  and,  in  the  Janguage  of  Lord  Ellenborough  in 

V.  Cuff,  one  holds  the  rod  and  the  other  bows  to  it." 
In  delivering  judgment  in   Higgins  v,  Pift,^  Parke  B.  said: — 

*  There  are  cases  where  a  particeps  criminis  has  been  allowed  to 
recover  back  money  paid  as  the  consideration  for  an  illegal  act, 
where,  though  guilty,  he  is  not  in  pari  delicto:  as,  a  bankrupt 

*  who  has  paid  money  to  obtain  his  certificate ;  or,  a  borrower, 

**  the  premium  of  usury :    Smith  i\  Bromley  ;   or,    the  lender,  a 

^composition  for  a  qui  tam  information  for  that  oflTence :  Williams 

» 2  Doug.  696.  «2Cowp.  791. 
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'^^'^-        "  c.  Hetlcy}  In  such  cases,  the  law  considers  that  he  is  oppresse 
TieTus        <<  and  advantage   taken  of  his  situation,  and  that  he  is  entitled 
"  be  restored  to  the  benefit  he  has  lost  by  the  oppressive  act 
"his  ci'editor." 

With  these  authorities,  all  the  text  books,  English  and   Amer 

can,  agrce.^     In  3,  Parsons  on  Contracts,  p.  137,  the  law  is  thi 

stated :  "  If  a  man  has    paid  money  on   a  usurious  contract,  az 

"  sues  for  its  repayment,  it  seems  that  he  will  recover  so  much  ; 

"  he  has  paid  usuriously:  Bosanqvet  v,  Dashwood^  Droivning  v.  Mo 

"  r!s*     Courts  were  at  first  inclined  to  deny  the  right  of  a  part 

paying  usurious  interest  to  recover  back  any  portion  of  tl 

money  so  paid,  on  the  ground  that  both  parties  to  such  a  tram 

**  action  were  in  jynri  deli  do  ;   and  the  party  paying  the  moii( 

"  parted  Avith  it  freely,  so  that  the  maxim,  Volenti  nan  Jit  injwri 

'*  would  apply.     (Tomkins  v.  BenneL^)     But  this  is  not  now  so,- 

**the  rule  being  that  above  stated;  and  the  distinction  has  been  take 

*'  between  statutes  enacted  on  general  grounds  of  policy  and  pul 

**  lie  expediency,  in  which,  each  party  violating  the  law  is  »»  pa 

'*  delirto^  and  entitled  to  no  assistance  from  a  Court  of  Justice 

"  and  those  laws  enacted  to  protect  weak  or  necessitous  men  froi 

being  over-reached,  defrauded,  or  oppressed,  in  which  even 

the  injured  party  may  have  relief  extended   to  him.     And  th 

whole  purport  and  reason,  both  of  the  law  of  usury,  and  of  tli 

"  great  mass  of  decisions  under  it,  indicate  that  the  lender  o 

"  usury  is  regarded  as  the  oppressor  and  the  criminal,  and  the  bo] 

"  rower  as  the  oppressed  and  injured." 

As  to  the  third  section  of  the  Act  2?  Vict.,  c.  21,  this,  in  on 
opinion,  in  no  way  inteferes  with  the  provisions  of  the  secon 
section,  or  the  principles  applicable  to  it.  It  mereljTy  in  efiec 
provides  that  where  the  action  is  brought  on  the  note — ^the  illegi 
interest  not  having  been  paid,  but  being  included  in  the  note— ^ 
cannot  be  deducted  unless  the  defendant  gives  notice  of  the  defend 
This,  in  no  way  that  we  can  discover,  applies  to  cases  where  th 
party  has  paid  the  illegal  interest,  and  so,  in  the  words  of  the 
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I  8  Kut,  878. 
'  See  Chit  Con.  704;  Broom's  Max.  684;  2  Gieen.  Er.,  %  121;  Bull.  N.  P.182,  ft.; 
Smith*!  L.C.  458  (Am.  ed.),  in  the  notes  to  MenTwesther  v.  Nizso. 
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he  has  been  oppressed — relief  from  which,  if  not  granted  to  him         ^^74. 
in  this  way,  he  would  be  entirely  debarred  from.  P«t«bs 

The  conclusion,  therefore,  at  which  we  have  ariived,  is,  that  the 
consideration  for  the  note  in  suit  wholly  fails  ;  and  that  the  defen- 
dant  is  entitled  to  a  verdict,  and  to  have  an  amount  certified  in  his 
favor,  for  the  sum  paid  to  the  plaintiff  over  and  above  legnl 
interest 

Juihjment  accord iiy/h/. 


FERGUSON  v.  TROOP. 

New  trial. — RrfresJuMnts  to  Jury, — Improp'r  cowfuct, 

When  there  baa  been  anj  improper  oommuuication  by  the  succeesftil  party  with  the 
jvron,  a  new  trial  will  be  granted,  eten  though  the  probable  result  of  a  8«HX>nd  trial 
ivill  be  the  Btaat  as  that  of  the  first. 

This  was  an  action  of  trespass  quarc  clivsttm  /regit  tried  before 

^iVeldon,  J.  at  the  King's  Circuit  in  July,  1873.     During  the  trial, 

^  was  agreed  that  the  jury  shou'd  view  the  place,  which  was  at  Roth- 

*ay,  several  miles  from  the  Court  house;  and  while  there,  after  the 

"view,  and  before  the  verdict,  they  went  into  the  defendant's  house 

by  his  invitation  and  had  lunch.     A  verdict  was  found  for  the 

defendant,  and  in  the  following  Michaelmas  Term,  CAV.WeUlorij 

Q.C.  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  the 

unproper  conduct  of  the  jury,  citing  McNeill  v.  Moore} 

Feb.  10.     A,  L.  Palmer,  Q.  C,  shewed  cause.     There  was  no 
uitention  to  do  wrong  on  the  defendant's  part,  and  the  jury  could 
ttot  have  been  improperly  influenced.     The  evidence  was  over- 
whelming for  the  defendant,  and  a  new   trial  would  result  in  a 
lunilar  verdict.     There  must  be  improper  influences  or  a  wrong 
Uitention,  otherwise  a  new  trial  would  not  be  granted :  Morris  v, 
^ttian ;'  Spence  ».  Trenholm} 

CW.lVddon,  Q,*C>f  in  support  of  the  rule,  submitted  that  the 
^dmiision  of  the  defendant  that  he  entertained  the  jury  was  enough. 
^7  attempt  to  influence  should  be  marked  by  the  Court ;  and  it 
^old  be  impossible  to  say  there  was  no  influence  here.  If  this 
.  ^^•e  were  allowed  to  pass,  the  enquiry  would  always  have  to  be 
ggde,  **  was  the  act  done  from  improper  motives,  or  did  it  affect 

*HiLT1872.  '  1  Han.  78. 

MO  ML  ft  W.  187. 
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the  result  i "     If  the  verdict  had  been  the  other  way  it  woald  nc 
have  been  against  evidence.     Sec  UxufJus  v.  Bwld,^ 

Cur.  Adv.  Vyii. 

ITic  Judgment  of  a  majority  of  the  Court  (Ritchie,  C  J.,  Allei 
and  Weldon,  JJ.)  was  delivered  by 

Ritchie,  C.J.  We  think  the  verdict  in  this  case  should  be  8€ 
aside.  Though  we  impute  no  improper  motives  to  the  defendai 
in  what  he  did,  we  think  that  all  dealings  with  jurors,  which  ma 
lead  to  the  suspicion  of  partiality,  ought  to  bt^  discouraged.  Th 
peculiar  circumstances  of  this  country,  which  almost  neccssaril 
(particularly  in  country  places)  throw  jurors,  witnesses,  and  partie 
together,  and  wh  ere,  generally,  all  parties  are  more  or  less  ac 
quainted,  and  where  the  complaints  of  communications  betwee 
suitors  and  jurors  are  so  frequent,  render  it  absolutely  necessaij 
not  only  for  ensuring  fair  trials,  but  for  establishing  that  confidenc 
which  shoidd  always  exist  in  the  impartial  administration  of  ju« 
tice,  that  when  cases  oi  this  kind  arise,  they  should  be  dealt  wit] 
by  a  consistent  and  rigid  rule,  so  that  all  persons  may  clearb 
imderstand  that  parties  in  suits  before  the  Court,  must  be  carefuli: 
their  intercourse  with  jurors,  and  that  it  will  be  their  interest,  i 
they  -wdsh  to  hold  their  verdict  free  from  question,  to  keep  aloo 
from  the  jurors. 

It  may  be  that  another  trial  will,  as  was  argued,  terminate  a 
this  did,  and  so  both  parties  will  be  unnecessarily  involved  in  in 
convenience  and  expense,  by  granting  a  new  trial.  But  this  con 
sideration  is  an  element  that  ought  not  to  affect  our  judgment 
There  has  been  an  irregularity  ;  and  the  plaintiff  is  entitled  to  i 
regular  trial.  Neither  do  we  think,  that  in  cases  of  this  kind,  wi 
should  go  into  any  enquiry  whether  or  not  injustice  has  been  doni 
by  the  verdict.  We  have  acted  on  that  principle  on  several  oc 
casions. 

Though  the  facts  of  this  case  are  different  from  those  in  McNeil 
V.  Moore,  and  there  has  been  no  attempt  here  to  conceal  the  trutl 
as  there  was  in  that  case,  still  the  same  improper  communicatioi 
with  the  jurors  exists  in  both  cases ;  and  if  this  verdict  should  \h 
allowed  to  stand,  it  would  be  difficult  to  fi>atisiy  the  plaintiff  ii 
this  case,  that  there  was  not  one  law  for  Mr.  Moore,  and  anothcu 
law  for  Mr.  Troop. 

»8D.P.  C.816. 
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The  case  of  Spence  v.  Trenholm,  is  clearly  distinguishable  from 
18  case.  There^  the  taking  the  jurors  to  the  plaintiff's  was  al- 
aa.o8t  a  matter  of  necessity,  and  it  was  the  act  of  the  officer  in 
clxarge  of  the  jury,  and  not  of  the  party.  Here  there  was  not  the 
(lightest  necessity  for  the  jurors  going  to  the  defendant's  house. 

Wethore,  J.     In  the  case  of  McNciU  v.  Moore,  I  differed  from 
8i.    majority  of  the  Court,  but  I  feel  l>ound  by  the  judgment  de- 
livered  in  that  case.      Having  considered  the  evidence   in  the 
present  case,  I  fail  to  discover  any    difference  between   it    and 
McNeill  against  Moore, 

Huh  absohite  for  a  nfw  ti-ud. 
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Dob  ok  the  demise  of  BURNS  v.  JAMES  McGRAW  and  WIFE. 

^f^atment  hj  Mortgagee — Dower — Release  of — Its  effect   on  suhsequenily 
acquired  title  in  wife — Married  Woman — 1  Ihv,  Stat,^  c.  114. 

^*  (one  of  tlie  defenclants)  owning  an  andiyided  third  portion  of  a  lot  of  land,  and 
keLag  in  poescBaion,  executed  a  mortgage  of  the  whole  lot  in  fkTor  of  the  lessor  of  the 
phintiff,  at  the  same  time  giving  a  U)nd.  M*8  wife,  though  not  named  as  a  party 
"to  the  mortgage,  executed  it,  the  testimonium  clause  stating  that  she  did  so  for  the 
Imrpoae  of  rocaaing  her  right  of  dower  in  the  land  mortgaged.  Subsequent  to  the 
mortnge  the  wife  acquired  a  title  to  the  other  two- thirds. 

^<<^d,  ftat  the  lenor  of  the  plaintiff  was  not  entitled  to  reoover  the  portion  subee- 
qpwntly  acquired  bj  the  wife. 

This  was  an  action  of  ejectment  brought  by  the  mortgagee 
Against  the  mortgagor  and  his  wife^  to  recover  an  undivided  two- 
thirds  pirt  of  a  lot  of  land  situate  in  Gloucester  Co.,  tried  before 
^^KTMORE,  J.,  at  the  Gloucester  Circuit.     The  mortgage,  which 
Covered  the  whole  lot,  was  dated  the  26th  May,  1869.     The  wife 
not  named  as  a  party  to  the  deed,  but  she  executed  it,  aad  it 
stated  in  the  testimonium  clause  as  follows,  "  and  Ellen  wife 
**  of  the  said  James  McGraw,  has  hereunto  set  her  hand  and  seal  in 
**  token  of  release  of  her  dower.*'     The  husband  also  gave  a  bond 
Hlong  with  the  mortgage.     At  the  time  of  giving  the  mortgage^ 
^^ther  McGrraw  nor  his  wife  had  any  title  to  the  portion  of  the 
land  described  in  the  consent  rule ;  but  on  the  12th  September, 
^87 1^  she  acquired  a  title  to  it  by  a  deed  from  one  Joseph  Patiick^ 
the  grantee*     The  undivided  third  belonged  to  the  husband  when 
L       the  mortgage  was  given.     A  yerdict  was  taken  for  the  defend- 
w     *3^^  with  leave  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
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in  his  favour.  la  the  Michaelmas  term  following.  Duff,  Q,  C,  fb 
the  plaintiff,  obtained  a  rule  nisiy  citing  2  Co.  Lit.  326  a;  1  Bei 
Stat.  294  ;     Asher  v.  Whitlock  ;^  Waller  v.  Dnikeford? 

Feb.  13.  S.  iJ.  Thomson,  Q.  C.,  shewed  cause.  The  wife  di( 
not  profess  to  convey  any  present  interest  she  had  in  the  land,  bn 
only  any  subsequent  dower  right.  The  deed  does  not  operate  a 
an  estoppel,  as  regards  a  subsequent!}  acquired  title  in  her 
Bingham  on  est.  274.  See     Mdfers  v.  Brown? 

(Allen,  J.  The  plaintiff  also  claimed  that  the  husband  wa 
in  [.ossession  and  had  the  right  to  control  the  wife^s  property 
during  his  life.)  I  deny  that  the  husband  is  estopped  by  the  dee< 
as  to  subsequently  acquired  title,  and  that  it  feeds  the  estoppel 
Doed.  Kerr  v,  Wetmon.^  One  holding  by  right  of  his  wife  is  a  tenan 
by  curtesy,  but  that  cannot  enure  to  the  benefit  of  the  morgagec 
Dow  V,  Dibblec,^  is  against  the  plaintiff. 

^'(/fy  Q*  C'  Suppose  that,  before  our  act  of  assembly  was  passed 
the  title  had  accrued  as  here,  the  wife  could  not  have  enjoyei 
this  as  her  seperate  property  ;  but  the  husband  would  be  seixed  i 
right  of  the  wife,  and  would  be  tenant  in  common  by  virtue  of  hi 
own  right:  Co.  Lit.  b.  If  the  party  getting  title  through  th 
husband  had  got  in  and  claimed  exclusive  posession,  how  coul< 
she  turn  him  oflF? 

(Ritchie,  C.  J.  and  Ali^n,  J.  By  commencing  an  action  o 
ejectment,  joining  the  husband  pro  forma.)  I  do  not  for  a  momen 
rely  on  the  point  that  the  subsequently  acquii*ed  title  feeds  th 
estoppel,  but  my  contention  is  that  our  act  does  not  take  away  th 
right  of  the  husband  to  possession  of  the  whole. 

Cur.  Ado,  Vfdt. 

The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  The  execution  of  the  deed  by  the  wife  as  i 
this  case,  though  she  is  not  named  as  a  party  in  the  deed,  in  ou 
opinion,  while  it  might  bind  her  to  the  extent  of  what  she  pn 
fessed  to  convey,  or  release,  namely,  her  inchoate  right  of  dowei 
if  she  could  be  estopped  by  her  deed,  the  estop^/el  could  ni 
operate  to  the  extent  of  preventing  her  from  setting  up  the  subsc 
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[Hired  title  in  herself.     But  it  is  clear  that  she  cannot 
L 

ue  was  to  be  decided  by  the  principles  of  the  common 
^  be  that  the  plaintiff  would  haye  the  right  to  recover 
on,  because  the  husband  has  the  right  of  possession  of 
ands  of  inheritance,  and  has  an  estate  in  them,  which  he 
' :  Co.  Lit.  326.  a  ;  though  we  do  not  mean  to  say  that 
e  estopped  from  setting  up  the  subsequently  acquired 
wife,  which  may  be  different  from  the  case  of  a  title 
ly  acquired  by  himself.  But  the  question  here  is  not 
the  husband,  but  the  right  of  the  wife ;  and  this  de- 
on  the  principles  of  the  common  law,  but  upon  the  con- 
our  Act  of  Assembly,  1  Rev.Stat.,  c.  114,  which  declares 
: — ^''The  real  and  personal  property  belonging  to  a 
roman  before,  or  accruing  after,  marriage,  except  such 
e  received  from  her  husband  while  married,  shall  be 
her  separate  property,  so  as  to  exempt  it  from  seizure 
Lsibility  in  any  way  for  the  debts  or  liabilities  of  her 
and  hall  not  be  conveyed,  encumbered,  or  disposed  of 
iier  consent,  testified,  if  real  property,  by  her  being  a 
lie  instrument  conveying,  encumbering  or  disposing  of 
<  duly  acknowledged,  as  provided  by  the  laws  for  regu- 
\  acknowledgments  of  married  women." 
lat  18  the  plaintiff  endeavouring  to  do  in  this  action,  but 
e  wife's  property  responsible  for  the  debts  of  her  hus- 
»  very  thing  which  the  law  declares,  in  express  and  un« 
words,  that  it  shall  be  exempt  from.  It  is  impossible, 
me  to  any  other  conclusion  than  that  this  case  falls 
express  words  of  the  Act ;  and  therefore  the  rule  to 
lict  for  the  plaintiff  must  be  discharged. 

Rule  discharged. 
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1874.        MURCHIE  v.  THE  PARISH  OF  CANTERBURY,  IN  THE  COUNT" 

OF  YORK. 

Wihl  liuyJ  tax — Xon-rfRiflent  cnrn/in/f  on  hminess  in  Paruth  wTiere  2a» 
lies — B^v.  Stat.  c.  r)3,  §  19  and' "24  Vic,  c.  \d—Conntrar4ion  of  Act, 

By  Act  24  Vic.  o.  ID,  it  is  provided  that  there  shall  be  assessefl  and  oollooted  AunvaU 
the  sam  of  one  cent  an  ac-e  on  granted  wilderness  land,  bit  it  is  also  declared  du 

••  un  nvinir  of'  fiin^ff  shtiH  /;•■  ftiA'tf  u»'hr  th''  f*  i  'uti'tng  .i/"  fhh  A'f  on  I  'nit   iti    t  ' 

Pnri^h  wh.rr  h-  rfsufrs,"  The  1  RcT  SUt ,  c.  68,  §  19,  declares  that  •«  for  the  poi 
poses  of  ass'^sment  every  per-on  carryinfc  on  business  in  any  parish  shall  be  dmmm 
an  inhabitant  thereof.** 
Held,  That,  as  the  Act  24  Vict,  pointed  oat  the  mode  of  levying  and  assessing  the  lft= 
the  mode  of  assessment  provided  by  the  Revised  Statutes  was  not  inoorporat.>d  in  Hm 
Act,  and  thit  section  19  had  no  application  to  it.  Besides,  the  Legislature  haa  n^ 
the  word  **  resident**  in  a  sense  different  from  that  of  **  inhabitant'* — the  form- 
having  reference  to  ao  actual,  and  not  a  constructive,  residence.  The  pliintlff,  belc 
a  non-resident,  though  doing  business  in  the  Parish  where  his  land  lay,  was,  ther^ 
ibre,  held  not  to  be  exempt  from  assessment. 

Special  case  stated  as  follows  : 

1st.     The  Plaintiff  IS  the  sole  owner  of  various  lots  of  wilde  • 
ness  land,  situate  in  the  Parish  of  Canterbury,  in  the  County  * 
York,  amounting  in    all  to    twenty-four   thousand  six   hundra 
acres. 

2nd.  The  Assessors  of  Rates  for  the  said  Parish  of  Canterbur  ' 
for  the  year  1873  and  in  that  year  made  an  Assessment  under  tl 
provisions  of  the  Act  of  Assembly,  24  Victoria,  Cap.  19,*  enff 
tuled  : — "  An  Act  to  impose  a  tax  on  unimproved  Granted  land 
to  provide  a  fund  for  opening  cf  Roads  and  building  Bridges  5 

*  Section  1  declares,  that,  **  there  shall  be  annually  as-essed  and  collected  a  imto 
sam  of  nm*  cent  on  every  acre  of  g^nted  wilderness  land,  except  as  hereinafter  e 
oepted;  the  said  sum  to  be  paid  by  the  respustive  owners  thereof,  and  to  be  auMitf 
levied,  collei^ted  and  applied  as  hereinafter  prescribed  and  directed.** 

Section  2  declares,  th  it,  '*  it  shall  be  the  duty  of  the  Assessors  of  Rates  fin  C 
several  Paishes  in  this  Province,  in  each  and  every  year,  to  prepare  a  list  shewiiig  t« 
quantity  of  land  to  be  taxed  in  their  respective  Parishes,  with  the  amount  to  be  nmmm 
upon  each  individual,  iind  deliver  a  true  copy  thereof  on  or  before  the  first  day  of  Jm 
in  each  and  every  year,  to  the  Collectors  elected  or  appointed  for  the  said  ParUNi 
collHst  the  Parish  rates,  the  said  -urn  or  tax  to  be  collected,  sued  for,  and  leuufw^ 
in  the  same  manner  as  rates  and  taxes  are  now  collected,  sued  for,  and  reoofiC" 
under  any  Act  now  or  that  may  be  hereafter  in  force  rel  itive  to  the  assesnng,  IsfylK 
and  collecting  County  or  Parish  rates.** 

Section  r>  enacts  that  *'  when  any  proprietor  of  any  lot  or  tract  of  land  oontalnfii 
three  hundred  acres  or  less  shall  be  residmg  thereon  either  by  himself  or  others*  or  3 
case  of  non  residents,  shall  have  improved  and  brought  into  a  state  of  oultivaftSon  t? 
acres  for  each  and  every  hundred  acres  of  land  of  which  such  person  shall  be  the  owBi- 
for  the  time  being  as  aforesaid,  such  lot  or  tract  of  land  diall  be  deemed  improTod,  tf 
exempt  Aram  taxation  under  this  Act.**  (This  section  does  not  apply  to  tho  pimBt 
case.) 

Section  6,  (after  making  provision  for  taxation  where  the  improTeoienti  on  ilw  hM 
are  less  than  10  prr  c>  nf,)  enacts,  that,  **  no  owner  of  lands  shall  be  tnxed jUMkr  t3 
pronaions  of  the  Aot  on  lands  in  the  Pariah  where  he  residei.*' 
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the  Parishes  in   which  the  lands  lie,"  of  one  cent  an  acre  on        ^^74. 
Plaintiff's  lands,  amounting  to  two  hundred  and  forty-six  Dollars.      Mubohii 

8rd.  The  Plaintiff  resides  in  Charlotte  County,  hut  owns  and 
mns  a  Saw  Mill,  and  carries  on  a  lumbering  business  in  the  said 
Parish : —  CAvmBum  r 

4th.  The  Assessors  for  Canterbury  in  the  year  1873,  assessed 
the  said  Plaintiff  for  Poor  and  County  and  Parish  Rates,  as  an  in- 
habitant  of  the  said  Parish,  under  Section  19,^  of  Cap.  53, 1st  Re- 
viled Statutes,  page  130. 
Qaestion  for  the  opinion  of  the  Court : — 
Is  Plaintiff,  under  the  above  state  of  facts,  liable  to  pay  the 
ttt  of  one  cent  an  acre  on  his  Wilderness  lands,  situate  in  the 
•aid  Parish  of  Canterbury  ? 

Feb.  13.  Blair,  for  the  plaintiff,  contended  that,  by  virtue  of 
the  19th  section  of  the  Rev.  Stat.,  c.  53,  the  plaintiff,  carrying  on 
viudness  in  the  Parish,  was,  by  law,  made  a  statutory  resident,  and 
^w»,  therefore,  exempt  from  taxation  under  the  6th  section  of  the 
-Act  24  Vict.,  c.  19. 

Rmsford,  for  the  defendants.  To  entitle  a  person  to  exemp- 
^Q  irom  the  wild  land  tax  he  must,  under  the  Act,  be  a  resident 
^f the  Parish.  The  word  "inhabitant,"  in  the  Revised  Statutes 
Qoly  applies  to  the  assessment  on  personal  estate  and  income,  and 
<^  no  reference  to  real  estate. 

(Allen,  J.  You  say  the  Legislature  makes  a  distinction  be- 
t^a  "  inhabitant "  and  "  resident " — that,  when  it  speaks  of 
^  former,  it  means  constructive,  but  when  the  latter,  actual, 
^^Bsdence.)  This  is  a  tax  on  the  land,  and  not  on  the  person.  In 
tt>  case  of  the  New  Brunswick  and  Nova  Scotia  Land  Co.  v  Parish 
^Douglas,  decided  in  Easter  T.  1864,  the  same  point  was  raised, 
^  the  Court  discharged  the  rule. 

Btotr,  in  reply.  He  said  the  case  referred  to  on  the  other  side 
^  not  reported,  and  he  thought  the  learned  counsel  was  in  error 
**g»ding  it 

In  ex  parts  Smith^  this  Court  decided  that  a  person  doing  busi- 
*«  within  the  City  of  Fredericton  was  an  inhabitatant. 
, Cur.  Adv.  VuU. 

^>i^  19  oaoti  thai,  "  ibr  the  pnrpoees  of  aMeesment  every  person  oarrying  on 

burinMi  in  any  pariah  iball  be  deemed  an  inhabitant  tbereufl" 
*Aatip.l47. 
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^^'*^  The  judgment  of  the  Court  (Allen,  Weldon  and  Wetmore,  J. . 

MuBoiiiB      was  delivered  by 

THji  Pakish        Allen,  J.     The  question  in  this  case  is,  whether  the  plaintiff 
OF  liable  to  be  assessed  under  the  Act  24,  Vic,  c.  19,  for  imposiof 

Cantrbb  rt    tax  on  uniinpn)V(  d  granted  land. 

At  the  time  of  ilie  pasbiiig  of  this  Act,  and  at  the  time  t 
assessment  complained  ot  w{»s  made,  the  Act  in  force  lor  feryi 
and  col  lectins  County  and  Parish  rates,  was  the  I  Rev.  Statnt< 
c  53 ;  and  it  is  contended,  that  under  the  19th  Sect,  of  tl 
chapter,  which  declares,  that  **  for  the  purposes  of  a^sessmen:,  eve 
*'  pel  son  carrying  (>n  business  in  any  Parish  shall  be  deemed  ; 
**  inhabitant  thereof," — the  plaintiff  is  excrap"  from  t<ixation  ;  t 
6th  sect  of  the  Act  24  Vict  ,  c.  19,  having  declared  that  no  own 
of  lands  shall  be  taxed  under  tliat  Act,  in  the  Parish  where 
resides.  In  other  words — that,  by  virtue  of  this  19th  sect.,  t 
plaintiff  is,  by  law,  made  a  statutory  resident  in  the  Parish 
Canterbury,  and  therefore  within  the  exception. 

\n  order  to  support  this  construction,  it  is  necessary  to  establi 
thjit  the  mode  of  assej^sment  pointed  out  in  the  Rev.  Stat.,  c,  53> 
incorporated  in  the  Act  24  Vict.,  c.  19,  which,  we  think,  is  u 
the  case.  The  2nd  sect,  of  this  Act  does  not  declare  that  the  wi 
land  tax  is  to  be  leried,  coll  ctcd,  etc.  in  the  same  manner  th 
rates  are  lericd  and  collected  under  any  Act  in  force  relative  to  t 
assessing  and  collecting  County  rates ;  but  merely  that  the  t 
shall  be  collected  and  recovered  in  that  manner.  The  mode 
assessing  and  levying  the  tax  is  pointed  out  in  the  Act  itsel£ 
is  a  tax  upon  the  land,  though  it  is  assessed  upon,  and  collect 
from,  the  owner ;  it  does  not  depend  in  any  way  upon  the  viil 
ot  the  land,  nor  upon  the  aihount  required  to  be  levied  tipiOttv 
Parish  for  general  purposes,  as  the  ordinary  as^sstnentft^  fete.,'  d 
and  which  necessarily  vary  in  amount  each  ydar  ;  but'  is  tt=fiite)d[^''D 
jyer  acie,  upon  the  quantity  of  land  ;=— the  mode  of'assetfaitig'tliei 
f:re,  pointed  out  by  the  Rev.  Stat.,  c.  53,  would  not  be  fip^Il^b^ 
and  could  not  be  adopted.  .  ^    :.  ♦     ■,,-.     ,.. ,,  ^  m 

It  is  very  evident  also,  we  think,  that*' the  woi*d"8^**^t^Bdfat^ 
and  ^*  inhabitants,^'  as  used  in  that  chapter,  are  not  conyerdfa 
terms,  atid  Wi^e  Hbt  intended  to  express  thd  sam^'clMs  of  pasntfc 
The  11th  sect,  declares  that  the  rate  shait  t)%  made  iippi^$)b^  i^ 
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estate  in  the  Parish,  "  whether  of  residents  or  non-rcsidents,  and         ^^7^* 
"upon  the  personal  estate  and  income  of  the  inhabitants  of  the  same.*'      Mubcum 
Under  this  section,  non-resident  owners  ol  real  estate  are  not  ^ 

•  •  TAB  PaBMH 

liable  to  be  assessed  on  income,  unless  they  carry  on  business  in  op 

the  Parish  where  the  assessment  is  made  ;  and  in  that  case,  for  the  '""'^'^ 

purpose  of  assessing  their  personal  estates  and  incomes,  the   19th 

aect.  of  the  Act  declares  that  they  shall  be  deemed  "  inhabitants  " 

of  the  Parish,  but  not  *'  residents."     We    think  the  legislature 

used  those  distinctive  terms  advisedly.     This  is  evident  from  other 

sections  of  the  chapter.     Thus,  the  24th  sect.,  which  requires  the 

Collector  of  raters  to  give  persons  assessed  a  written  statement  of 

the  amount  against  them,  directs,  that  in  case  of  a  person  carrying 

on  business  in  a  Parish,  ^*  and  not  residing  i/tcrclii,^*  the  statement 

is  to  be  left  with  his  clerk  or  agent.     So,  the  25th  and  26th  sects., 

directing  how  the  Collector  may  sue  for  rates,  speak  of  the  j)ersons 

assessed,  residing  in  the  Parish  or  County,  and  7iot  residing  in  the 

County. 

It  is  clear,  therefore,  to  us,  that  the  19th  sect,  of  chap.  53  has  no 
application  to  the  mode  of  assessing  the  tax  under  the  Act  24, 
Vic,  c.  19,  which,  in  that  respect,  is  complete  in  itself. 

The  question  of  the  plaintifTs  liability  must,  then,  depend  upon 
the  words  of  the  Act  24  Vict.,  c.  19  ;  and,  unless  we  are  to  con- 
strue the  words  of  the  Act  in  a  sense  altogether  different  from 
their  ordinary  and  natural  meaning,  it  is  impossible  to  hold  that 
the  plaintiflF  comei  within  the  exemption.  The  oth  section,  which 
exempts  land  from  the  tax  in  certain  cases,  speaks  of  residents  and 
^n-resideots — terms  similar  to  those  used  in  section  11  of  the 
Bey. Stat,  c.  53,  as  distinguished  from  *^  inhabitants."  We  there- 
rare  think  there  can  be  no  doubt  that  the  6th  section  refers  to  an 
•ctual,  and  not  a  constructive  or  statutory,  residence. 

A  similar  question  to  this,  arose  on  this  Act  in  the  case  of 
Wc  Hew  Brunswick  and  Nova  Scotia  Land  Co.,  in  Easter  T., 
1864.  We  have  been  unable  to  discover  the  exact  point  on  which 
tke  decision  was  given,  though  we  believe  it  was  upon  the  same 
^Qe  as  is  raised  here.  Be  this  as  it  may,  we  have  no  doubt  about 
t«c  proper  construction  of  the  act,  and  therefore  our  judgment 
iBQst  be  in  favor  of  the  defendants. 

Judgment  for  defendants. 


192  CASES  IN  THE  SUPREME  COURT, 

1874.  HALL  V.  .VXLAN  et  al. 

Fib.  10/ A. 

Pleading — Action   of  covenant — Proviso  —Ncc^sxiti/  of  sHting   out  in 

clciration — Breach  of  Covenant — Non-feasance, 

Febbuart  10th,  18^ 

\\  here  the  promise  or  ooTenant  coDtains  rd  exception  or  proviso  qualifying  the 
fendant's  linbility,  the  declaration  must  state  the  exception  or  proviso,  and  it 
be  wrong  to  s  ate  the  contract  as  an  absolute  one ;  but  if  the  covenant  or  t4aii 
an  agreement  is  tibsolute  in  itself,  without  any  exception  or  proviso,  or  any  refe 
to  any,  it  may  be  declared  on  as  an  absolute  contract,  although,  in  a  diLtinot  p« 
the  deed  or  instrument,  there  is  a  proviso  defeating  or  qualifying  it  under  oe 
circumstances,  such  a  proviso  being  in  the  nature  of  a  defeasmce,  and  to  be  8i 
on  the  other  side. 

A  covenant,  not  directly  or  indirectly  to  sell  machines  in  certain  counties,  is  not  bi 
by  an  omission  on  the  covenantor's  part,  in  selling  the  machines  where  he  I 
right  to  8«11  them,  to  stipulate  that  the  purchasers  should  not  re-sell  in  any  o 
counties  where  the  covenantee  had  the  exclusive  right  of  sale.  There  might 
a  breach  of  the  covenant,  if  it  wore  shown  that  tie  covenantor  kr.ew,  when  be 
the  machines,  that  the  intention  of  the  purchaser  was  to  re-sell  them  iik  a  oo< 
where  the  covenantor  h  d  no  right  to  sell. 

This  was  «in  action  of  covenant.  The  declaration  stated  1 
whereas  heretofore,  to  wit,  on  the  29th  May,  18()0,  by  a  cer 
indenture  made  between  the  plaintift'  and  defendants,  after  n 
ing  that  by  letters  patent  dated  the  29tli  June,  1858,  the  Qu 
gave  and  granted  to  the  plaintiff,  his  executors,  administrators 
assigns,  the  full  and  exclusive  right  of  making,  using,  and  vcnc 
within  the  pro^nnce  for  the  term  of  14  years,  a  certain  invem 
of  the  plaintiS^'s  for  extracting  stumps  from  land,  described  f 
"hand- power  patent  stump  machine  ;"  and  that  the  plaintiff 
agreed  to  grant  to  the  defendants,  licence  and  authority  to  ma 
facture  stump  machines  upon  the  principle  described  in  the  sp 
fication  of  said  letters  patent,  and  to  use  anl  sell  the  same  u 
the  conditions  thereinafter  mentioned ;  it  was  witnessed  that 
plaintiff  gave  and  granted  to  the  defendants,  and  the  survive: 
them,  etc.,  full  power,  licence,  and  authority  to  manufact 
stump  machines  according  to  the  plaintiff 's  invention,  and  on 
principle  described  in  the  specification  referred  to  in  the  let 
patent,  and  to  use,  sell  and  dispose  of  the  same  in  such  manne: 
they  should  think  fit,  in  any  place  >vithin  the  Province,  excep 
the  Counties  of  Eestigouche,  Gloucester,  Northumberland  i 
Kent,  during  the  residue  of  the  said  term  of  14  years,  granted 
the  said  letters  patent,  as  fully  and  amply  as  the  plaintiff  co 
have  done  if  the  said  indenture  had  not  been  made.  That 
defendants  covenanted  and  agreed  with  the  plaintiff  that  tl 
and  the  survivor  of  them,  his  executors,  etc.,  would  construct  i 
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build,  within  three  years  from  the  date  of  the  said  indenture,  100         1874. 
of  the  said  stump  machines,  and  upon  the  sale  of  each  and  every         Hall 
sixcli  machine,  or  within  six   months  thereafter,  pay  the  plaintiff 
^X150;  and  in  case  they  should  neglect  to  construct  100  machines 
thin  the  term  of  three  years,  then  they  should  pay  the  plaintiff 
and  after   the  rate  of  $12.50  for  each  machine  that  might  be 
deficient  in  completing  that  number,  in  like  manner  as  if  they  had 
completed  and  sold  the  said  100  machines.     The  declaration  then 
averred  that  the  plaintiff  had  performed  all  the  covenants  in  the 
indenture  on  his  part  to  be  performed ;    but  that   the   defendants 
did  not  within  the  said  term  of  three  years,  construct  100  of  the 
said  machines  according  to  the  said  indenture,  but  wholly  neglect- 
ed and  refused  so  to  do,  and  had  broken  the  said  covenant. 

The  agreement  put  in  evidence,  after  reciting  the  gi  anting  of  the 
letters  Patent  to  the  plaintiff,  proceeded  as  follows  : — 

**  And    Whereas^    The   sjiid    Washington    Hall    (plaintiff;   has 
'^^reed  to  grant  to  the  said  Thomas  G.  Allan  and  Harris  Allan, 
''(defendants)  and  the  survivor  of  them,  licence  and  authority  to 
''manufacture  stump  machines  upon  the  principle  described  in  the 
"specification  of  the  said  Letters  Patent,  and  to  use  and  sell  the 
"sanoe  upon  the  conditions  hereinafter  mentioned  j  and  the  said 
"■Thomas  G.  Allan  and  Harris  Allan,  in  pursuance  of  such  agree- 
*nient,  have  already  partially  manufactured  a   quantity  of  such 
"machines.     Now  this  indenture  witnesseth,  that  in  pursuance  of 
"the  said  agreement,  he,  the  said  \V.  Hall,  hath  given  and  granted 
*aud  by  these  presents  doth  give  and  grant  unto  the  said  defend- 
**nts  and  the  survivor  of  them,  his  executors,  etc.,  full  power, 
*'  licence,  liberty  and  authority  to   manufacture  stump  machines 
According  to  the  invention  of  the  said  W.  Hall,  and  upon  the 
principle  described  in   the  specification  referred  to  in  the  said 
letters  Patent,  and  to  use,  sell,  and  dispose  of  the  same  in  such 
^Aauner  as  they  shall  think  fit,  in  any  place  within  the  said  Pro- 
duce, except  in  the  Counties  of  Restigouche,  Gloucester,  North- 
'^imberland  and  Kent.     To  have,  hold,  exercise  and  enjoy  the 
^aid  Ucense,  privilege  and  authority,  unto  the  said  defendants  and 
the  survivor  of  them,  his  executors,   etc.,  during  the  residue 
^f  the  said  term  of  fourteen  years,  granted  by  the  said  Letters 
Jatent^  as  fully  and  amply  as  the  said  W.  Hall  could  do  if  these 
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^^^^-  **  presents  had  not  been  granted.  And  the  said  defendai 
Hall  "do  hereby,  for  themselves,  and  the  survivor  of  them,  and  I 
"heirs,  executors,  etc.,  of  such  surWvor,  covenant  and  agree 
"  and  with  the  said  W.  Hall,  his  executors,  etc.,  that  they,  the  8. 
"  defendants  and  the  survivor,  eic,  will  construct  and  build,  witl 
"  three  years  from  the  dale  hereof,  one  hundred  of  the  said  stui 
"  machines,  (including  those  already  partially  built),  and  upon  1 
**  sale  of  each  and  every  such  machine,  or  within  six  months  the 
"  after,  will  pay  to  the  said  W.  Hall,  his  executors,  etc.,  the  s" 
"  of  $12.50  ;  and  in  case  they  shall  neglect  to  construct  the  s 
"  one  hundred  machines  within  the  said  term  ol  three  years,  tb 
"  the  said  delendants,  and  the  survivor,  etc.,  will  pay  to  the  s 
"  W.  Hall,  his  executors,  etc.,  at  and  after  the  rate  of  $12.50 
"  each  machine  that  may  be  deficient  in  completing  the  said  na 
"  ber,  in  like  manner  as  if  they  had  built  and  sold  the  said  a 
"  hundred  machines."  Then  followed  a  covenant  by  the  plaint 
that  he  would  not  thereafter,  daring  the  continuance  of  the  si 
Letters  Patent,  "  construct  or  manufacture,  or  knowingly  pern: 
"  or  suffer  any  person  to  construct  or  manufacture  any  of  the  s£ 
"  stump  machines  in  the  Province,  or  use  or  sell  or  oflFer  for  sa 
"  directly  or  indirectly,  any  such  machines  at  any  place  within  t 
"  Province,  except  in  the  said  Counties  of  Restigouche,  Gloucest 
"  Northumberland  and  Kent."  And  further,  that  the  defeadai 
and  the  survivor  of  them,  etc.,  should  be  at  liberty  to  proseci 
any  action  or  suit,  or  take  any  other  necessary  proceedings  in  1 
name  against  any  person,  for  any  infringement  or  violation  of  t 
patent  right,  except  in  the  counties  thereinbefore  excepted,  a 
that  he  (plaintiff)  would  pay  h  ilf  the  expen'^es  incurred  by  t 
defendants  in  any  such  proceedings  ;  and  that  he  would  at  all  tin 
thereafter,  during  the  continuance  of  the  Letters  Patent,  use  1 
best  endeavors  to  discover  and  prevent  any  infringement 
the  rights  granted  by  the  Letters  Patent,  and  would  co 
municate  the  same,  when  discovered,  to  the  defendat 
or  the  survivor  of  them,  etc.,  and  would  do  all  necess: 
acts,  matters  and  things,  for  better  enabling  them  to  protect 
defend  the  rights  granted  by  the  Letters  Patent,  or  to  prosec' 
any  action  or  proceeding  against  any  person  infringing  the  sac 
And  also  that  he,  the  said  W.  Hall,  his  executors,  etc.,  should  n 
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nor  would  at  any  lime  thereafter,  make  any  conveyance,  assign-  1®"^ 

ment  or  transfer,  or  do  any  other  act  or  thing  to  affect  or  preju-  Hall 
dice  the  right  and  authority  thereinbefore  granted  to  the  said  de- 
fendants, or  which  would  tend  to  injure  or  delay  the  sale  of  the 
stamp  machines  within  the  limits  thereinbefore  granted,  or  to 
affect  or  delay  any  suit  to  be  brought  for  the  infringement  of  the 
«iiid  palPnt  rights.  And  it  wat  thereby  declared  to  be  the  true  in- 
tent and  meuiing  of  the  agreement,  that  if  the  said  W.  Hall,  his 
executors,  etc.,  should  violate,  or  neglect  to  perform  any  of  the 
covenints  thereinbefore  contained  on  his  and  their  part  to  be  p?»r- 
formed,  that  then,  and  in  such  case,  the  covenant  of  the  said  de- 
fendants for  the  manufacture  of,  and  payment  for,  the  said  stump 
niachines  should  cease,  and  be  absolutely  null  and  void,  so  far  as 
'elated  to  any  of  the  said  machines  remaining  unsold,  or  their  lia- 
wHty  to  construct  further  machines  at  the  time  of  such  violation 
or  negligence. 

The  plaintiflF  sold  machines  in  the  County  of  Northumberland, 
'^thout  imposing  any  restrictions  upon  the  purchasers  that  they 
^ould  not  re-sell  in  one  of  the  Counties  where  the  defendants  had 
^ne  exclusive  right.  This,  the  defendants  claimed,  was  an  indirect 
Eolation  of  the  plaintiff's  covenant  not  to  use,  or  sell,  or  offer  for 
**1^,  directly  or  indirectly,  any  of  the  machines  at  any  pljice  within 
the  Province,  except  in  the  four  counties  mentioned. 

At  the  trial  it  was  agreed  that  leave  should  be  reserved  to  enter 
*  nonsuit,  or  a  verdict  for  the  defendants,  or  that  the  Court  should 
<>rder  a  verdict  to   be  entered  for  the  plaintiff  for  $937.50,  the 
*^ount  to  which  it  was  admitted  the  plaintiff  would  be  entitled  if 
the  vei'dict  should  finally  be  in  his  favor. 

,  June  27,  1873.     A,.   L.   Pahner,   Q,    C,   for  the  defendants. 
A^ere  must  be  a  nonsuit  entered  in  this  case  oh  the  ground  ot 
^?triance.     The  coritrfict  declared  oij  is  an  absolute  one  to  mahu- 
fiicture  100  machiqes  within  3  years,  while  the  contract  proved 
contained  conditions.     The  plaintiff^  was  prohibited  .  ffom  selling 
^  Ae,  four  excepted  counties,  unless,  as  I  contend,  with  a  restric- 
uon  upon  purcliasers  not  to  sell  in  the  counties  in  which  the  de- 
fendants-had the  right  to  sell.     The  contract,  in  effect,  isitbis: — 
"I  wiUf  .i]di0ii;e,  the   machines   if    you   don't   violate  your,  con- 
"Miit*^!    It- is  not  a  defeasance^  becatise,  on  th<$  ri^lation  ^bf  the 
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^^'^^'        plaintifTs  covenant,  the  contract  remained  good  as  to  the  machinefe 

made  and  sold.     The  invStrument  must  be  construed  having  refer- 

Allav.       ^^^^  ^®  *^®  terms  of  the  whole  contract.     This  defence  is  perfectlji 

good  in  plea  of  won  est  /actum  where  no  oyer  is  craved:  Chitty  PI. 

433 ;  See  Chittv  PI.  320 

If  the  phintifF's  covenant  amounts  to  a  condition  precedent,  oi 
the  two  covenants  are  dependant,  then  there  is  a  variance,  as  the 
plaintiff's  covenant  should  have  been  set  out,  and  performance  o 
it  averred  and  proved.  The  difference  between  a  condition  and  i 
defeasance  is  laid  down  in  3  Com,  Dig,  374,  Tit.  Defetwince  (A)^ 
2  Parsons  on  contracts,  528,  529 ;  Tho)yc  r.  T/iorpe;^  Cam 
bridge  v.  Cole;^  Chilty  Contracts,  808 ;  f'hUtu  PL  309.*  Th» 
plaintiff  proved  conclusively  that  he  had  violated  the  contract 
He  brought  machines  into  the  Province,  and  sold  in  Northum- 
berland without  any  restriction  as  to  their  re-sale  or  use  in  tha 
other  counties.  This  was  a  violation  of  his  contract,  and,  therefore^ 
the  defendants  are  entitled  to  have  the  verdict  entered  for  them 

Betts  V,  Nei/son ;  *  Oxley  v,  Holden,^ 

Duffy  Q,  0.  and  Dr.  Backer,  Q.  C,  for  the  plaintiflf. 

The  contract  is  properly  declared  on.  The  defendants'  cove- 
nant was  absolute  to  construct  the  machines,  subject  to  be  defeated 
if  the  plaintiff  violated  his  covenant ;  but  that  was  clearly  mat^eo 
of  a  plea  to  be  proved  by  the  defendants,  otherwise  the  plaintiffl 
would  be  called  to  prove  a  negative,  that  he  had  not  violated  his 
agreement ;  for  there  was  nothing  for  him  to  do — he  was  to  ab- 
stain from  doing  certain  things.  The  plaintiff's  and  defendants' 
covenants  are  made  in  the  contract  entirely  separate.  If  th« 
agreement,  in  setting  out  the  defendants'  covenant  on  which  thiai 
action  is  brought,  had  referred  to  the  plaintiff's  covenant,  so  as  to^ 
make  the  one  depend  upon  the  other  and  refer  to  it,  then  thee 
plaintiff's  covenant  must  have  been  set  out.  But  it  does  not ;  and . 
this  seems  to  be  in  the  distinction,  Chitty  Pl.,^  310, 224  ;  Vavasour' 
V,  Ormix/d'  f  HotAam  v.  East  India  Company  f  Crutson  v,  Attwood,^ 

The  contract  is,  therefore,  correctly  declared  upon,  and   the^ 

-  -"■ ■ 

>1^  Mod.  460.  MSAm.ed. 

'  Wm.  S«niiden,  819.  t  q  B.  &  C.  48a 

'  6  ed.  Loud.  » 1  T.  R.  645. 

«L.  B.  8  Ch.  ADp.429»  8  Fish.  IMg.  687.  '  26  L.  J.,  JBx.  244 
»  8  C.  B.  (N.  S).  666. 
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01:1.11s  is  upon  the  defendants,  to  shew  that  their  liability  had  been         ^^^- 

d.^terinined  by  the  act  of  the  plaintiff,  in  committing  a  breach  of        Hail 

h.i.s  covenant.    No  such  answer  was  shown,  for  the  contract  in  no 

ay  provides  that  the  plaintiff  could  only  sell  the  machines  in  the 

cepted  counties  subject  to  a  restriction  as  to  their  use  or  re-sale 

the  other  counties,  and  no  such  restriction  can  be  imported  into 

it.      The  jury  found  expressly  that  in  none  of  the  instances  put 

forward  by  the  defendants,  as  breaches  of  his  covenant,  had  he  in 

any   way  been  guilty  of  them.     Under  these  circumstances  the 

verdict  must  be  entered  for  the  plaintiff. 

Cur,  Adv.  Fult. 

The  judgment  of  the  Court  was  (Allen  and  Weldon,  J.  J.)  de- 
livered by 

AiXEN,  J.  The  first  question  in  this  case  is,  whether  the  contract 
18  properly  set  out  in  the  declaration,  as  an  absolute  contract  by  the 
defendants  to  construct  100  machines,  or  whether  the  proviso  in  the 
Buosequent  part  of  the  agreement,  which  qualified  the  defendants' 
"ability  in  case  the  plaintiff  neglected  to  perform  any  of  the  cove- 
*^nt8  on  his  part,  should  have  been  stated  in  the  declaration.     In 
1  CftiV.  PL  309,  it  is  said  that,  "  if  the  defendant's  promise  con- 
*'  tain,  as  part  o/ity  an  exception  or  proviso  which  qualifies  his  lia- 
*'  oility,  or,  in  certain  instances,  renders  him  altogether  irresponible, 
^o  that  he  was  not  in  law  ahsohtely  bound,  the  declaration  must 
Notice  the  exception  or  proviso,  or  there  will  be  a  fatal  mis-state- 
'SienL"     But  there  is  another  rule  of  pleading,  that  matter  which 
^*^«iild  come  more  properly  from  the  other  side  need  not  be  stated 
'^  the  declaration :    "  Matter  in  defeasance  of   the  action  need 
iiot  be  stated  ;  and  wherever  there  is  a  circumstance,  the  omis- 
sion of  which  is  to  defeat  the  plaintiff's  right  of  action,  prima 
\j/acie  well  founded,  whether  called  by  the  name  of  a  proviso,  or 
a  condition  subsequent,  it  must,  in  its  nature,  be  a  matter  of  de- 
ience,  and  ought  to  be  shown  in  pleading  by  the  opposite  party:" 
^    Chit,  PL  228.    The  distinction  seems  to  be,  that  where  the  prom- 
^•«  or  covenant  itself  contains  an  exception  or  proviso  qualifying 
^^e  defendant's  liability,  the  declaration  must  state  the  exception 
^^  proviso,  and  it  will  be  wrong  to  state  the  contract  as  an  abso- 
L      lute  one ;  bat  if  the  covenant  or  clause  in  an  agreement  is  absolute 
m      ^  itself,  without  any  exception  or  proviso,  or  any  reference  to 
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'^*^^-  any,  it  may  be  declared  on  as  an  absolute  contract,  although,  in 
Hall  distinct  part  of  the  deed  or  instrument,  there  is  a  proviso  defeatin. 
or  qualifying  it  under  certain  circumstances  :  such  a  proviso  is  i 
the  nature  of  a  defeasance,  and  must  be  set  up  by  the  other  side 
Bull,  Sf  T^'ake*s  PL,  60.  It  is  contended,  In  this  case,  that,  by  th 
words  "  upon  the  conditions  hereinafter  mentioned,"  in  the  n 
citing  part  of  the  agreement,  the  proviso  at  the  end  of  the  agree 
meiit  is  incorporated  in  the  defendants'  covenant,  which  wa 
thereby  made  a  conditional  covenant  only,  txs  in  Vavasour  i 
Onnrod '^  but  we  think  those  words  only  relate  to  the  qualifie 
right  given  to  the  defendants  to  use  and  sell  the  machines  in  cei 
tain  parts  of  the  Province,  and  the  terms  upon  which  they  are  t 
have  that  right,  anJ  that  they  liave  no  relation  to  the  proviso  £ 
the  end  of  tlie  agreement,  rendering  it  void  in  a  certain  even; 
Had  these,  or  similar  words,  been  contained  in  the  defendantt 
covenant,  the  objection  might  have  been  a  good  one  ;  it  woul 
then  have  resembled  the  case  of  Vavasour  v.  Ormrod,  where  th 
words  of  exception  were  in  the  covenant  on  which  the  action  wa 
brought. 

The  next  objection  is,  that  there  has  been  a  breach  by  th 
plaintiff  of  his  covenant,  that  he  would  not  use  or  sell,  or  offer  fa 
sa  e  directly  or  indirectly,  any  ol  the  machines,  at  any  place  withi 
the  Province,  except  in  the  four  counties  mentioned.  The  jur 
having  found  that  the  plaintiff  did  not  sell  any  machines,  after  tt 
agreement  w<is  made,  iu  the  counties  where  the  defendants  ha 
the  exclusive  right  to  sell ;  it  was  not  contended  before  us  that  tl 
plaintiff  had  directly  violated  this  covenant  by  selling  machines  i 
any  of  those  counties ;  but  that  there  had  been  an  indirect  viol; 
tion  of  it,  by  his  selling  machines  in  the  county  of  Northumbe 
land,  without  imposing  any  restriction  upon  the  purchasers  th 
they  would  not  re-sell  the  machines  in  one  of  the  counties  whei 
the  defendants  had  the  exclusive  right.  The  cases  of  Oxtey  i 
Holder?  and  Belts  v.  Neilson^  were  cited  in  support  of  this  positioi 
The  first  of  these  cases  decides  that  the  manufacture  of  a  patei 
article  for  the  purpose  of  sale,  and  offering  it  for  sale,  although  v 
sale  is  actually  effected,  is  a  user  of  the  invention.     In  the  oth 

>  6  B.  &  G.  480.  '  8  L.  R.  Ch.  429. 

>  8  G.  B.,  (N.  8 )  666. 
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case,  it  was  held  that  where  the  subject  of  a  patent  in  England,        ^^"^ 
was  made  in  a  foreign  country,  and  applied  to   the  purpose  for         Hail 
which  it  was  made,  and  under  those  circumstances  sent  to  England 
ibr  transmission  to  another  foreign  country ;  this  was  a  sufficient 
use  of  the   patent .  in   England   to    constitute   an   infringement. 
M'either  of  these  cases  seem  to  us  to  have  much  bearing  on  the 
present  question ;  at  all  events,  the  acts  there  complained  of — 
w-ere  acts  done,   and  not  the  omission  to  do   something.      Here, 
the  plaintiff's  covenant  is  negative — that  he  will  not  directly,  or 
indirectly  sell,  or  offer  for  sale,  etc.     To  constitute  a  breach  of 
8Uch  a  covenant,  some  act  must  be  done  by  the  covenantor — mere 
ion  feasance  is  not  sufficient :  Com,  Dis:.  '*^*o?-^/z^/w/"  (E,  3.)  citing  a 
case  from  3  Ltcoji.  38,  where  it  is  said,  that  if  a  man  be  bound  that  he 
shall  not  do  any  waste,  permissive  waste  is  not  within  the  danger 
of  it     It  is  no  breach  of  such  a  covenant,  that  the  plaintiff,  in 
•filing  the  machines  in  the  counties  where  he  had  a  right  to  sell 
them,  did  not  stipulate  that  his  purchasers  should  not  re-sell  them 
in  any  of  the  counties   where  the  defendants  had  the  exclusive 
rfght  of  sale.     Had  it  been  shewn  that  the  plaintiff  knew,  when 
tesold  machines  in  the  county  of  Northumberland,  that  the  inten- 
tion of  the  purchaser  was  to  re-sell   them  in  a  county  where  the 
plaintiff  had  no  right  to  sell,  then,  we  admit,  there  might  have 
'^een  a  breach  of  the  covenant,  because  that  might  have  been  an 
indirect  sale  by  the  plaintiff  within  such   county.     See   Doe  J. 
-"fitchifuan  v.  Carter  ;^  Crofi  v,  humlcy?  But  there  is  no  evidence  to 
•U.5tain  that  view ;  in  fact  there  is  not  a  particle  of  evidence  to 
■new  that  any  of  the  machines  sold  by  the  plaintiff  in  the  county 
^f  Northumberland    were    ever  bought  or  used  in  any  of  the 
^^unties  in  which  the  defendants  had  the  exclusive  right  to  sell. 
-*^e  plaintiff   bound  himself  by  his  covenant  not  to  sell  stump 
Machines  in  certain  counties.     He  has  not  done  so,  either  dLrectlv 
^i"  indirectly.     If  we  were  to  adopt  the  defendants'  construction, 
^c  think  we  should  be  giving  an  interpretation  to  the  words  of  the 
^yenant,  which  they  do  not  fairly  bear,  and  be  making  an  agree- 
ment for  the  parties  different  from  what  they  have  made  for  them- 
selves.    We  think  the  plaintiff's  covenant,  that  he  would  use  his 
best  endeavours  to  prevent  any  infringement  of  the  rights  granted 

■  8  T.  S.  80a  '  6  a  L .  Cm.  6 72  ;  4  Jar.  N.  a  908. 
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1874.        by  the  letters  patent,  applies  altogether  to  the  acts  of  third  pi 
Hau.        and  has  no  relation  to  the  rights  reserved  to  the  plaintiff  to  a 
**•  the  four  counties  mentioned.     As  to  the  other  covenant — ^thi 

plaintiff  will  not  *'  make  any  conveyance,  assignment  or  tra 
"or  do  any  other  act  or  thing  to  affect  or  prejudice  the 
"  granted  to  the  defendants,"  or  "which  will  tend  to  injure  or 
"  the  sale  of  the  said  stump  machines  "  within  the  limits  gr 
to  the  defendants, — we  think  the  acts  or  things  there  referi 
relate  to  acts  ejasdein  generis  with  those  mentioned  in  the  pi 
ing  part  of  the  covenant ;  namely  a  conveyance,  assignmei 
transfer — some  positive,  voluntary  act  to  be  done  by  the  pb 
— and  not  the  mere  negative  act,  of  omitting  to  stipulate  wit 
purchasers  of  the  machines,  that  they  would  not  re-sell  th( 
certain  counties. 

The  rule  will,  therefore,  be  to  enter  a  verdict  for  the   ph 
for  $937.50. 

Jwhjnient  ac<:ordin 


Ev  parte  BEJEAU. 

Insolvent  Act   of  1^09 — Insolvent    Confiiud  Debtor's  Act — Wheth 
latter  Act  applies  to  a  parti/  assigning  under  the  former, 

A  debtor  who  assigns  ander  the  Insolyent  Act  of  1869  cannot,  if  in  oostoJy,  ob 
order  for  support  under  the  InsoWent  Confined  Debtor's  Act,  and  can  rooelTe 
charge  only  in  the  manner  pointed  out  by  the  former  Act 

This  was  an  application  for  a  certiorari  to  remove  an  ord« 
support,  and  the  proceedings  on  which  the  same  was  fou 
made  by  the  Judge  of  the  County  Court  of  Victoria  under  the 
Stat,  c.  124,  "  of  Insolvent  Confined  Debtors  *' 

Bejeau  had  made  a  voluntary  assignment  under  "  the  Insc 
Act  of  1869,"  in  February  1872.  He  was  afterwards  put 
the  limits  at  the  suit  of  Thomas  B.  Jones,  and  in  March 
made  an  application  to  the  Judge  of  the  County  Court  foj 
charge  under  the  145th  sect,  of  "  the  Insolvent  Act,"  i 
section  enacts,  that  "  any  debtor  confined  in  gaol  or  on  the  ] 
"  in  any  civil  suit,  who  may  have  made  the  assignment  pro 
'^  for  in  the  second  section  of  this  act,  may,  at  any  time 

the   meeting   of   creditors   provided   for    in    the  thisd   « 

of  this   actj   or  the  appointment  of  an   Assignee   undeJ 
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'*  act,  make  application  to  the  Judge  of  the  County  or  District  in        ^^^ 

•'  ^ehich  his  domicile  may  be,  or  in  which  the  gaol  may  be  in     Ex  Parte 

■*  ^which  he  is  confined,  for  his  discharge  from  imprisonment  or      ^■'■aV' 

••  confinement  in  such  suit."     That  thereupon  the  Judge  may  grant 

an  order  for  the  Sheriff  to  bring  the  debtor  before  him  ;  and  that 

tlie  debtor  may  be  examined  on  oath ;  '^  and  if  on  such  exaroina- 

"  tion  it  shall  appear  to  the  satisfaction  of  the  Judge  that  the  said 

*•  debtor  has  bona  fide  made   an  assignment  as  required    by  the 

'*  tenth  section  of  this  act,  and  has  not  been  guilty  of  any  fraud u- 

'*  lent  disposal,  concealment,  or   retention  of  his  estate,  or  any 

"  part  thereof,  or  of  his  books  and  accounts,  or  any  material  por- 

"  tion  thereof,  or  otherwise  in  any  way  contravened  the  provisions 

"of  this  Act,  such  Judge  shall,  by  his  order  in  writing,  discharge 

"  ihe  debtor  from  confinement  or  imprisonment,  and  on  production 

"  of  the  order  to  the  Sherifi*  or  gaoler,  the  debtor  shall  be  forth- 

**  with  discharged  without  payment  of  any  gaol  fees.*' 

The  application  was  refused,  and  in  July,  1873,  the  Insolvent 
applied  for  an  order  for  support  under  the  Insolvent  Confined 
Debtor's  Act,  and  on  examination  before  the  Judge,  the  order  now 
^Baplained  of  was  made. 

The  grounds  on  which  the  rule  was  obtained  were ;  1,  That 
the  insolvent  was  possessed  of  property  in  the  United  States,  which, 
^^  ^as  claimed,  would  not  pass  to  the  assignee ;  and,  2,  That,  when 
^  Ixirty  assigns  under  the  Insolvent  Act  of  1869,  a  Judge  has  no 
P^wer  to  make  an  order  for  support. 

Oct  28.  jProj^r  shewed  cause,  contending  that  all  the  debtor's 
P^perty  bad,  by  the  assignment,  passed  from  him,  and  that  he 
^Hie  within  the  provisions  of  the  Confined  Debtor's  Act. 

JB.  h.  Welmore,  in  support  of  the  rule.  Beside  arguing  that 
^e  examination  of  the  debtor  did  not  show  that  he  had  no  means 
^*  support,  he  contended  that  the  provisions  of  the  Insolvent  Act 
^f  1869  were  inconsistent  with  the  Confined  Debtors'  Act,  and  the 
*^tter  was  in  effect  repealed  by  the  former.  Under  the  Confined 
•^^btors'  Act  there  was  a  quid  pro  quo,  as,  if  the  debtor  had  any 
t^operty,  he  was  bound  to  assign  it  to  the  creditor.  Here  it  all 
^nt  to  the  assignee. 

Cur.  Adv,  VuU. 
The  jadgment  of  the  Court  was  delivered  by 
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^874.  Allen,  J.     The  question  in  this  case  is,  whether  the  provisioi 

Ex  parte      of  the  Insolvent  Confined  Debtors'  Act  apply  where  a  party  bs 
BviAu.      made  a  voluntary  assignment ;  or  where  compulsory  prooeedii 
have  been    taken    against   him,    under    "  The  Insolvent   Act 
1869  ?"     We  think  it  does  not. 

It  is  not  stated  on  what  ground  the  Judge  refused  the  appli< 
tion  for  discharge;  but  it  must  have  been  either  in  consequenc 
of  the  fraudulent  conduct  of  the  Insolvent,  or  that  he  had  in  soi 
way  (perhaps  not  fraud ulentlyj  contravened  the  provisions  of  tl 
Act.      But  looking  at  his  examination,  there  would  seem  to 
ample  leason  for  the  Judge's  refusing  his  discharge  on  the  groui 
of  fraud.     It  woulrl,  then,  be  a  very  singular  state  of  the  law, 
an   Insolvent,   whose  discharge  from   custody   had   been   refus 
under  the  Insolvent  Act  of  1869,  because  his  conduct  had  be      -e 

■ 

fraudulent,  or  because  he  had  not  complied  with  the  provisions         c 
that  Act,  could  immediately  turn  round,  and  apply  to  another  t        r 

bunal,  and,  ignoring  all  that  had  taken  place  in  the  Insolven c 

proceedings,  obtain  his  discharge,  (for  practically  it  amounts  t 

that)  because  he  may  be  able  to  swear  himself  within  the  letter         o 
the  Insolvent  Confined  Debtors'  Act 

We  think  that,  when  a  party  becomes  insolvent,  and  takes  p^cro 
ceedings  under  the  Insolvent  Act  of  186y,  he  submits  himself  ** 
the  provisions  of  that  Act,  and,  if  he  is  in  custody,  and  wishes  ^^ 
be  discharged,  he  must  take  the  remedy  pointed  out  by  the  A^ci^^ 
and  cannot  resort  to  another  tribunal.  If  there  is  a  conflict 
tween  the  powers  given  by  the  I45th  section  of  the  Insolvent  Ai 
and  those  given  by  our  Rev.  Statues,  c.  124, — ^if  the  one  is  inco 
sistent  with  the  other, — then,  so  far  as  they  are  inconsistent,  o^* 
statute  is  repealed  by  the  express  provision  of  the  154th  sectic::^^ 
of  the  Insolvent  Act  of  1869,  which  declares,  that  all  *'  acts  at^  ^ 
"  parts  of  acts  now  in  force  in  any  of  the  said  Provinces  (£.  ^' 
"  Ontario,  Quebec,  New  Brunswick,  and  Nova  Scotia),  which 
*^  inconsistent  with  the  provisions  hereof,  are  also  hereby 
«  pealed." 

Now,  surely  the  provisions  of  the  Revised  Statutes,  c.  124f 
which  authorise  the  making  an  order  for  support,  on  certain  fiicti 
being  established ;  and,  at  the  end  of  six  months,  the  discharge 
from  custody,  of  a  debtor  who  is  confined  in  gaol  or  on  the  limitii 
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(if  such  debtor  has  taken  proceedings  under  the  Insolvent  Act        ^874. 
of  1869,)  inconsistent  with  the  provisions  of  the  latter  act,  which      ^r  pnrte 
OTily  authorize  the  Judge  to  discharge  the  debtor  on  being  satis-       B««Atr. 
fi^dthat  he  has  acted  bona  fide,  and  has  conformed  to  the  provisions 
t>^  the  Act.  If  the  debtor  has  not  acted  bonafidcy  or,  if  he  has  •*  in  any 
*  •    "^vf  contravened  the  provisions  of  the  Act,"  then,  the  Legislature 
bsu,  in  effect,  said,  that  the  Judge  of  the  Insolvent  Court  shall  not 
discharge  him.     But  what  is  the  use  of  this  provision,  and  of  this 
c^ontroUing  power   in  the  Judge  of  the   Insolvent  Court,  if  the 
dl^btor  can  afterwards  go  before  another  tribunal  and  get  his  dis- 
cbarge, entirely  regardless  ot  the  provisions  of  the  Insolvent  Act  ? 
Xt  18  clear,  therefore,  to  us,  that  when  a  party  becomes  insolvent, 
and  takes  proceedings  under  the  Insolvent  Act  of  18G9,  his  right 
to  be  discharged  from  custody  must  depend  upon  the  provisions 
of  that  Act,  and  that  our  Insolvent  Confined  Debtor's  Act  (Rev. 
Stat,  c.  124)  is,  as  regards  him,  pro  taiUo,,  inoperative. 

If  a  debtor  act  honestly,  the  Insolvent  Act  makes  provision,  not 
only  for  his  discharge  from  imprisonment  under  sect.  145,  but  for 
his  sabsistence ;  for  section  65  authorises  a  certain  proportion  of 
the  creditors  to  allot  to  the  insolvent  any  sum  of  money  or  any 
property  they  may  think  proper.  There  is,  therefore,  no  necessity 
«>r  an  honest  debtor  to  apply  for  support  under  the  Insolvent 
CoDfined  Debtors'  Act. 

-The  rule  for  a  certiorari  must  be  made  absolute 

Rule  absoUUe, 


SMITH  v.  SIMMONS  et  al. 

TV 

*^'^$8, — FaUf.  imprisoiimnit. — ProWtion  of  JuUices^ — Irr.yularity  in 

proceedinf/s, — Two  pence  damatjes, 

'^tiffhtvingbeen  ooiiTieted  before  defendantB,  two  Justices  of  the  Petoe.  of  selling 

VHtoous  liqaora  without  license,  was  fined  a  certain  sum  to  be  levied  by  distress, 

*f         1^  it  not  pud  within  a  limited  time,  plaintifif  to  be  imprisoned.    At  the  expiration 

vtbe  time  limited  for  payment,  defendants  issued  a  warrant  of  commitment,  without 

J.  tjJBvioas  issue  of  distress  warrant 

Udd,  ia  an  action  for  fUse  imprisonment,  That  as  pUuntiff  was  guilty  of  the  offence  of 
V which  she  was  oonTicted,  and  her  imprisonment  did  not  exceed  that  assigned  by 
•gt  to  the  offence,  defendants  were  entitled  to  the  protection  of  sec.  11  of  the  Rev. 
"'■tittM.  6.  129,  and  to  haVe  the  verdict  reduced  to  two  pence. 

^IVespass  for  false  imprisonment,  tried  before  Wetmore,  J.  at 
Ae  Sonbury  Circuit  in  1872. 


V, 

SocMOirs. 
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^074  The  plaintiff  had  been  convicted  before  the  defendants,  ti 

Smith  Justices  of  the  Peace  for  Sunbury,  of  selling  spirituous  liqu 
without  license,  and  fined  $40,  to  be  levied  by  distress,  and 
not  paid  within  —  days  the  plaintiff  to  be  imprisoned  for  45  daj 
No  distress  warrant  was  issued,  but  at  the  expiration  of  the  tin 
fixed  for  payment  of  the  fine,  the  defendants  issued  a  warrant 
commitment,  on  which  the  plaintiff  was  arrested  and  iiuprisone 
and  was  soon  afterwards  discharged  by  a  Judge's  order  under  t! 
Act  19  Vic,  c.  42.     Verdict  for  the  plaintiff  for  $175. 

BUiir  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground  tfa 
there  was  no  evidence  of  malice  in  the  defendants,  or  want 
reasonable  or  probable  cause ;  or,  to  reduce  the  damages  to  t^ 
pence. 

Rainsjord  and  JE.  L.  Wctmore  shewed  cause  in  Easter  Term  1& 
and  contended — 1st,  That  the  Act  33  Vic,  c  23,  under  wh£ 
the  plaintiff  was  convicted,  and  the  Act  34  Vic,  c  6,  in  amen 
ment  of  it,  were  idtra  vires;  that  by  sec  92,  sub.  sec.  9,  of  "T 
British  N.  America  Act,  1867,"  the  Local  Legislature  had  po^s 
to  make  laws  relating  to  tavern  licenses,  for  the  purpose  of  ra 
ing  a  revenue ;  but  had  no  power  to  make  laws  to  prohibit  t 
sale  of  liquors,  or  to  alter  the  law  of  evidence  on  the  trial  of  < 
fences  under  the  Act,  as  in  section  5,  which  was  in  the  natt: 
of  a  criminal  matter,  and  therefore  belonging  exclusively  to  t^ 
Dominion  Parliament :    Auy,  General  c.  Radloff,^  CaUel  v,  IresK^ 

2nd.  That  there  was  evidence  of  malice  in  the  defendants,  a.i 
the  jury  having  so  found,  on  the  question  left  to  them,  clearly  < 
tablished  malice,  and  want  of  reasonable  and  probable  caus< 
therefore  the  provisions  of  1  Rev.  Stat.,  c  129,  §  11,  did  sa 
apply. 

3rd.  That  there  was  no  evidence  of  a  sale  of  liquor  by  tL 
plaintiff  on  either  of  the  days  stated  in  the  information. 

Bliiir,  contra,  contended  Ist,  That  the  Act  33  Vic,  c.  SS,  S. 
not  come  within  the  definition  of  a  criminal  law,  and  therefo: 
was  within  the  power  of  the  Local  Legislature  under  sec.  92,  sv 
sees.  9  and  16  of  "  The  British  North  America  Act."  2nd.  Thi 
there  was  no  evidence  that  the  plaintiff  had  applied  for  a  liceoi^ 
and  had  been  refused,  and  therefore  no  question  as  to  the  con- 


V, 
SlMMOHt. 


I 


HILARY  TERM,  XXXVII  VICT.  205 

stitutionality  of  the  second  section  of  the  Act  33  Vic.  could  arise  ;  ^^* 
^hsit  the  only  way  the  effect  of  that  section  could  he  brought  be-  Smith 
foire  the  Court  would  be  by  an  application  for  a  mandamus  to  the 
municipality  to  compel  them  to  grant  licence. 

3rd.  That  there  was  evidence  of  a  sale  of  liquor  by  the  plain- 
tiff on  the  days  stated  ;  but  even  if  there  was  not,  there  was  clear 
evidence  of  probable    cause,  and    therefore  the    plaintiff  ought 
to  bave  been  nonsuited.     The  question  of  malice   was  not  fairly 
left  to  the  jury. 

4th.  That  the   fine  and  imprisonment  were  both  within  the 

limits  of  the  Justices'  power  under  the  Act  33  Vic,  c.  23 ;  and 

tberefore  they  were  entitled  to  the  protection  given  by  1  Rev. 

Stat.,  c.  129,  §11,   and  the  damages  must  be  reduced  to   two 

pence — the  plaintifl  not  having  suffered  any  greater  punishment 

than  the  Act  awarded  to  the  offence. 

Cur,  Adv,  Vult, 

The  Judgment  of  the  Court  was  delivered  by 

HiTCHiE,  C.J.  Several  of  the  points  argued  in  this  case  were 
disposed  of  by  the  case  of  The  Queen  v,  McMillan}  The  only 
Question  necessary  now  to  consider,  is  whether  the  defendants  are 
entitled  to  have  the  damages  reduced  to  two  pence,  under  sec.  11 
^f  the  Rev.  Stat.,  c.  129,  which  enacts  that  "  Where  the  plaintiff 
*'  shall  be  entitled  to  recover  in  any  action  against  a  Justice,  he 
"  shall  not  have  a  verdict  for  any  damages  beyond  two  pence,  or 
**  any  costs  of  suit,  if  it  shall  be  proved  that  he  was  guilty  of  the 
**  offence  of  which  he  was  convicted ;  or  was  liable  for  the  sum 
**  he  was  ordered  to  pay;  or  had  undergone  no  greater  punishment 
'*  than  that  assigned  by  law  to  the  offence  of  which  he  was  con- 
**  victed,  or  for  the  non-payment  of  the  sum  be  was  ordered  to 
•«  pay." 

Now,  in  this  case,  it  was  proved  that  the  plaintiff  was  guilty 

<>f  the  offence  for  which  the  defendants  convicted  her,  and  that 

^e  imprisonment  she  suffered  in  consequence  did  not  exceed  that 

assigned  by  the  Act  33  Vic,  c.  23,  to  the  offence  of  which  she 

^•8  convicted.     Whatever  irregularities  there  may  have  been  in 

&e  defendants'  proceedings,  they  are  clearly  within  the  protection 

>  Ante  n.  110. 
11 
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1874. 
Smith 


II 


SlMMOTTS. 


of  the  eleventh  section  of  the  statute  ;  and  therefore  the  rule  mi 
be  made  absolute  to  reduce  the  verdict  to  two  pence. 

Hule  accordingly. 


1874. 

Ffh,  10///. 


imoWX  »'.  IIKED  H  id. 

^sui'iij'thlf'.  W{(t(  rs — Grant  of  liind  hetwet'ti  hujh  and  loir  ivatpr  marlr- 
It'dtlicum  — ytiisance — Sew  trial — Krce^sivf  dam/it/i's. 

Febbuakt  lOtb,  1874.-^ 

The  plaintiff  was  the  owner  of  Lot  No.  1  in  the  City  of  St.  John,  granted  nine  mont^ 
before  the  Charter  of  the  Citj«  whioh  lot  was,  by  the  terms  of  the  grant  to  exte: 
to  low  water  mark.  He  was  in  the  act  of  erecting  a  pier  on  the  land  between  hi; 
and  low  water  mark,  when  he  was  interfered  with  by  the  defendants  acting  under  t 
authority  of  the  Corporation,  who  removed  the  pier  as  an  obstruction  and  anaisani 
Trespass  being  brought,  - 

Held,  Weldon,  J.,  dts^'  nfif-nt')  That  the  plaintifiTs  grant  was  subjei-t  to  theJM  publici 
of  passing  and  repassing  between  high  and  low- water  mark  and  that  the  Corporatic 
who  are  by  law  the  conseryatOiS  of  the  Liarbour,  were  justified  in  removing  I 
obstruction 

The  plaintiff  was  the  owner  of  Lot  No.  1  in  the  City  of  St.  Joh 
granted  on  the  9th  August,  1784,  nine  months  before  the  Chart 
of  the  City  of  St.  John.  By  the  terms  of  the  grant,  lot  No.  1 
thirteen  other  lots  were  to  extend  to  low-water  mark.  The  mesi 
assignments  by  which  the  property  became  vested  in  the  plainti 
all  described  the  lot  as  bounded  westerly  by  low  water  mark. 
1840,  a  harbour  line  was  established  by  the  Act  3  Vict.,  c.  81,  a 
in  18G4,  by  the  Act  21  Vict.,  c.  18,  a  new  harbour  line  was  e 
tablished.  The  line  of  lo>v -water  mark  has  receded  from  year 
year,  and  it  is  now,  at  some  tides,  bare  at  a  point  beyond  the  lin^ 
of  the  plaintiffs  present  wharf,  and  nearly  out  to  the  harbour  line- 
The  plaintiff,  claiming  that  he  had  a  right  to  follow  low-water 
mark  and  erect  a  wharf  and  cover  his  land  between  high  and  low- 
water  mark  and  to  extend  the  same  out  to  the  harbour  line,  beyond 
which  only,  he  alleged,  it  was  illegal  for  him  to  build,  was  in  the 
act  of  placing  a  pier  in  the  harbour  between  the  end  of  his  present 
wharf  and  the  harbour  line,  when  he  was  interfered  with  by  the 
defendants,  the  Mayor  of  the  City,  the  City  Engineer  and  others, 
acting  under  the  authority  of  the  Corporation  of  the  City.  The 
pier  then  in  course  of  construction  was  removed  by  them  as  an 
obstruction  and  a  nuisance.  The  plaintiff  also  alleged  that,  after 
the  pier  was  so  removed,  boats  and  scows  were  placed  in  front  of 
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Iris  property  in  such  a  way  as  to  prevent  his  having  access  to  a        1874 
slip  on  property  belonging  to  him^  and  adjoining  lot  No.  1.     For       Bbowh 
ilxia  the  present  action  was  brought. 

On  the  trial  the  learned  Judge  directed  that  the  defendants  were 
"Wrong  in  interfering  with  the  plaintiff's  property  and  were  liable 
a^  trespassers.  A  verdict  was  found  for  the  plaintiff,  with  damages 
for  removing  the  pier  $1000  ;  for  the  obstruction  of  the  adjoining 
slip  $3,500.  A  rule  nui  for  a  new  trial  was  obtained  by  the 
defendants  on  the  grounds  ol  misdirection  and  excessive  damages. 

April  23,  1873.  A.  L,  Palmer,  Q.  6\,  S.  It.  Tfwmsoa,  Q  C.  and  C.  \V. 
^VelrloHj  Q,  C  shewed  cause,  citing  Mayor  of  St.  John  v.  Smith  ;*  Atti/. 
V,  Corporation  of  Lon'lon;*  Gann  v.  Free  Fishers;!*  Mayor  of  CoU 
V.  Brooke  ;*  Williams  v.  Wilco^v  ;*  Aw/.  Tide  Waters  24 ;  Atty, 
G'^w.  V.  BHrridge  ^  Atty.  Gen.  v.  Parmeter  ;"*  AUock  v.  Cook;*  Corpora- 
iion  of  Exter  v.  Devon  ;•  Chit.  Preroy,  392  ;  Emhlun  v.  Mi/ers.^^ 

April  23  and  25.  Dfff,  Q-  C.  and  Kaye  supported  the  rule,  aud  cited  : 
^*ffbrd  V, Lord  Yarhoroof/h;^^  Rosev.  Groves;^* Kearnsv.  Cordwainers^  Co.;^* 
'^(lyma  Charta;  Carter  v.  Marcot;^*  Warren  v.  Priileavjc  ;^^  Bidhrook  v. 
^ootUrt;^*  Atty.  Gen.  v.  Cleaver  ;^^  Br'uhje  v.  Grand  Junction  Railway 
^*K  /'•  Davie*  V.  Mann  ;**  Mayor  of  Colchester  v.  Brooke  ;  Diinerv.  Puley  ;» 
■^ivHirds  V,  Hotlyes  ;*^  Ifarrod  v.  Worshij)  ;**  Gardner  v.  Whitford  ;*^  5 
^om.  Diij.  (Naviyation).  0  Ibid.  (Peroyatives)  ;  Atty.  Gen.  v.  CJiamhers  ;•* 

Cur.  Ado.  VuU. 

The  judgment  of  a  majority  of  the  Court  (Ritchie,  C.  J.  and 
A.llen,  J.)  was  delivered  by 

Ritchie,  C.  J.     The  plaintiff  claims  that  he  had  a  right  to  fol- 
low   low- water    mark,   and   erect   a  wharf,   and  cover   his  land 
between  high  and  low- water  mark,  and  to  extend  the  same  out  to 
the  harbour  line,  beyond  which  only,  he  alleges,  it  was  illegal  for 
bim  to  build  ;  and  that  he  was  in  the  act  of  asserting  his  right,  by 
placing  a  pier  in  the  harbour  between  the  end  of  his  present  wharf 

» 8  AIL  107.  "  6  C.  B  (N.  S.)  888. 

•18  L.  J  Ch.  81i.  "M  Barr.  2168. 

•  11  H  L.  Cm.  192.  '»  1  Mod.  106. 

•  7  Q.  B  889.  »•  8  Burr.  1708. 

•  8  A  &  E.  880.  "18  VeB.  218. 

•  10  Price  35a  "  8  M.  &  W.  244. 
» 10  Priee  878.  »» 10  M.  &  W,  646. 
*6Biiig.840.  «»16Q.  B,276. 

•  L  R.T0  £  q.  282.  •»  16  C.  B.  484. 
"6H  AN.  64.  "lB.&a881. 
"  6  Biiiff.  168  »  4  C  B.  (N.  a)  666. 
»6M7&Gr.6I2.  •*6Jar.  (N.S.J  746  ;  4  De  0.  &J.66. 
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^^^'  and  the  harbour  line,  when  he  was  interfered  with  by  the  defend 
Bbown  ants,  the  Mayor  of  the  City,  the  City  Engineer  and  others,  actuj 
under  the  authority  of  the  Corporation  of  the  City  ;  and  the  piei 
then  in  course  of  construction,  was  removed  by  them  a<»  an  obstruc 
tion  and  nuisance  ;  and  that  sifter  being  so  removed,  boats  am 
scows  were  placed  in  front  of  his  property  in  such  a  way  as  t( 
prevent  his  having  access  to  a  slip  ou  property  belonging  to  bia 
and  adjoining  lot  No.  1.  He  also  contends,  that  if  his  contem 
plnted  user  of  the  land  between  high  and  low-water  mark,  or  ou 
to  the  harbour  line,  was  an  interference  with  the  jas  publicum 
though  such  user  might  be  a  nuisance  for  which  he  would  be  liabl 
to  indictment,  or  to  an  action  at  the  suit  of  any  individual  injurei 
thereby,  the  defendants,  or  the  Corporation  under  whom  the; 
acted,  had  no  right  to  disturb  him,  or  to  interfere  with  hi 
operations. 

By  the  Charter  of  St.  John  it  is  declared  as  follows  :    "  We  d 

**  further  of  our   especial   grace,  certain  knowledge,    and  mer 

**  motion   give  and  grant  unto   the   said   Mayor,  Aldermen,  an< 

**  Commonalty,  and  to  their  successors,  that  they  and  their  sue 

"cessors  be  the  conservators  of  the  water  of  the  river,  harboi 

and  bay  of  the  said  city,  and  shall  have  the  sole  power  of  amend 

ing  and  improving  the  said  river,  bay  and  harbor  for  the  mor 

'^  convenient,    safe  and    easy   navigating,  anchoring,  riding  an< 

fastening  the  shipping  resorting  to  the  said  city,  and  for  th 

better  regulating  and  ordering  the  same;  and  that  they,  the  8ai< 

Mayor,  etc.,  shall  and  may,  as  they  shall  sec  proper,  erect  an< 

'^  build  such  and  so  many  piers  and  wharves  into  the  said  river  a 

"  well  for  the  better  securing  the  said  harbor  and  for  the  ladinj 

^^  and  unlading  of  goods  as  for  the  making  docks  and  slips  for  th 

"  purpose  aforesaid,  and  that  they  shall  and  may   have,  receiv« 

'^  and  take  reasonable  anchorage,  wharfage,  and  dockage  for  th« 

*'  same  without  any  account  thereof  to    be   rendered  to  lu^  ov 

"  heirs  or  successors.     *     *     *     *     So  always  as   such  pierv  a 

*•  wharves  so  to  be  erected     *     *     *     do  not  extend  to  the  takin 

*^  away  of  any  person's  right  or  property  without  his,  her  or  thei 

"  consent  or  by  some  known  laws  of  the  said  Province  of  Nci 

"  Brunswickj^  or  by  the  law  of  the  land." 

Power  is  given  to  appoint  a  Portmaster  and  two  or  more 
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ieniof  the  port  and  harbor;  and  the  charter  grants,  (inter  alia)         ^^74. 
"  all  other  land  or  ground  whatsoever,  covered  or  uncovered  with       Bbowm 
"  "Writer,   situate,  etc.,  within    the    city ;"    and    also,    (irUer  alia)  ^' 

"  irivers,"  "land  covered  with  water,"  "bays,"  "inlets,"  "  har- 
bojs."     (Saving  all  such  previously  granted.) 

This  charter  was  confirmed  by  the  Legislature  by  the  Act  26 
Greo.  3,  cap.  46,  sections  1  and  2,^  the  object  of  the  latter  being 
evidently  to  prevent  the  possibility  of  any  question  as  to  the  posi- 
tion  of  the  Corporation  arising. 

The  LegisLiture  would  seem  to  hfive  been  extremely  careful  not 
to  interfere  with  the  rights  of  the  (Corporation  ;  for  in  all  Acts 
parsed  relating  to  harbors  and  pilots,  they  are  expresssly  declared 
liot  to  extend  to  the  City  of  St.  John — see  2  Geo.  4,  c.  (5,  and  3 
Geo.  4,  c.  28;  and  in  the  Acts  passi.-d  relating  to  the  erection  of 
^liarvea  in  the  City  of  St.  John,  it  is  provided  that  nothing  there- 
**i  contained  "  shall  infringe,  impair,  or  do  away,  any  right  which 
^«e  Mayor,  Aldermen,  etc.,  of  the  City  of  St.  Juhn  have  or  pos- 
•^ssby  the  charter  of  the  said  City,  as  by  law  established."  See 
26  Geo  3,  c.  49. 

The  Act  5  Geo.  4,  c.  24,*  recognizes  the  right  of  the  Corpora- 
tion of  St.  John,  as  conservators  of  the  harbor  and  their  power  to 
prevent  its  being  incumberec*  and  filled  up. 

'  Seetion  1  enacts,  that  '*  1  he  Mayor  Aldermen  and  Commonalty  of  the  City  of  St. 
Joha  ahall  and  may  forever  hereafter  remain,  continue,  anil  be  a  body  corporate  and 
Pplitie,  in  rr/ttcio  tt  uofuiw^  and  r»y  that  name  sne  and  be  sued,  etc  '    And  then  de- 
**  that  ull  and  ain^alor  letters  patent,  grants,  charters  and  gifts,  sealed  under  the 
seal  of  this  Proyince  heretofore  made  and  granted  unto  the  Mayor,  etc..  be  and 
hereby  declared  to  be,  and  shall  be  gocd,  valid,  perfect,  authentic  and  e Actual  iji 
■^w,  ind  shall  stand  and  be  taken,  reputed,  deemed  and  adjudged  good,  perfect,  sure, 
^^•Qabls,  aathentie,  and  effectual  in  law  against  the  King^s  Majesty,  his  heir^  and  suc- 
"'■•Jii,  Kod  all  and  every  person  or  persons  whomsoever  ai  cording  to  the  tenor  and 
*Stet  of  the  said  letters  patent,  grants,  charters,  and  gifts  and  that  the  same  be  and 
^  to  all  intents  and  purposes  hereby  ratified  and  confirmed/' 

See.  2  enacts  '*  That  the  Mayor,  Aldermen  an<l  Commonalty  of  the  City  of  St  John, 
^  their  snooeasors  shall  and  may  forever  Iterealter  peaceably  have,  hold,  use  and 
*47  ^  Aod  every  tae  rights,  gifts,  charters,  grants,  powe.  s,  liberties,  privileftes,  fran- 
*^^,  cnstmns,  usages,  constitutions,  indemnities,  markets,  dutieb.  tolls,  lands,  tene- 
*Ws,  estates,  and  hereditaments,  which  have  heretofore  been  given  or  graned  unto 
^  Alayor.  Aldermen,  and  Commonalty  of  the  City  of  St.  John  by  any  letters 
P*tait,  gr«ait,  charter  or  gift,  sealed  under  the  seal  of  Uiis  Province." 

'This  chapter  recites  that  "whereas  it  is  expedient  to  extaid  thr  powers  of  the  Mayor. 
JHeruieu  mkI  Commonalty  of  the  City  of  St  John  for  pr*  V'  ntiny  th^  incuinh*  ring  and 
^^  upof  ke  harbor  of  the  said  cittf  to  the  places  of  anchorage  and  waters  of  the  Bay 
if  Fu4y  conf isoous  or  near  to  the  said  harbor  and  city,  and  without  the  limits  of  the 
■iier  enacts  that  <«it  shaU  be  lawfhl  for  the  Mayor,  ildermen,  etc..  in  Common 
^WeQ  conyened,  and  they  are  hereby  authorised  and  required  from  time  to  time,  as 
^  ihall  find  Ift  peoewsry  or  expedient,  to  make  any  bye-laws,  rules  and  regulations 
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^^^^'  A  great  many  cases  were  cited  and  much  argument  addres 

Bbou-x  to  us  on  both  sides,  bearing  on  the  doctrine  of  accretion,  whi 
in  the  view  we  take  of  this  case,  do  not  bear  on  the  principles 
which,  in  our  opinion,  the  case  must  be  governed. 

What  are  the  rights  which  the  plaintiff  has  under  the  grant 
1784?  Though  that  grant  extended  by  its  terms  to  low  w« 
mark,  it  is  abundantly  clear  by  all  the  authorities  that  a  grant 
land  between  high  and  low  water  mark  (this  subject  matter 
grant  being  yw*  imvatum  in  the  sovereign)  must  be  subject  to  the 
publicum^  or  public  right  oi  the  King  and  people,  to  the  easement 
passing  and  re-passing  both  over  the  water  and  the  land : 
Ally.  Gen.  f.  BurridgCy^  Ally.  Gen.  v.  ParmeUr^  and  The  Mayor 
Colchester  v.  Brookej^  where  it  was  held,  that  the  right  of  the  Cro 
to  the  soil  in  arras  of  the  sea  and  public  navigable  rivers,  is  s^ 
ject  to  the  public  right  of  passage,  and  that  any  grantee  of 
Crown  must  take  subject  to  such  right.  And  so  again,  in  Gan? 
The  Free  Fishers  of  Whiutabley^  it  was  likewise  held  that  the  fc 
of  all  navigable  rivers  where  the  tide  flows  and  reflows,  and 
estuaries  or  arms  of  the  sea,  is  vested  in  the  Crown,  but  subject 
the  right  of  navigation,  which  belongs  by  law  to  the  subjects 
the  realm,  and  of  which  the  right  to  anchor  foims  a  part;  s 
every  grant  made  by  the  Crown  of  the  bed  or  soil  of  an  estuary 
a  navigable  river,  must  be  subject  to  such  public  right  of  navi 
tion. 

Therefore  it  is  clear  beyond  doubt,  that  the  grant  under  whi 
the  plaintiff  claims,  anterior  to  the  charter,  gave  no  right  to  t 
grantees  or  those  claiming  under  them,  to  interpose  any  obstaci 
to  that  full  enjoyment  of  the  jiis  publicum  between  high  and  lo 
water  mark  ;  and  therefore,  though  the  rights  under  the  grant  a 
preserved  to  them  by  the  chaiter,  those  rights  ai*e  in  no  wise  e 
larged  or  extended,  and  consequently,  as  they  could  not,  heio 

for  prerenting  the  unloading  or  throwing  overboard  anj  ballast  or  mbbiah  in  i 
roadgtead.  plaoe  of  anchorage,  or  waters  of  the  Baj  of  Fandj  oontigiif«iiB  or  acai 
the  harbor  of  the  said  (ntj,  and  withoat  the  limits  of  the  oity;  or  for  preoentinjf  m 
roadstfuds,  olncea  ofanch'ir  g,-  or  wnurnheing  i-iantf  other  ni  inner  imcumbemdor  JU 
up\  and  to  mfbroe  the  observance  of  such  bje  laws,  roles  or  regulationsl^  paint.pni 
ments  and  penalties,  in  such  and  the  like  manner  to  all  intents  and  purposes,  m  i 
said  M^yor,  etc,  mai/  now  do  b<i  virtue  ofth'-  eh  irt^r  of  the  bhU  Cit'f\  or  othaiwlw 
law  with  regard  to  the  harbour  and  places  within  the  Hmits  of  the  add  dtj.*' 

>  10  Price  860.  >  7  Q  B  889. 

•  10  Prioe87a  «  U  H.  L  Om.  192. 


V. 

RnD. 


HILAIIY  TERM,  XXXVII  VICT.  21 1 

the  charter,  build  to  low  water  mark,  they  are  in  no  better  position        ^^^4. 
now.  Bbowr 

With  reference  to  the  superintending  power  of  the  Crown  over 
porta  and  havens,  Mr.  Chitty  in  his  Prcrooratives  of  the  Crown,  p. 
174,  thas  speaks: — ''The  King  has  not  merely  the  prerogative 
"power  of  erecting  ports  and  havens,  but  he  possesses  prima  facie 
"  the  propriety  or  ownership  in  all  the  ports  and  havens  within 
"his  dominions,  though  the  public  have  the  right  to  use  them  ;  (de 
^'poriibus  Maris,  Ch.  6,*)  and  even  though  the  right  to  a  port  or 
"  haven  be  vested  by  charter  or  prescription  in  a  subject,  yet  he  holds 
**  it  charged  or  affected  with  i\ie  jus  rcgium  or  royal  prerogative,  as 
"  it  relates  '■  o  ports  and  havens. 

"The  royal  right  of  superintending  ports  and  havens  is  a  neces- 
"sary  consequence  of  the  prerogative  ownership  in  them.  Hence 
"the  King  is  entrusted  with  the  care  of  pireventing  and  reforming 
"public  nuisances  in  ports  and  havens  ;  the  prosecution  for  them 
**  ^  in  his  name,  and  the  fines  for  the  defects  or  annoyances  in 
"them  form  part  ol  his  revenue.  But  this  superintending  power 
"docs  not,  in  general,  extend  so  far  as  to  enable  the  King  to  open 
**  and  shut  ports  and  havens  for  the  purpose  of  prohibiting  the  im- 
**  portation  or  exportation  of  goods." 

It  has  been  strongly  urged  that  the  provisions  of  the  Charter,  in 

^'^ny  particulars,  especially  with  reference  to  the  harbour,  were 

"^jond  the  power  of  the  Crown  to  grant  to  a  Corporation    or" 

PriTate  person.      It  is  not  necessary  to  pursue  this  inquiry  :    it 

^y  for  the  sake  of  argument  be  assumed  that,  if  the  Charter  were 

*u  all  respects  good  and  valid  to  convey  all  it  purports  to  grants 

ftcre  would  have  been  no  necessity  for  the  act  of   confirmation ; 

*udit  may  therefore  be  inferred  that  doubts,  at  any  rate,  existed 

*•  to  its  validity  to  the  full  extent  of  its  provisions.     But  the  act 

*M  passed  to  remove  any  such  doubts,  or  if  such  doubtful  matters 

*tte  really  objectionable,  or  the  grant  />/y>  tunto  invalid,  the  Act 

W8  intended  to  remedy  such   defects,  and   give  validity  to  the 

Charter  according  to  the  terms  in  which  it  was  expressed.     In  this 

Kom  the  Charter  must,  in  our  opinion,  be  read  as  if  it  had  been 

enacted  by  the  Legislature  in  the  very  words  used  ;  that  is— ^as  if 

inooiporated  and  enacted,  in  totidem  verbis ^  in  the  Act  of  Assembly/ 

""  »8T.R.  606. 
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Stronger  language  could  not  have  been  used  by  the  Legislatoi 
indicate  that  this  was  intended  :  in  fact,  the  Corporation  o: 
John  is  a  corporation  by  Royal  Charter  and  by  Legislative  ei 
ment,  and  holds  its  property  and  franchises  by  Crown  grant 
Parliamentary  title ;  so  that  no  question  can  arise  as  to  the  pc 
of  the  Crown  to  grant ;  for  if  in  any  particular  the  Charter  ] 
fesses  to  grant  more  than  the  Crown  could  grant,  any  defiec 
supplied  by  the  supreme  power  of  the  Legislature. 

But  then  it  was  urged,  that,  the  Legislature  having  establishc 
harbour  line,  the  owners  of  lots  fronting  on  the  harbour  ha 
right  to  build  out  to  this  line ;  and  that  it  was  only  beyond  n 
line  that  it  was  illeg<il  to  build. 

The  term  '  Harbour  line  *  was  used  on  the  argument,  as  if 
Legislature  had  fixed  and  established  a  certain  line,  or  certain  11 
as  and  for  the  line  or  lines  of  the  harbour ;  and  that,  as  a  coi 
quence,  the  owners  of  land  to  low- water  mark,  had  a  right,  w 
out  the  consent  of  the  Corporation,  to  extend  their  wharves  oa 
such  line ;  thereby,  in  effect,  taking  from  the  Corporation 
superintending  power  over  the  harbour  or  the  waters  of  the  hail] 
inside  such  line,  and,  consequently,  any  right  they  may  thereto: 
have  had  of  preventing  the  encumbering  or  filling  up  of  the  harfa 
between  the  line  of  high  water,  at  medium  tides,  and  such 
called,  harbour  line. 

But  such,  in  our  opinion,  was  not  the  intention  of  the  Tjegii 
ture.  The  Act  was  passed,  based  on  the  report  of  certain  Co 
missioners  appointed  to  inquire  into,  and  report  upon  the  state 
the  harbor  ;  and  was  applied  for  by  petition  of  the  CorporatioB 
the  Legislature,  as  expressed  in  the  preamble,  solely  for  the  pn 
pose  of  defining  and  fixing  a  permanent  line  in  part  of  the  huhi 
beyond  which  wharves  should  not,  under  any  circumstanceii  1 
extended.  The  enacting  words  are  : — ^*  From  and  after  theptf 
**  ing  of  this  Act  no  wharf,  pier,  or  erection  of  any  kind  or  & 
"  cription  whatsoever  shall  be  built,  erected  or  extended  westwiri 
''into  the  said  harbor  of  St  John  on  the  eastern  side  thereotii^ 
'f  yond  the  outer  or  western  edge  of  a  line  colored  red,  and  ftp 
''  the  Harbor  line,  shewn  on  a  plan  prepared  under  the  direfl^ 
''  of  such  Commissioners,  and  filed  in  the  office  of  the  CkaH/^ 
**  Clerk  of  the  said  City,  and  which  line  is  described  as  fett^' 
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Vigiiinmgy   etc."     Whatever  argument    may  be  raised   under        ^^^- 
BscL  4,  as  to  the  right  of  owners  of  lots  between  Duke  and  St.       Bbowx 
lanes'  streets,  fronting  on  the  harbor,  —  as  to  which  we  say 
nothing,  there  is  certainly  nothing  in  this  Act  which,  either  by 
irords  or  by  inference,  exhibits  any  intention  on  the  part  of  the 
Legislature  to  extend  the  rights  of  property  holders  in  that  part 
of  the  harbor  where  the  plaintiff's  lot  is  situated,  or  to  take  away 
from  the  corporation  of  St.  John  any  of  its  powers  over  such 
portion  of  the  harbor  as  conservators  thereof,  except  in  one  par- 
ticolar,  and  that  for  no  private  or  individual  gain  or  benefit,  but 
obTiously  for  the  general  benefit  of  the  harbor  and  the  public,  viz: 
to  pieTent  the  Corporation  themselves  from  erecting,  or  permit- 
ting others  to  erect,  any  wharf,  pier  or  erection  in  the  harbor  be- 
jond  the  line  named,  as,  but  for  this  Act,  they  might  have  done  ; 
iod  80,  taking  from  the  Corporation,  or  rather  limiting,  the  right 
gnnted  to  them  by  the  Charter  and  confirmed  by  law,  whereby 
they  might  *'  as  they  should  see  proper,  erect  and  build   such  and 
^'lo  many  piers  and  wharves  into  the  said  river,  as  well  for  better 
"Kcaring  the  said  harbor,  and  for  the  lading  and   unlading  of 
^  goods,  as  for  the  making  docks  and  slips  for  the  purpose  afore- 
••rid.- 

The  Act  in  additi  on  merely  prescribes  the  manner  of  the  con- 
coction of  wharves  when  erected. 

Oor  opinion,  therefore,  in  this  case,  is  that  the  plaintiff  had  no 

^'ght  before  or  after  the  Charter  to  place  any  erections  between 

kigh  and  low  water  mark,  which  would  interfere  with  the  right  of 

tw  public  to  navigate,  and  pass  over,  that  portion  of  the  harbor  so 

'jiog  between  Ugh  and  low  water  mark  ;  that  the  Corporation  as 

ttttervators  of  the  harbor,  had  a  right,  and  it  was  their  bounden 

^^f)  to  prevent  the  harbor  being  filled  up  or  incumbered,  and  that 

*  the  erection  of  the  pier  without  the  consent  of  the  Coq)oration 

*^d  be  a  nuisance,  they  had  a  right,  as  such  conservators,  to 

^^^yt  it,  and  prevent  its  becoming  a  permanent  incumbrance 

"^  nuisance  in  the  harbor;  and  their  right  to  do  so  is,  in  our 

•puAm,  wholly  independent  of  any  question  as  to  right  of  soil  by 

V^  or  accretion,  as  the  ownership  of  the  soil  between  high  and 

^  WHter  mark  is  subject  to  the  jus  publicum,  or  right  of  naviga- 

^ttd  free  passage. 
II 


2\4  CASES  IN  THE  SUPKEME  COURT, 

^^'^'  The  damages  in  this  case  having  been  assessed  sej 

H&  iWN  contended  that,  if  the  verdict  cannot  stand  for  the  da 
Uekd  ^^^  ^^®  removal  of  the  pier,  the  plaintiff  is  entit 
it  for  the  damages  found  for  the  obstruction  of  the  p 
joining  property.  The  damages  given  for  removi 
were  $1000;  and  for  the  obstruction  of  the  slip  $3,5< 
struction  of  the  slip  continued  from  Friday  to  the  fol 
day  ;  but  there  was  no  evidence  of  any  actual  loss 
the  plaintiff  in  consequence  of  such  obstruction, 
hesitation  in  saying  that  the  amount  strikes  us  as  exc 
extreme,  and  we  can  only  account  for  the  finding  oi 
probably  in  some  degree  arising  from  the  manner  ii 
were  directed  on  the  other  branch  of  the  case ;  namcl 
(^umption  that  the  defendants  had  no  right  there  at  a 
were  trespassers  and  wrong-doers  throughout,  and 
high  hand,  by  means  of  the  police  of  the  city,  infiicti 
wrong  on  a  citizen,  and  interfering  with  him  while  er 
peaceable  and  lawful  enjoyment  and  improvement  of 
May  not  the  damages  on  such  an  assumption  have  I 
much  higher  than  they  would  have  been,  had  the  jury 
that  what  the  defendants  went  there  to  do,  and  rigl 
only  in  the  proper  discharge  of  their  public  duty  foj 
benefit  of  the  citizens  at  large  against  a  mere  wro: 
that  the  wrong,  for  which  they  became  subsequent 
suited  merely  from  an  excess  to  prevent  the  final  ace 
of  the  plaintiff's  object,  in  the  performance  of  what 
wise  lawful  acts  ;  and  was  not  part  of  a  transaction  L 
conduct  was  wholly  wrong  and  u  njustifiable  ?  The  ; 
is  so  large,  that  if  it  cannot  be  accounted  for  in  soi 
we  cannot  reconcile  it  with  any  other  legitimate  hype 
der  these  circumstances,  we  cannot  say  the  damage 
properly  assessed,  and  there  must,  therefore,  be  a 
both  branches  of  the  case. 

Wktmore,  J.  took  no  part,  being  related  to  one  of 
ants. 

Wbldon,  J.  I  concur  in  the  judgment  delivered 
Justice  with  the  exception  of  that  portion  which  impl: 
the  Corporation^  as  conservators  of  the  Harbor  pf  S 
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remove  by  force  what  they  may  conceive  would  become  a  nuisance         1874. 
by  the  erecting  of  a  wharf  by  the  plaintiff  to  low   water  mark,        Brown 
which  the  Crown  had  granted  to  the  party  under  whom  he  claims        _  '^'• 
prior  to  the  granting  of  the  charter.     I  entertain  great  doubts  on 
this  point,  and  strongly  incline  to  the  opinion,  that,  if  it  should  be 
a  nuisance,  the  proper  mode  of  proceeding  would  be  by  indictment, 
or  information  in  the  name  of  the   Attorney  General,  when  the 
fact  of  its  being  a  nuisance  must  be  found  by  a  jury. 

llule  ahmliUe  for  a  new  trial. 


MOllTON  V.  BARTLETT 


A  ^^errant  of  the  Crown  is  liable  for  his  own  wrongful  acts. 

This  was  an  action  ot  trespass  brought  against  the  defendant,  a 
conductor  on  the  Intercolonial  Railway,  for  putting  the  plaintiff 
off  the  train.     The  plaintiff  had  a  through-ticket,  issued  by  the 
Prince  Edward  Island  Steam  Navigation  Company,  from  Pictou, 
Nova  Scotia,  to  St.  John.     It  was  admitted  that  this  was  a  good 
first-class,  through-ticket.     Shortly  after  getting  on  board  the  de- 
fendant's train,  the  Jatter  requested  the  plaintiff  to  give  up  his 
through -ticket,  offering  him,  in  return,  a  conductor's  check.     The 
plaintiff,  who  had  the  ticket  in  his  hand,  told  the  defendant  he 
^ould  not  give  it  up,  whereupon  the  latter  stopped  the  train,  and 
PW  the  plaintiff  off  at  or  close  by  a  flag  station. 

It  appeared  on  the  trial  that  no  violence  or  unnecessary  force 
^  used ;  and  also  that  the  defendant,  in  requiring  the  plaintiff 
^  give  up  his  through  ticket,  was  acting  in  obedience  to  the  gen- 
^  orders  of  the  Superintendent,  though  no  evidence  was  given 


1874 


^'>'*/M« — Railway    Ticlet — (rover n went    Emitlotfi'f — Whether    liable    for      FehAd'h. 

his  wron(/ffd  acts. 

February  19th,  1874. 

Ae  pltintiff,  traTdlingon  the  Intercolonial  Railway  on  a  through  ticket  Arom  Pictou, 
^OTa  Scotia,  to  St.  John,  was  rcqucsttnl  by  the  defendant,  a  conductor,  to  give  it  up 
^  d  accept  a  conductor's  check  instead,  in  accordance  witii  his  instruciions  received 
fxxfein  the  Superintendent  of  the  road.  On  his  refusal  the  defendant  stopped  the 
^i^in  and  put  the  plaintiff  ofif,  using  no  unnecessary  force.  For  this  the  jury  gave 
^  ▼cidict  for  ^50  >  damages.  On  a  motion  for  a  new  trial  the  Court  ( Wctmoro  J. 
^^*^*^timti)  refused  to  disturb  the  verdict  on  the  ground  of  excessive  damages, 
^OQgfa  admitting  them  to  be  larger  than  tliey  would  have  given  under  th>  circum- 
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of  any  Government  regulation  authorizing  or  requirin 
order.  It  further  appeared  that  the  plaintiff  was  of  tl 
that,  under  his  through  ticket  he  had  the  right  to  stop  o 
way  station ;  which  right,  he  thought,  he  would  be  depr 
accepting  the  conductor's  check.  He  swore,  however,  t 
day  when  the  trespass  was  committed  he  had  not  intend 
off,  unless  compelled  to  do  so  by  a  disease  from  wh 
suffering  at  the  time. 

By  consent,  the  question  of  damages  was  left  to  the 
points  of  law  being  reserved  for  the  opinion  of  the  Co 
diet  for  plaintiff — damages  $500. 

At  a  previous  term,  Tiuk^  Q.  C,  obtained  a  rule  nisi 
suit,  pursuant  to  leave  reserved,  or  for  a  new  trial.  Th 
for  nonsuit  were  ;  First,  'Ihat,  the  defendant  being  a  ser 
Crown,  acting  under  its  authority,  an  action  could  no 
tained  against  him.  Second,  That,  the  plaintiff  having 
obey  a  rule  of  the  road,  the  defendant  was  justified  in  p 
off  the  train.  The  ground  for  a  new  trial  was  exce 
ages. 

The  foUowing  cases  were  cited  :  for  the  nonsuit ; — Or 
Queen  v.  Lords    Commissioih^rs   of  the    Treasury  ;*    Barry 
Shearwood  v.  Hay  ;•  Oidley  v,  Palmersion  ;*  Macbeth  v,  Hal 
win  V,  Wolseley  ;•  Sutton  v,  Johnstone  ;  ^  Buron  v,  Denma 
434,  435,  477.   Lane  v.  Cotton;^   Cuthbertson   v.  Fdrsor. 
Moxen;''  Fish.  D^y.  (Shippiny)  8103.  NiclwUon  v.  Mou 
i».  Montyomery  ;^*  Base  v.  Miles,^*     On  the  second  poir 
Phila.    Wilminyton    and  Baltimore  Railway  Co.;^^   Diet 
vania  AUoana  Railway  Co.''     For  a  new  trial :    Creed 
geU  V,  Francis;^*  Sharpe  v,  Brice  ;**  Leith  v.  Pope.^ 

Oct.  20  and  22.     S.  R.  Thomson,  Q.   C.  and  : 
cause.   By  the  through  ticket  the  plaintiff  was  er 
St.  John,  and  no  one  had  a  right  to  demand  from 

>  L.  R.»  7  Q.  B.  887.  »  8  Wik.  461, 
•  10  A.  &  E.646-  >'  16  £Mt  884. 

>  6  A  &  £.  888.  »  2  N  B.  446 

«  8  Br.  &  B.  275.  *M  M  &  a  101. 

•1T.R.172.  »»8Can.UwJ.( 

•IT.  B.  674.  "Ibid.  202 

nT.B.498.  "9Exoh.  472; 

■  2  EiBh.  167.  "  1  M.  &  0.  22f 

•18iak.l7.  >'»2W.BL94^ 

»»10EDg.L.&E.521.  «>IMd.l827 
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of  Yob  contract  until  he  reached  his  destination.     There  can  be 

no  jasdfication  for  the  defendant.     The  fact  that  he  was  employed 

on  .  Goremment  ndlway  can  make  no  difference. 

(Ritchie,  C.  J.     If  this  was,  as  undoubtedly  was  the  case,  a 

contract   with   the  Dominion  Grovernment,  what   right  had  Mr. 

fiirdett  to  eject  Mr.  Mortrm  from  the  car  any   more  than  any 

other  man  ?     Was  not  his  person  sacred,  and,  if  he  was  legally 

^here,  what  right  had  any  man  on  earth  to  take  hold  of  him  and 

put  him  off  the  train  ?    Would  he  not  have  been  criminally  liable  for 

An  assault,  and,  if  so,  how  can  his  civil  liability  be  escaped  from  ?) 

As  to  the  damages,  the  only  matter  of  surprise  is  that  they  were  so 

snail.     No  greater  insult  could  possibly  be  offered  to  one  passen* 

than  to  be  put  out  in  view  of  all  the  others.     This  was  clearly  a 

for  vindictive  damages,  while  those  given  are  moderate.     The 

hole  current  of  authorities  is  against  disturbing  the  verdict  when 

lere  is  no  calculation  to  be  made,  except  where  there  is  a  misdi- 

*^5ction  as  to  the  damages,  or  a  wrong  basis  ol  assessment,  or  where 

le  jury  have  acted  from  improper  motives.  (Ritchie,  C  J.  Is  there 

«t  another  ?  where  the  damage*)  are  such  as  to  shock  the  judicial 

1.)      Applying  the  principles  laid  down  in  Abell  v,  Ligkt^  to 

present  case,  the  verdict  cannot  be  disturbed.     The  case  of 

^^Mdard  v.  The  Grand   Tntnk  llailway   Co.^  shows  that  a  jury 

7  give  exemp;ary  damages,  and  their  verdict  will  not  be  dis- 

See  Smith  v.  Woodfine? 

Tidt,  Q.  C,  in  support  of  the  rule.     ITiere  can  be  no  remedy 

^^jainst  the  defendant,  as  he  had  nothing  else  to  do  but  to  obey 

^*ie  instructions  he  received  from  the  Superintendent.     He  is  not 

^able  even  in  trespass.     The  Crown  cannot  be  sued,  and,  though 

^  admit  it  may  often  result  in  hardship,  the  servant,  acting  within 

^^  authority,  is  also  exempt.     The  Q^iieen  v.  Lords  Commissioners 

^ifthe  Treasury,  Hodgkinson  r.  Fhrnie,^  and  Duron  v,  Denman,  show 

^tut  when  a  subordinate  officer  merely  follows  the  commands  of 

*^  superior,  whose  instructions  he  is  bound  to  obey,  he  is  not 

^i^le.     The  plaintiff  wanted  to  keep  his  ticket  for  the  purpose  of 

.  ^tubling  him  to  get  off  at  way  stations,  and  continue  his  journey 
L  On  a  subsequent  day,  This  he  had  no  right  to  do  :  McClure  v. 
m  '^Uladdphui  and  WUmineUm  and  Baltimore  Railway  Co.;  Dietrich 
\  ^Pflwjyfamia  Attoona  SaUtoay  Co.  (Ritchie,  C.  J.  I  can  well 
1  ^  1  Hsu  266     ~  ~^ 
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1874. 


Morton 

V, 

Bartlett. 


understand  why  a  railway  company  may   insist  on  a  passenger* 

riding  only  on  the  one  day.     The  contract  is  not  to  carry  liitm 

from  A  to  B,  and  from  B  to  C,  and  so  on,  but  from  the  one  ex — 

treme  point  to  the  other.     The  reason  is  obvious,  because,  on  al 

railways,  the  shorter  the  distance,  the  greater  is  the  amount 

proportion  which  a  traveller  has  to  pay.) 

The  damiiges  should  have  been  nominal  and  not  exemplary 

The  plaintiff  brought  the  trouble  upon  himself.     He  wished  t 

test  his  right  under  the  ticket,  and  the  defendant  did  his  duty  a 

gently  as  possible.     No  force  was  used,  nor  was  there  any  disp 

sition  shown  to  treat  the  plaintiff  harshly.     The  case  of  God-ir 

v.  The.  (innid   Trunk  Railway   Co,  is  entirely  different  from  th 

present,  because  there,  the  passenger  was  most  grossly  and  wau 

only  insulted,   wliile  the  act   was  done   without  any  provocatio 

Each    case  must  depend  upon  its  own  circumstances :     Price 

Severn} 

Cur.  Adv.  Vull. 

The    judgment   of  a   majority   of   the  Court  (Ritchie,  C. 

Allen  ami  Weldon,  J.  J.)  was  delivered  by 

Ritchie,  C.  J.      The  only  doubt  we  have  had  in  this  case  w 
as  to  the  amount  of  damages.     It  cannot  be  disputed  that  t 
plaintiff  is  entitled  to  recover  against  the  defendant ;  for,  admitti 
that  he  was  only  a  servant  of  the  Dominion  Government, 
does  not  exempt  him  from  liability  for  his  own  wrongful  ac 
The  plaintiff,  having  purchased  a  through  ticket  from  Prince 
ward  Island  to  St.  John,  was  justified  in  holding  that  ticket, 
evidence  of  his  right  to  travel  on  the  railway,  unless  the  defe 
ant  could  show  that  there  was  a   regulation  that    such   tick 
should  be  given  up  by  passengers,  and  something  else  substitu' 
in  their  place,  and  that  knowledge  of  this  regulation  could 
brought  home  to  the  plaintiff.     On  this  point,  the  evidence 
tirely  failed ;  and  therefore  the  only  contract  between  the  pi 
tiff  and  the  Railway  officials,  of  which  there  was  any  cvide 
was  that  contained  in  his  ticket ;  and  which  contract  the  defe 
ant  had  no  right  to  put  an  end  to,  and  substitute  another,  with 
the  plaintiff's  consent     The  damages  are,  in  our  opinion,  c 
siderably  larger  than  we  think  should  have  been  given,  under    '^^ 

^7Bing.816;6M.&P.  125. 
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CLTcumstances ;  but  thev  are  not  so  excessive  as  to  induce  us  to 
think  that  the  jury  have  been  influenced  by  any  improper  motive, 
or  that  they  acted  under  any  really  erroneous  view  of  the  matter  : 
they  may  very  justly  have  considered  that  the  plaintiff's  expul- 
sion from  the  cars,  without  justification,  was  a  matter  which  ought 
not  to  be  compensated  for  by  small  damages. 

Wbtmorb,  J.  I  agree  with  my  learned  brethren  as  to  the  prin- 
ciple of  law  contained  in  their  judgment,  but  I  differ  with  them 
on  the  question  of  damages.  The  act  complained  of  in  this  case 
arose  from  the  plaintiff  's  own  conduct.  His  contention  of  the 
right  to  stop  over  at  any  intermediate  station  Cdused  the  trouble; 
and  it  was  from  his  determination  to  test  this  right  that  the  difE- 
culty  arose.  The  defendant  had  his  orders,  and,  in  obeying  them, 
he  was  guilty  of  no  improper  conduct,  or  of  any  harsh  act.  The 
damages  appear  to  me  entirely  excessive,  and  I  think  there  ought 

to  be  a  new  trial.     The  plaintiff  brought  all  the  trouble  on  him- 
self. 

Rulf.  diffchnrgefl. 


1874. 


Morton 

V. 

Bartlett. 


JIYAN  *;.  JAMES. 

CVm^. —  Wlure  new  trial  ordered  and  judf/ment  Undercd  awl  ace-fpted  be- 
fore necond  trial. —  Wluther  plaintiff  entitled  to  costs  of  first  tried, 

Febbuakt  19tb,  1874 

^'^oe  a  rale  fbr  a  Dew  trial  is  made,  being  silent  as  to  costs,  and  before  second  trial 
ddendant  offers  to  soflfer  judgment  by  default,  under  18  Via,  c.  9,  and  tue  ofifer  is 
tooepted,  pUdntiff  is  not  entitled  to  costs  of  the  first  trial 

Appeal  from  the  decision  of  the  Judge  of  the  Kent  Count  Court 
^^furing  to  review  the  taxation  of  costs  in  this  case.  This  was  an 
Action  of  trespass  for  false  imprisonment,  in  which  the  plaintiff  re- 
covered $20.  A  new  trial  was  ordered,  nothing  being  said  as  to  the 
Costs  of  the  former  trial.  The  plaintiff  gave  a  new  notice  of  trial, 
^tid  on  the  day  preceding  the  day  of  trial,  the  defendant  offered 
^  suffer  judgment  by  default  for  the  amount  previously  recovered, 
^hich  was  accepted.  The  clerk,  on  the  taxation,  allowed  the  plain- 
tiff the  costs  of  the  first  trial. 

D,  L.  Hanington,  for  the  appellant,  was  stopped  by  the  Court, 

k      '^lo  called  on 

1         £.  L,  JVelmore,  for  the  respondent.     The  taxation  was  made 
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1874.  on  the  authority  of  Booth  v,  Atherton^  and  Jackson  v.  Hallnrn} 
Rtan  latter  case  was  referred  to  and  approved  in  Sweeting  9.  HabeJ 
^  Smith  V.  HfjJe,*  and  Bird  v.  Ajyjflefotiy^  relied  on  by  the  appel 
there  was  a  second  trials  which  distinguishes  those  cases  from 
present,  where  the  defendant  has  tendered  a  judgment,  whe 
he  admits  in  so  many  words  that  the  verdict  was  right 

(Wetmore,  J.  referre(i  to  JVoodv,  Stymest.^)  ^ 

He  also  contended  that  there  was  no  appeal  from  the  Co 
Ck)urt  on  a  question  of  costs,  or  on  a  point  of  practice,  but  on 
matters  which  the  pleadings  would  affect.  It  was  plain  from 
Act  that  appeal  only  lay  from  the  decision  of  the  Judge  ( 
point  of  law  arising  on  the  trial,  on  motion  for  nonsuit,  or  in  a 
of  judgment. 

Haningtofiy  in  reply.  This  Court  decided  in  Haningt* 
Stewart^  that  an  appeal  lay  from  any  final  order  made  by  a  Co 
Court  Judge.     This  was  a  final  order. 

Ritchie,  C.  J.'  We  are  prepared  to  abide  by  the  judgment 
livered  in  Wood  v,  Stymest^  in  which  Carter,  C.  J.,  refer rinj 
the  same  cases  as  were  cited  before  us  to-day.  says : 

'*  It  is  contended  on  behalf  of  the  plaintiff  that  he  is  entitle 
'^  the  costs  of  the  first  trial.  As  authority  for  this  he  relies  on 
"  case  of  Jackson  v.  Hallatn,  which  was  decided  on  the  au 
^'  rity  of  B/oth  V.  Atherton,  This  last  case  seems  inconsis 
"  with  Smith  v.  Halc^  decided  by  the  same  Court  a  few  mo 
"  before,  and  reported  also  in  6  T.  R.  71,  which  it  is  remarked 
"  not  cited.  The  modern  doctrine  seems  to  be  that  laid  dow: 
•*  Alderson,  B.  in  Daniel  v.  WiUcins^^  that  where  a  verdict  has  1 
"  set  aside  and  a  new  trial  ordered,  '  the  parties  ought  to  be  pi 
'<  *  in  the  same  situation  as  that  in  which  they  were  before 
*^ '  proceeded  to  trial  on  the  first  occasion.  All  that  took  plac 
*'  *  the  first  trial  ought  to  be  regarded  as  wiped   out  by  what 

>6T.R.144.  *6T.  Rw71. 

S2  B.  &  Aid.  817.  M  East  111. 

>  9  B.  &  C.  869.  •  Star.  Dig.  109. 

▼  See  Barohall  ▼.  BellamjrJS  Barr.  2694) ;  Seely  ▼.  Powers  (8  D.  P.  C.  72) ;  Fa 
T.  Harrii  (6  A.  &  E.  464);  Wood  t.  Danoui  (6  M.  &  W.  87. 
•Ster  Dig.  27. 
*  The  Court  decided  there  was  notldng  in  the  objection  rtiaed  as  to  the  ^ 

^«8%£ri68. 
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«  *  place  owing  to  the  mistake  of  the  Judge.'     On  ihis  principle  it        ^^74. 

=«  -would  seem  clear  that  the  plaintiff  in  this  case  is  not  entitled  to         Rtah 

«•  the  costs  of  the  first  trial.     There  can  be  no  doubt  that,  had  this 

««  case  gone  to  a  second  trial  and  the  plaintiff  recovered  a  verdict 

*•  for  the  amount  for  which  the  defendant  has  now  suffered  judg- 

**  ment  by  default,  he  would  not  have  been  entitled  to  the  costs  o^the 

*•  first  trial.     Why  should  he  be  in  a  better  position,  when  by  the 

"voluntary  act  of  the   defendant  he  obtains  that  amount  by   a 

"  process  much  more  simple  and  speedy  ? 

"  The  cases  of  Jnchson  v,  Hallam,  Booth  v,  Athcrton,  (jrat/  v,  f.'o.<-,* 
•'  IkRaizer  v.  Lloji'l^  Sire,>tityj  r.  J/aht:'  all  proceeded  on  the  ground 
"that  the  party  was  entitled  to  recover  substantially  on  the  cause 
"of  action  which  was  set  up  at  the  first  trial.  In  the  two  first 
named  cases  cognovits  were  given  after  the  rule  for  a  new  trial. 
In  DtRutzer  r.  Uoyd^  the  defendant,  a^ter  obtaining  m  rule  for  a 
"new  trial,  abandoned  it,  and  the  plaintiff  had  leave  to  enter  judg- 
"  ment  on  the  verdict  with  costs.  In  Sivceflnor  c.  Ha/se  defendant 
**  lad  a  verdict,  and  plaintiff  after  obtaining  a  rule  for  a  new  trial  dis- 
"  continued,  and  defendant  was  held  entitled  to  the  costs  of  the  trial. 
**  The  defendant  Stymest,  in  the  case  before  us  cannot  be  consider- 

*  ed  as  giving  a  cognovit  or  abandoning  the  right  to  a  new  trial. 
The  plaintiff  had  given  no  such  evidence  as  would  entitle  him  to 

*  i  verdict  on  the  trial  except  for  nominal  damages,  which  the 
'  plaintiff  would  not  accept.     But  it  was  consistent  with   the  cir- 

*  cumstances  of  the  case  that  at  a  second  trial  the  plaintiff  might 

*  make  out  a  case  to  recover  for  a  partial  loss,  and  the  defendant 
**  aware  of  this,  offers,  under  the  Act  of  Asaembly,  18  Vic,  c.  9, 

*  to  confess  judgment  for  £200,   and  this  the   plaintiff  accepts 

*  mstcad  of  going  to  a  new  trial ;  but  that  is  no  admission  what- 
erer  of  the  plaintiffs  being  entitled  to  recover  in  the  case  made 
out  at  the  trial  except  he  were  content  to  take  nominal  damages," 
At  Curiam: 

Appeal  allowed  unth  costs, 

i^B.  AC.  468.  >  9  B.  &  C. 876. 
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HAMILTON  v.  KOLDYAiHal 


Xe.v  trial. — Evih^icr,- 
paHff  ill  posAeaaion,- 
under. 


Tre.'ipasa  rpiarti  chtuvi'A  fft'ffit. — Declarations  i 
•Gewiral  issu^. —  What  can  he  given  in  evidence 

Febbuabt  19th,  1874. 

The  defendant  may  in  trespass  qtiare  clausum  frrcfit,  under  the  gene.ml  issue,  show  til 

in  himself,  or  that  he  entered  by  direction  or  authority  of  the  person  having  title. 
Declarations  by  a  party  having  the  documentary  title  to  land,  made  after  the  lapse 

sufficient  time  to  give  another  title  by  possession,  arc  not  admissible  in  eridenoe 

cut  down  the  latter's  title. 
Declarations  of  a  party  adverse  to  his  title,  are  admissible  against  a  person  olainu: 

through  him,  if  made  while  the  title  was  in  the  party  making  the  declarations. 
Where  evidence  was  offered  to  rebut,  immaterial  statements,  which  could  not  aCfeot  t 

case,  the  Court  held  that  it  was  properly  rejected. 

This  was  an  action  of  trespass  to  a  part  of  a  lot  of  lai 
tried  before  Wetmore,  J.,  at  the  King  *s  Circuit,  in  Febmai 
1873.  The  plaintiff  claimed  the  lot  under  a  documenta 
title  which  was  fully  proved.  One  Joseph  French  held  under 
conveyance,  and  he  deeded  to  one  Eliza  Bulyea  and  her  daughtc 
who,  jointly  with  her  husband,  conveyed  to  the  phiiatiff.  Tl 
plea  was  the  general  issue.  The  defence  whs  that  Joseph  Frenc 
as  long  ago  as  1829,  put  his  sou,  Joseph  French,  jr.,  in  possessiou  • 
the  upper  half  of  the  lot,  which  included  the  hind  on  which  tl 
trespass  was  alleged  to  have  been  committed,  and  that  the  defen« 
ants  came  in  and  acted  under,  and  by  the  authority  of,  Josep 
French,  the  son.  It  was  proved  on  the  trial  and  found  by  tl 
jury  that  .Joseph  French,  senior,  did  put  his  son  Joseph  in  posst: 
sion,  of  the  land  in  question  in  18^9  under  such  terms  as  creat 
a  tenancy  at  will  and  that  he,  being  so  put  in  possessioe 
continued  in  the  uninterrupted  possession  for  a  sufficient  nuc 
her  of  years  to  establish  a  statutoiy  title  ;  and  the  verdict  was  foui 
for  the  defendants.  A  rule  nisi  for  a  new  trial  was  granted  up« 
the  following  grounds:  1.  That  the  defence  was  not  avaitab 
under  the  general  issue.  2.  Rejection  of  declarations  of  Josei 
French,  senior,  as  to  his  acts  concerning  the  land,  as  to  what  H 
had  done  and  his  possession  3.  Rejection  of  evidence  to  reh 
and  contradict  certain  statements  of  Joseph  French,  junior,  whi 
he  swore  took  place  in  a  conversation  he  had  with  the  plainti 
4.  Improper  admission  of  evidence  to  shew  that  Joseph  Frenc 
junior,  was  owner  of  the  property  and  that  the  defendants  h- 
entered  by  his  license.     5.  Admission  of  declarations  of  Jose;; 
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French,  senior,  made  to  his  son  at  the  time  he  put  him  in  posses- 
sion, and  to  other  persons  as  to  the  way  the  son  hchl  the  land. 

Oct.    16.      A.  L.  Palmer,  Q.  C.   shewed   cause.      There  is  no 

doubt  about  the  right  of  the  defendant  to  show  his  right  on  the 

Isuid  under  the  general  issue  :  Argent  v,  Darrant}     The  dcclarii- 

^ons  of  Joseph  French,  senior,  as  to  putting  his  son  in,  could  not 

lxa?e  been  shut  out,  because  it  was  important  to  show  how  he  got 

tliere,  whether  adversely  or  as  tenant  at  will.     If  he  was   put  in 

SLA  tenant  at  will,  he  became  tenant  of  the  whole:  Doe  d.  Fields  i\ 

J%lcKay?     The  plaintiff's  counsel   could  not  rebut  evidence  he 

drew  out  on  cross-examination,  and  the  evidence  offered  for  this 

purpose    was    properly   rejected.      I'he    declarations    of  Joseph 

French,  senior,  were  properly  shut  out — the  plaintiff,  who  claims 

^lirough  him,  cannot  bind  us  by  his  stiiteiucuts  so  as  to  cut  down 

c>ur  title. 

6*.  iZ.  Thomson^  Q.C  supported  the  rule*. 

Cur,  Adc    I  uit. 

The  judgment  of  the  Court  was  delivered  by 

Wetmore,  J.     (After  stating  the  grounds   on   which    the    rule 

obtained,  he  continued  :) 

As  to  the  first  point.      Under  the  general  issue  it  was  open  to 

e  defendants  to  show  title  in  themselves,  or   that   they   entered 

J  command  or  authority  of  the  person  who  had   title.     But  the 

^^^mmand  to  enter  under  the  party  having  title  must  be  such  that 

^  ^  would  make  the   party  giving   such  command   or   authority  a 

^^^espasser,  provided  he  did  not  shew  title  to  justify  the  giving  of 

^xc)i  command  or  authority. 

As  to  the  second  objection. — We  think  the  statements  of  old 
*»  oseph  French  made  long  after  the  expiration  of  a  period  that 
^^ould  have  completed  a  parliamentary  title,  to  interfere  with  or 
^^t  down  such  parliamentary  title,  and  to  establish  a  title  in  him- 
self, were  properly  rejected. 

A«  to  the  third  objection.  The  statemonrs  of  young  Joseph 
-breach,  which  were  sought  to  bo  contradicted  by  the  rebutting 
^▼idence  offered,  were  elicited  on  his  cross  -  examination 
^ad,  it  seems  to  us,  were  immaterial,  except  where  he 
?«  *'  I  did  uot  tell  Hamilton  that  I  had  not  given  Holders  (re- 
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^Q74.        ferring  to  defendants)  permission  to  go  on  and  cut  the  timber. 
Uamiiton     told  him  that  I  had  authorized  the  Holders  to  cut  the  timbe 
Evidence  to  contradict  this  part  of  Joseph  French's  evidence,  ^ 
think  would  have  been  admissible  as  tending  to  show  the  defen 
ants  had  no  authority  or  command  from  Joseph  French  to  do  t 
acts  complained  of,  and  which  were  justified  as  having  been  dc 
by    his    command  or    authority.     But,    the   plaintiff    having 
the  trial  admitted  that  one  of  the  defendants.  Holder,  was  aatlk 
ized  by  Joseph  French  to  cut  the  lumber  in  question  and  that  1 
other  defendants  were  Holder's  men,  the  evidence,  which  we  thi 
would  otherwise  have  been  properly  admissible,  was  properly 
jected  by  reason  of  the  admission. 

On  the  argument  it  was  urged  that  evidence  of  one  Bulyea 
contradict  a  statement  of  the  wirness,  French,  was  improperly 
jected.     This  objection  was  not  mentioned  in  the  notice  of  moti 
for  new  trial ;  and  therefore  the  plaintiff  had  not  strictly  a  rii 
to  urge  it  on  the  argument.    The  evidence,  however,  of  what  B 
yea  told  French,  even  if  the  objection  was  available, — not  havJ 
been  mentioned  in  the  notice  of  motion  for  new  trial — was, 
think,  immaterial,  and  could   not  have  affected  the  result  of   < 
trial  in  the  slightest  degree. 

As  to  the  improper  admission  of  evidence.  The  evidence  recei^ 
was  that  of  statements  and  declarations  of  old  Joseph  French. 
young  Joseph  when  he  put  him  in  possession  of  the  land,  say* 
he  would  give  it  to  him  to  commence  the  world  with,  and  oil 
declarations  of  old  Joseph  to  other  persons  as  to  the  way  yoo 
Joseph  held  the  land,  tending  to  break  down  the  title  of 
father.  The  declarations  of  a  party  having  the  title,  advert* 
his  title,  and  showing  title  in  another  person,  made  at  a  time  wl 
he  held  the  title,  and  he  being  the  peison  under  whom  the  pla 
tiff  claimed,  we  think  could  not  have  been  properly  rejected. 

Rule  discharge 
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MORRICE  V.  WCLSON  et  al.  ^^^^^ 

MoBBlCB 

tsts^ —  Where  tenrler  of  judgment  accejyted  for  amount  within  ^ 

County  Court  jurisdiction, — 30  Vice,  10,  §  21.  Wimoh 

Fbbbuaby  19th,  1874. 

it  an  tction  id  the  Supreme  Coart  against  defSmdants  as  administrators, 
a  judgment  for  3$45.10,  which  was  accepted.  On  a  motion  to  review 
of  oosta.  on  the  ground  that  plaintiff  was  depriyed  of  costs  by  the  County 
}  Viot  0.  10,  §  21,  it  was  shown  that  plaintiff  clumed  about  1^650,  and 
feed  the  amount  tendered,  because  the  estate  was  insolvent  and  would 
than  10  cents  on  the  dollar. 

ler  these  circums'anoes,  plaintiff  was  entitled  to  costs,  his  claim  being 
I  he  oonld  have  sued  ibr  in  the  County  Court 

an  action  of  assumpsit  in  the  Supreme  Courts  brought 
iefendants  as  administrators.     The  defendants  tendered 

under  the  Act  18  Vict.  c.  9  for  $45.10,  which  the 
jpted.     The  clerk  taxed  the  plaintiff  his  costs  ;  and  in 

Term  last, 

mingCon,  for  the  defendants,  moved  to  review  the  taxa- 
ground  that,  as  the  amount  recovered  was  under  two 
>llars,  the  action  should  have  been  brought  in  the 
rt,  and  the  plaintiff  was  not  entitled  to  costs,  referring 
ity  Court  Act  30  Vic.  c.  10,  §  21,  and  citing  Dicken- 
:h} 

.  referred  to  Harding  v.  Parker? 

\x  the  plaintiff,  produced  an  affidavit,  showing  that  the 
um  was  about  $650 ;  that  the  estate  was  insolvent,  and 
)ay  about  ten  cents  on  the  dollar.  He  contended  that 
Court  Act  did  not  prevent  the  plaintiff  from  getting 
J  case,  except  where  the  cause  is  actually  tried.  This 
;  from  the  words  of  the  section — **  unless  the  Judge 
the  cause  shall  certify  that  there  was  good  cause  for 
)  action  in  the  Supreme  Court."  There  could  be  no 
nder  the  tender  Act,  though  the  affidavit  shewed  that 
lid  not  have  been  brought  in  the  County  Court. 
n,  in  reply.  The  amount  the  plaintiff  takes  judgment 
am  he  "  recovers  :"  Parr  v,  LiUycrap ;  Fi^h.  Dig. 
the  plaintiff,  having  accepted  the  amount  tendered,  is 
3m  settiug  up  that  he   claimed  a  larger  sum.     This 

i  '•  '  1 H.  &  0.  611^ 
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matter  must  be  decided  on  the  facts  as  they  appeared  before  tl 

Clerk,  and  not  on  the  affidavit  now  produced. 

Cur,  Adv.  VvU. 
The  Judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  We  think  the  rule  to  review  the  taxation  of  tl 
costs  in  this  cause  should  be  refused.  The  County  Court  Act,  3 
Vict.,  c.  10,  §  21,  declares  that  '*if  any  action  be  brought  in  tl 

Supreme  Court  t/taX  could  have  been  brought  in  the  County  Cow 

the  plaintiff  shall  not  be  allowed  any  costs,  unless  the  Judge  wl 
"  tried  the  same  shall  certify  that  there  was  good  cause  for  brin. 
"  ing  t  le  action  in  the  Supreme  Court," 

It  appears  by  the  affidavit,  that  the  action  was  brought   agaio 
the  defendants  as  administrators;  that  the  plaintiff 's  claim  w^ 
about  $650  ;  that  the  estate  was  insolvent  and  could  only  pay 
cents  in  the  dollar  ;  and  the  defendants  tendered  a  judgment  \m 
der  the  Act  18  Vict.,  c.  9.  for  $15.10,  which  the  plaintiff  accepts 

If  the  words  of  our  Act  were  the  same  as  those  of  the  Couc 
Co  irts  Act  in  England,  we  should  have  no  doubt  that  the  plain 
was  not  entitled  to  costs.     The  English  County  Court  Act  declazs 
that,  if  in  certain  actions  brought  in  the  Superior  Courts,  the  pla- 
tiff  shall  recover  a  sum  not  exceeding  £20  :  he  shall  not  be  entiti 
to  costs.  The  cases  will  be  found  to  turn  upon  the  word  "  recover' 
Parr  u,  LiUicrap ;  Bj'iUUiig  i\  TijUr,^     Th3  caso  of    Dickensom^ 
Bulloch,  in  this  Court,  was  decided  upon  the  Act  50,  Geo.  3.  c.    - 
lor  the  recovery  of  several  debts  before  Justices  of  the  Peace,  K: 
10th  section  of  which  declared,  that  if  any  suit  should  be  comment 
in  any  other  Court  than  a  Justice's  Court,  for  any  debt  not  excee-  - 
ing  £5,  and  recoverable  by  that  Act  in  a  Justice's  Court,-  the  pls^ 
tiff  should  not  be  entitled  to  costs.     The  plaintiff  in  that  case 
covered  a  verdict  for  £1.  5s.  only,  and  it  was  evident  that,  but 
two  items  in  the  plaintiff's  ..ccount  making  up  that  sum,  the  ^^ 
diet  would  have  been  tor  the  defendant. 

We  admit  that,  prima  /acle,  the   amount  recovered    mua^ 
taken  to  be  the  sum  in  demand,  and  that,  as  Chipman,  C.  J.,  ^ 
in  that  case,  •'  the  onus  is  on  the  plaintiff  to  shew  circumstai — 
"  to  take  the  case  out  of  the  rule  "     We  think  be  has  shown  tl^ 
circ  imstances  in  the  present  case,  where  it  appears  that  the  amo* 

""  >  8  B.  &  S.  472. 
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of  Us  demand  was  not  $45,  the  sum  which  he  accepted,  but  $65  0, 
^Ixc  amount  for  which  he  sued,  and  which  he  could  not  have  sued  for 
«*«.  the  County  Court, 

There  could  not  be  any  certificate  of  a  Judge  in  this  case,  bc- 
csaiuse  the  cause  was  never  tried.  The  only  difficulty  seems  to  be 
^liat  the  clerk  had  nothing  before  him,  when  he  taxed  the  costs,  to 
shew  that  this  was  not  an  action  that  could  have  been  brought  in 
tlie  County  Court.  But,  admitting  that,  strictly,  he  ought  not  to 
liave  taxed  the  costs,  if  we  are  now  satisfied  that,  according  to 
la.w,  the  plaintiff  was  entitled  to  costs,  ought  we  now  to  set  aside 
tlie  taxation  because  fhe  Clerk  had  not  the  evidence  before  him 
that  he  might  have  had,  and  which  is  now  before  us  ?  We  think 
not.  If  the  taxation  was  set  aside,  we  see  nothing  to  prevent  the 
plaintiff  from  having  another  taxation,  and  producing  an  affidavit 
l>efore  the  Clerk  td  satisfy  him  that  the  action  could  not  have  been 
'brought  in  the  County  Court. 

linle  refnseiK 
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STktriffi — Brmch   of  duties   of  office — Recessive    l^vy   awl   sfde — Action 

against  sureties — Pleadinfj — Mi'v,  Stat,  c,  1J51. 

Febbuart  2l8t.  1874. 

wimeret  Sheriff  is  directed  to  levy  under  a/i.  /</.  a  certain  amount,  and  he  seizes  and 
*<Qi  for  a  greater  sum.  he  ia  guilty  of  a  breach  of  the  duties  of  hia  office,  and  his 

-     svtties  arii  liable  on  their  bond  given  under  Rev.  Statutes,  c.  I'M. 
'^  *Baetion  brought  on  the  bond,  it  is  not  necessary  thnt  it  should  appear  on  the  face 
of  the  judgment  obtained  against  the  Shenff  that  the  action  waa  brought  for  a  breach 
^f  tlie  duties  of  his  office  ;  and  it  is  sufficient  if  such  breach  of  duty  is  set  out  in  the 
Action  on  the  bond  and  proved. 

This  was  an  action  against  the  sureties  of  the  late  Sheriff  of  the 
^-^anty  of  Gloucester,  brought  upon  the  bond  given  by  the  Sheriff 
^**iderthe  Rev  Statutes,  Cap.  131.' 

««   '  Section  2  enacts,  that.  *'  every  Sheriff  shall  •    •    •  apon  his  appointment,  execute 
«,  ^BwdiiAt  and  i.B)  respect vdy,  with  two  sufficient  sureties  in  each  bond  to  be  ap- 

^JOTwi  of  by  the  Govt  mor." 
«,  ^bood  iB^  is  in  thepoialsum  of  £b'M}  ;  and  the  condition  is.  *'  that  if  the  said 
«^  Sheriff  his  executors,  eta  thall  pay  aU  monies  and  damages  that  may  be  r'^covered 
•«  IH^nt  htm  Ibr  any  breach  of  the  duties  of  his  said  office  by  him  or  his  Deputy, 

^viig  the  eaid  year,  then  this  bond  to  be  void,  or  else  to  remain  in  full  toroe.*' 
(,  ^^etioii  8  oiaota.  that,  '*  any  person  who  shall  recover  a  judgment  against  a  Sheriff 
^  ^  a  brsMh  of  tlie  duties  of  his  office  or  those  of  his  Deputy,  and  upon  a  return  of 
«i  ^tttk  b'Hia  to  ft  writ  qI  fieri  fttcios  issued  into  the  County  in  which  he  resides,  may  fbrth- 
^^  «f^  te  ^  Sapreme  Court,  or  a  Judge  thereof,  who  sh^ll,  upon  a  satisfiiotory  affl  - 
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^874.  The  breach  of  duty  complained  of  was  that  the  Sherifi^  1 

MiujEE       a  writ  of  fi,  fa,  against  the  goods  of  the  plaintiff,  levied  oi 
seized  certain  goods  and  chattels  of  the  plaintiff,  and  by  co 
his  office  and  by  virtue  of  the  said  writ  of  ^.  fa,  sold  more 
than  were  sufficient  to  satisfy  the  amount  he  was  directed'  to 
under  such  execution,  under  a  claim  and  pretence  that  by  th 
execution  he  had  a  right  to  reimburse  himself  certain  fees, 
he  alleged  had  accrued  due  to  him  on  a  previous  execution 
suit  of  the  same  plaintiff's  against  the  defendant  in  that  suii 
present  plaintiff) ;    whereby  he,  the  said  Sheriff",  wrongful!] 
verted  the  goods  of  the  plaintiff;  and  for  which   conversioi 
plaintiff  sued   the  Sheriff  and  recovered  damages :  See   Mx 
JVcUonJ     An  execution  having  been  issued  against  the  Shei 
that  judgment,  and  ntilla  bona  retume<I,  and  an  order  having 
obtained,  allowing  the  plaintiff  t3  bring  an  action  on  the  bond 
action  was  brought. 

At  the  trial,  a  verdict  was  entered  for  the  plaintiff*,  leave 
reserved  to  defendant  to  move  to  enter  a  nonsuit.     A  rul 
for  a  nonsuit  or  new  trial  was  obtained,  against  which,  on 

Oct.  15,  1873,  Needhom,  Q,  C,  and  Frascr  shewed  < 
The  Act  of  Assembly  places  it  beyond  question  that  the  judj 
a)j:iiinst;  the  Sheriff  is  an  estoppel  to  the  defendants  so  far  < 
subject  matter  of  the  suit  is  concerned  ;  and  all  that  the  pla 
in  the  action  against  the  sureties,  has  to  do  is  to  show  that  thi 
vious  action  was  brought  against  the  Sheriff  in  his  capad 
Sheriff,  and  for  a  breach  of  the  duties  of  his  office.  The  S 
owes  a  duty  to  the  defendant  as  well  as  to  the  plaintiff:  1 
Abr.  Sheriff  (N,)  In  selling  the  plaintiff's  property,  the  S 
was  acting  by  virtue  of  his  office,  professing  to  act  under  the 
cution,  and  in  this  he  was  not  doing  his  duty  to  the  plaintiff 
former  statute  6  Wm.  4  c.  I  is  stronger  than  the  Revised  Su 
and  shows  that  the  intention  of  the  Legislature  was  to  mal 
bond  a  protection  to  other  persons  besides  the  plaintiff  in  the 

•«  dft^it.  gmnt  an  order  that  raoh  person  may  bring  an  aotlon  upon  the  bond  (I 

•*  own  name  in  the  said  Court*' 

8eotion  4  enacts,  that,  '*  A  reooTory  may  be  had  upon  the  bond  to  the  un/mai 

••  iodgment  with  ooets,  whioh  recovery  with  costs  shall  be  a  ■atiaftction  of  ti 

"Ibr  Bomuch.*' 

*  By  lettei,  the  amount  endoned  on  the  writ  being  a  laiger  mm.      *  2  Earn 


HILARY  TERM,  XXXYH  VICT. 


229 


j1,  i.  PalmeVf  Q.  C,  in  support  of  the  rule,  contended  ; — Ist, 
That,  while  the  Sheriff  owed  a  duty  to  a  defendant  as  well  as 
plaintiff,  and  was  liable  if  he  did  wrong,  he  did  not,  in  this  case, 
■ell^  by  virtue  of  the  last  execution ;  but  supposed  he  had  a  right 
to  sell  the  extra  goods  for  his  fees  due  under  the  former  execu- 
tion^ which  he  hadn't  in  his  hands  at  the  time.  Therefore,  he  was 
not  acting  by  virtue  of  a  legal  process.  2nd,  That  the  Sheriff  was 
justified,  as  between  him  and  the  defendant,  in  levying  the  full 
amount  of  the  execution,  and  any  private  instructions  he  received 
were  a  matter  between  him  and  the  plaintiff.  3rd,  That  the 
judgment  recovered  against  the  Sheriff  must  show  on  its  face  that 
it  is  against  him  for  a  breach  of  the  duties  of  his  office. 

Cur.  Adv.  VulL 

The  judgment  of  the  Court  (Ritchie,  C.  J.,  Allen  and  Wetmore, 
J.  J.)  was  delivered  by. 

Allex,  J.     (After  stating  the  facts  in  the  case,  he  continued.) 

Two  objections  were  taken  against  the  plaintiff's  right  to  recover  ; 

—1st,  That  such  excessive  sale  by  the  Sheriff  was  not  a  breach  ot 

t}ie  duties  of  his  office ;  2nd,  That,  if  it  was,  a  recovery  could  only 

&e  had,  where  it  appeared  on  the  face  of  the  judgment,  that  the 

«t<ction  was  brought  for  a  breach  of  the  duties  of  his  office. 

We  do  not  think  there  is  anything  in  either  of  these  objections. 

the  Sheriff  levied  money  on  an  execution,  and  neglected  or  re- 

to  pay  it  over,  and  the  judgment  creditor  sued  him  for  so 

uch  money  had  and  received  to  his  use,  and  recovered  judgment, 

oald  the  judgment  creditor  be  precluded  from  recovering  on  the 

B  bond^  because  he  had  declared  simply  for  money  had  and 

'^oeivedj  and  had  not  declared  against  him  in  case,  for  a  breach 

"f  duty ;  or,  because  it  was  not  alleged  in  the  declaration  in  the 

against  the  Sheriff,  that  the  money  was  i-eceived  by  him  a$ 

Sheriff;  and  the  retaining  it,  was  a  breach  of  the  duties  of  his 

office ;  and  the  damag^^s  claimed  were  for  such  alleged  breach  ? 

^  it  not  sufficient,  if  such  breach  of  duty  is  set  out  in  the  action 

on  the  bond  and  proved  ?     How  are  the  sureties  damnified  by  the 

L       Mdniont  inasmuch  as  the  plaintiff,  in  such  a  case,  must  shew  the 

\      Witch  of  the  duty  in  the  action  on  the  bond,  before  he  can  re- 

■     CQimf    lu  many  cases  it  would  be  necessary^  of  course,  to  de- 

E         u 
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clare  specially  against  a  Sheriff;  as,  for  escapes ;  for  false  reta 
for  not  assigning  bail  bonds  ;  for  refusing  bail,  etc.  But>  in  a 
like  the  present,  or  in  a  case  for  money  had  and  receivedt 
think  it  would  be  open  to  the  plaintiff  to  shew,  as  a  matU 
fact,  that  the  judgment  recovered  against  the  Sheriff  was  fi 
breach  of  the  duties  of  his  ofEce.  In  this  case,  there  can  b 
doubt,  the  Sheriff  seized  and  sold  the  goods,  colore  officii ; 
however  justifiable  the  seizure  may  have  been,  the  sale  of 
goods,  for  which  damages  were  recovered,  was  clearly  a  breac 
the  Sheriff's  duty;  because,  instead  of  selling  them,  he  sh 
have  abandoned  his  levy  on  them,  and  handed  them  over  to 
judgment  debtor — the  plaintiff  in  the  suit.  The  action  against 
Sheriff  was  clearly  for  this  wrongful  selling ;  and  because  he 
80  wrongfully,  as  Sheriff,  sold,  the  judgment  debtor,  the  pre 
plaintiff,  recovered  against  him. 

In  Smart  v.  Hutfon,^  which  was  an  action  against  the  Sheri 
Lincoln  for  false  imprisonment,  a  writ  of /f.  fa  had  been  din 
to  the  Sheriff,  whose  officer  attempted  to  levy  on  the  plain 
goods.  The  produce  being  insufficient  to  satisfy  the  debt, 
officer  took  the  plaintiff  himself,  and  lodged  him  in  gaol, 
which  he  was  afterwards  released  by  order  of  the  defendant. 
Denman,  on  the  trial,  thought  the  conduct  of  the  officer  was 
an  excess  of  authority,  that  the  Sheriff  could  not  be  affecte 
his  acts,  a«»  in  ordinary  cases,  and  the  plaintiff  was  nonsuited  ; 
a  new  trial  was  afterwards  granted.  Lord  Denman  saying  U 
counsel  supporting  the  rule,  that  the  Court  was  entirely  with 
Taunton,  J.  said,  ^'It  is  sufficient  that  the  officer  acted  u 
"  colour  of  the  writ;"  and  Parke,  J.  said,  "  The  Sheriff  is  liabl 
*'  whatever  the  bailiff  does  under  color  of  the  writ  The  o 
'*  is  delegated  by  him  to  execute  the  writ ;  and  the  officer's 
"  are  his :  it  is  as  if  the  Sheriff  himself  delivered  the  party  t 
"  gaoler's  custody."  In  that  case,  the  officer's  sureties  would  cl 
be  liable  to  the  Sheriff  for  a  breach  of  the  officer's  duty;  ai 
the  officer's  sureties  would  be  liable  to  the  Sheriff,  why  si 
not  the  Sheriff's  sureties  here  be  liable  to  the  party,  for  a  wi 
ful  act  done  by  the  Sheriff  himself  under  color  of  a  writ  ? 
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*^^  yna  attempted  on  the  argument  in  the  present  case  to  confine        ^^^' 

^  Ability  of  the  sureties,  to  cases  of  money  properly  levied  by 

^  Sheriff,  but  wrongfully  retained.     But  the  act,  in  no  way,  so 

Hinits  the  party's  right.     The  words  are  not,  *'  for  money  wrong- 

•*  fully  retained,"    but,    *'for   a   breach    of    the    duties   of  his 

•*  office."     Surely  there  may  be  many  breaches  of  the  duties  of  the 

SlieridPs  office  for  matters  wholly  unconnected  with  money.     The 

^VFords  of  the  condition  of  the  bond  clearly  shew  that,  while  the 

action  may  be  maintained  for  the  non-payment  of  money,  the  bond 

is  also  intended  to  apply  to  cases  where  damages  may  be  recovered 

mgamst  the  Sheriff,  other  than  those  arising  out  of  money  demands ; 

for  the  words  of  the  condition  are,  if  the  Sheriff  ''shall  pay  all 

'^  moneys  and  damages  that  may  be  recovered  against  him,"  etc. 

"We  think  the  word  "  damages,"  as  used  there,  relates  to  actions 

oi  tort  brought  against  the  Sheriff.     For  these  reasons,  we  think 

^leie  should  be  judgment  for  the  plaintiff. 

Rule  discharged. 
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EQUITY  APPEALS. 

In  this  term  the  Court  announced  that  hereafter  no  Equity 
Appeals  would  be  heard  unless  the  papers  were  printed. 


Dob  dbk  VAN  BU8KIRK  v.  CARNEY.  ^^^^ 

Effeetment — PMsession  —  Where  grantee  is  in  possession  of  a  pari  of  lot  under        ^' 
a  d4ed  describing  the  whole  lot  hy  metes  atid  bounds, 

Ann.  26th.  1874. 

Tha  0onitraeliTe  possemm  which  s  gnotee  in  posBenion  of  a  part  under  a  registered 
dead  denribing  a  lot  of  land  by  SNtes  and  bonndfl  has  of  the  whole  lot,  is  not  foift- 
ciflBft  to  dTS  hun  the  title  to  any  portion  against  one  who  has  had  for  a  lengthened 
period  the  setaal  and  eontinnous  poswnion. 

Action  of  ejectment  tried  at  the  Queen's  Circuit  in  March,  1874, 
before  Allbh,  J. 

The  land  in  dispute  was  contained  within  the  bound  of  a  tract 
of  bmd  fronting  on  the  Biver  St.  John,  granted  to  William  Spry 
and  others  in  January,  1787,  but  was  not  then  granted,  haying 
1 
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1874.        been  reserved  for  public  uses.     The  lessor  of  the  plaintiff  claimi 

l)oe  dem      under  a  deed  of  a  part  of  this  reserve,  from  Samuel  Scoyil  to  Joh 

Va»  Buskiu  e  Gidney,  dated  April  28,  *36— the  description  in  which  wool 

Cabnkt.      include  the  land  in  dispute,  and,  under  a  deed  of  the  same  Ian* 

from  Gidney  to  the  lessor  of  the  plaintiff^  dated  September  SO 

'50 — both  deeds  beinij  duly  registered.     No  grant  from  the  Crowe 

or  other  title  to  the  land,  was  shewn  in  Scovil. 

The  defendant  claimed  the  land  under  deeds,  and  as  being  pac 
of  lot  No.  4,  in  a  grant  to  William  Sharp  and  others,  dated  17t! 
August,  1816,  which  described  the  tract  as  follows  : — 

'*  Comprehended  within  a  tract  of  land  lying  on  the  soodii 
easterly  rear  line  of  the  tract  reserved  for  public  uses,  OQ  th 
southeast  side  of  Jemseg  Creek,  and  beginning  at  a  markei 
white  birch  tree  standing  on  the  northeasterly  corner  of  the  sail 
reserved  tract,  and  measuring  132  chains  along  the  upper  o 
northerly  line  of  the  said  reserve,  or,  east  by  the  magnet  from  i 
marked  maple  tree  standing  at  the  upper  comer  or  bound  thereol 
on  the  southeasterly  bank  of  Jemseg  Creek  aforesaid ;  thence,  o 
from  the  said  white  birch  tree,  running  South  45^  West,  alonj 
a  part  of  the  aforesaid  southeasterly  line  of  the  said  reserrei 
tract,  95  chains  and  50  links,  or,  to  meet  the  S>athweflteri.; 
corner  of  the  lot  number  four  in  this  tract  at  a  marked  Pine  troc 
thence  along  the  Southerly  line  of  the  said  lot  number  iooi 
South  77^  East,  141  chains.*'  (The  remainder  of  the  detcrt| 
tion  is  not  material.) 

As  the  '  reserve '  extended  from  the  Jemseg  Creek  to  the  rei 
line  of  the  Spry  grant,  the  evident  intention  was,  that  the  Shac 
grant  should  be  bounded  on  that  rear  line  ;  but  it  appeared  thi 
the  proprietors  of  the  lots  in  rhe  Sharp  grant  had,  for  considerAU 
more  than  twenty  years,  held  up  to  a  line  about  twenty  roda  nean 
to  the  Jemseg  than  the  rear  line  of  the  Spry  grant.  This  linep  I 
which  they  held,  extended  from  a  marked  pine  tree,  standing  o 
what  ihey  claimed  to  be  the  southwest  corner  of  lot  No.  4,  aao 
the  front  of  the  four  lots  contained  in  the  Sharp  grant. 

George  Sharp,  a  son  of  one  of  the  grantees  in  that  grant,  and  i 
years  of  age,  stated  that  he  had  known  the  pine  tree  line  ms  kfl 
as  he  could  recollect  anything  ;  that  the  proprietors  of  land  ia  tl 
grant  had  always  held  to  that  line  ;  and  that  it  was  a  atndght  Ifl 
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the  pine  tree  across  the  four  lots.     John  Glenn,  who  had        *^74. 
I  on  lot  No.  S,  in  the  Sharp  grant  for  upwards  of  23  years,      Do^dnn 
1  that  the  line  from  the  pine  tree  was  recognized  by  all  the  ^^  Buskibk 
e«,  and  that  he  had  never  heard  of  any  other  line.     James      CAaticr. 
er,  one  of  the  proprietors  of  land  in  the  Spry  grant,  and  who 
lived  there  upwards  of  60  years,  said  that  he  had  known  the 

"  in  the  line  (t.  e.  in  the  rear  line  of  the  Spry  grant)  to 
h  the  defendant  claimed,  over  25  years ;  that  the  parties  in 
{harp  grant  held  up  to  that,  and  that  he  had  known  that  "jog'* 
ng  as  he  could  remember.  William  Nevers,  who  badjlived 
18  life  on.  the  lot  in  the  Spry  grant  Hdjoining  the  reserve  on 
ipper  side,  stated  that  about  45  or  46  years  ago,  McDonald,  a 
ity  Surveyor,  ran  out  the  lines  of  the  reserve ;  that  he  ran  the 
T  line  from  the  Jemseg  to  a  road  extending  across  the  front  of 
mnd  occupied  by  the  proprietors  in  the  Sharp  grant,  and  put 
I  a  stake  there  ;  that  he  found  a  pine  tree  to  the  southwest  of 

marked  with  Surveyor's  marks,  and  ran  a  line  from  that  treey 

northeasterly  course,  on  the  rear  line  of  the  reserve,  and 
k  the  stake  which  he  had  put  down  on  the  road.  This  road 
been  held  up  to  by  the  proprietors  of  some,  of  the  lots  in  the 
p  grant,  as  the  division  line  between  their  lots  and  the  reserve, 
ipwards  of  30  years,  but  it  did  not  extend  across  the  front  of 
fo.  4.  The  defendant  had  been  in  possession  of  the  lot  for 
t  19  years,  and  had  had  a  fence  on  the  pine  tree  line  across 
ront  of  The  lot,  enclosing  the  land  in  dispute,  for  upwards  of 
ears,  and  had  cleared  and  cultivated  it.  One  Gidney  Hallett. 
had  purchased  lot  No.  4  from  James  Sharp,  the  grantee,  in 
I,  had  built  a  small  house  on  the  disputed  land,  and  cleared  a 
I  piece  of  it,  but  soon  afterwards  sold  to  Scovil,  under  whom 
lefendant  claimed.  The  lessor  of  the  plaintiff  never  had  any 
il  possession  of  the  disputed  land,  but  lived  on  the  front  of 
of,  claiming  the  right  to  hold  up  to  the  Spry  line, 
be  learned  Judge  was  of  opinion  that  the  lessor  of  the  plaintiff 
not  shewn  any  right  to  recover ;  that  he  had  proved  no  title 
le  land  in  dispute,  because,  for  aught  that  appeared,  that  was 
in  the  Crown ;  and  he  directed  the  jury  that  if  the  proprietors 
le  lots  in  the  Sharp  grant  had  held  up  to  the  pine  tree  line  as 
Dtiniioui  line  across  the  lots,  and  as  the  dividing  line  between 


i^.<«>  CASES  IX  THE  SUPREME  COURT. 

^^^^'        their  lands  and  the  reserve,  for  upwards  of  20  years  before  thit 

DtH^  (ffM      actidn  was  brought,  the  defendant  had  a  good  title  as  against  the 

Vah  BiniKiiR  jggg^j.  ^f  ^Yie  plaintiff     The  jury  found  that  the  pine  tree  line  had 

(\bnrt.      been  held  to  as  the  line  of  the  Sharp  grant,  and  gave  a  verdict  for 

the  defendant. 

On  a  former  day  of  this  term  C  N.  Skinner,  Q.  C,  moved  for  a 
new  trial  on  the  ground  of  misdirection.  He  contended  that  the 
lessor  of  the  plaintiff  having  gone  into  possession  of  a  part  of  the 
land,  under  a  registered  deed  describing  the  whole  land  by  metes 
and  bounds,  and  having  held  the  whole  lot  as  farms  are  ordinarily 
held  in  this  country,  the  possession  of  a  part  was  possession  of  the 
whole  :  Humphreys  v.  Helms  * 

(Ritchie,  C.  J.  That  case  has  frequently  been  misquoted^  and 
in  the  note  in  Sf£i\'  Digest,  1  am  unfortunately  put  down  as  having 
gone  to  as  great  a  length  as  the  American  decisions,  while  I  have 
never  yet  been  called  on  to  express  a  decided  opinion  on  the  point. 
.In  Humphreys  v.  Helms  there  was  possessio  j)edis  of  a  part,  and  there 
was  also  a  line  run ;  and  I  told  the  jury  they  had  a  right  to  view 
the  acts  by  the  light  of  the  registered  deed  in  determining  whether 
they  amounted  to  acts  of  possession  of  the  whole.) 

The  plaintiff  having  possessed  in  this  way  for  more  than  twenty 
years,  his  title  could  only  be  defeated  by  the  claim  of  a  person, 
having  a  good  documentary  title,  or  an  actual  continuous  possession 
for  upwards  of  twenty  years.  'J  here  was  no  evidence  to  warrant 
the  leaving  to  the  jury  of  the  question  whether  the  defendant  had 
held  for  twenty  years  to  the  line  claimed  to  by  him.  The  defen- 
dant only  had  half  of  one  lot  in  the  Sharp  grant,  and  it  was  sub- 
mitted that  acts  of  possession  by  other  parties  holding  lots  under 
the  grant  would  not  enure  to  the  defendant's  benefit. 

Cur.  Adv.  VulL 
The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C.  J.  It  is  contended  that  the  jury  were  misdirected 
in  this  case,  inasmuch  as  the  lessor  of  the  plaintiff,  having  gone 
into  possession  under  a  registered  deed,  had  a  constructive  possess- 
ion of  the  whole  of  the  land  described  therein  ;  and  in  support  of 
this  position  the  case  of  Humphreys  v,  Hdms,  was  cited.     It 

>  Ster.  Dig.  886. 
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^8ued  in  that  case,  as  in  the  present,  that  where  a  party  went  into         ^^74. 
P^asession  of  any  portion  of  a  lot  of  land,  under  a  registered  deed       Doe  dem 
^^•cribing  the  land  by  metes  and  bounds,  such  possession  was  to  ^^*  Buseiwc 
^   considered  as  an  actual  possession  of  the  whole  of  the  land      cakiist. 
^itliin  the  bounds  set  out  in  his  deed.  I  tried  that  case,  and  I  did  not 
deem  it  necessary  for  its  decision,  to  affirm  that  proposition  to  its 
full  extent.     There  were  a  great  many  acts  of  possession  proved  in 
tiiat  case — such  as  the  running  one  ot  the  side  lines ;  clearing,  and 
commencing  to  build  upon  the  lot ;  camping  on  and  manufacturing 
shingles  upon  it ;  and  cutting  timber  upon  it  for  a  series  of  years. 
I  thought  that  such  acts,  when  done  by  the  grantee  under  a  regis- 
tered deed  describing  the  lot   by  metes  and  bounds,  might  be 
^ewed  by  the  jury  as  continuous  acts  of  possession  of  the  lot,  and 
9o  enable  them  to  find  a  continuous  possession  of  the  whole  for 
^^wenty  years ;  when  similar  acts,  done  by  a  person  without  any 
^tle  deed,  or  claim  of  title,  might  fairly  be  considered  as  isolated 
A^ts  of  trespass,  and  therefore  wanting  that  continuity  of  possession 
"^liich  is  essential  to  make  out  a  title  under  the  statute.   In  other 
'^ords — that  acts,  which  in  one  case  might  be  looked  upon  as  mere 
^cts  of  trespass,  might,  in  the  other,  be  considered  acts  of  owner- 
^^p.     I  leA;  the  case  to  the  jury  in  that  way,  and  they  found  that 
^Ixe  acts  of  possession  proved  made  out  an  actual,  continuous  pos- 
^^^ion  in  the  grantee  of  the  whole  lot  for  twenty  years ;  and  being 
^^i  opinion  that  the  evidence  warranted  the  jury  in  coming  to  that 
^OBclaaion,   I  was   of  opinion   that   the   verdict   should   not  be 
disturbed. 

That  case,  therefore,  when  properly  understood,  does  not  sup- 
port the  plaintifTs  contention  here ;  for  the  most  that  can  be  said 
in  this  case  is,  that  the  lessor  of  the  plaintiff  had  a  constructive 
possession  of  that  portion  of  the  land  described  in  his  deed,  which 
is  in  dispute,  while  the  defendant  has  had  the  actual  and  exclusive 
'poiaession  of  it  for  at  least  twelve  years,  if  not  longer.     We  there- 
fere  think  the  direction  to  the  jury  was  proper,  and  that  there  is 
i  DO  ground  for  disturbing  the  verdict 

B  Rule  rtJuuH. 

1 
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1874  McLEOD,  AssioyBB  op    HUGH  MORRIS,   ak  IirsoLVEirT  v. 

April  25  McGUIRK  et  al. 


Replevin — Kon  tenuit  —  What  can  he  given  in  evidence  under  plea  of-^ 
FrauduUat  conveyance — Landlord  and  tenant  — Distress  for  rent. 

It  is  competent  for  an  Aasignee  of  an  InBoWent,  in  an  action  brought  to  replcTj  goodi 
distrained  for  rent,  to  Bhew.  under  tne  plea  of  non  tt^iuit.  that  the  premises  oooaplflil 
by  the  insolvent,  and  for  which  the  defendant  claims  rent,  were  couTcjed  bj  tlis 
insoWent  to  defendant,  to  defiraud  his  creditors,  and  such  fhtud  being  ihewn,  the  re- 
lation of  landlord  and  tenant  would  not  exist  between  them  so  as  to  give  efibot  to  Un 
oonTejance  as  agidnst  the  creditors. 

This  was  an  action  of  replevin  tried  before  Weldon,  J,  at  the 
St.  John  Circuit  in  August,  1873.  The  defendant  McGuirk 
avowed  the  taking  of  the  goods  as  a  distress  for  a  year's  rent  due 
to  him  as  landlord  from  one  Hu^h  Morris  (who  had  since  died)^ 
on  the  10th  May,  1871.  The  plaintiff  pleaded  that  Hugh  Morris 
did  not  hold  the  premises  as  tenant  to  McGuirk.  Morris  had  be- 
come insolvent,  and  the  plaintiff  had  been  appointed  his  assignee 
under  the  Insolvent  Act  of  1869.  Before  his  insolvency — on  the 
10th  May,  1869 — Morris  had  conveyed  the  land  to  McGuirk,  which 
land  McGuirk  stated  he  afterwards  rented  to  Morris,  and  for  this 
rent  the  distress  was  levied. 

On  the  trial  the  plaintiff  contended  that  the  deed  from  Morris 
to  McGuirk  was  fraudulent,  being  made  to  defeat  creditors,  and 
some  evidence  was  given  to  support  this  view.  The  learned 
Judge,  however,  declined  to  leave  the  question  of  fraud  to  the 
jury,  and  presented  the  case  to  them  as  a  question  of  the  existence 
of  a  demise  from  McGuirk  to  Morris.     Verdict  for  dt;fendant. 

In  the  following  Michaelmas  term,  C  W,  ffeldon,  Q.  C 
obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of  misdirection 
and  improper  reception  of  evidence.  The  evidence  complained  of 
being  that  of  Mrs.  Morris  (the  widow  of  Hugh  Morris),  who  was 
asked  to  state  if  a  schedule  of  property  attached  to  what  purported 
to  be  a  bill  of  sale  from  Morris  to  one  Hamilton  (which  was  put 
in  her  hands)  was  a  correct  list  of  articles  transferred  to  Hamilton. 

Feb.  9,  1874.  A.  L,  Palmer.  Q.  C.  shewed  cause  He  sub- 
mitted that  under  the  plea  of  noH  tenuity  all  that  the  Judge  could 
leave  to  the  jury  was  as  to  whether  there  was  a  tenancy  or  not* 
There  was,  at  all  events,  nothing  in  the  plea  to  shew  that  Morris 
was  a  trader  and  liable  to  bankruptcy. 
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^  to  the  admission  of  evidence,  it  was  properly 'offered  to  break        ^^7^ 
^^^^  the  testimony  of  Mrs.  Morris,  and  to  affect  bar  credibility       MoLbod 

••t  witness.  ^hM^b^s 

C.  fF.  fVddon,  Q.  C,  in  support  of  the  rule.     In  the  plaintiff's  ^ 

poatioa  as  assignee,  the  only  way  to  bring  up  the  question  of  a     ihsolvkxt 
findolent  deed,  was  by  the  plea  of  non  tenuit.  *^* 

(Allen,  J.  Suppose  the  deed  were  fraudulent  as  against  creditors^  .       ' 

Mght  there  not  still  be  a  tenancy  as  between  Morris  and  McGuirk  T) 

Hot  M  against  the  assignee  in  bankruptcy.     The  fact  that  no  rent 

:  U  trer  been  paid,  and  the  statement  of  Mrs.  Morris  that   the 

-deed  was  given  to  protect  the  prope:ty,  were  strong  evidence  of 

fand.    In  the  face  of  these  facts,  he  complained  that  the  learned 

;  Mge  had  narrowed  the  question  too  much,  and  laid  too  much 

iRM  on  the  defendant's  evidence. 

(RncHiK,  C.  J.  A  new  trial  is  never  granted  on  the  point  of  a 
Uge  making,  or  omitting  to  make,  a  remark  as  to  the  character 
ilMimony.)  The  evidence  of  an  interested  party  as  to  transac- 
tion with  a  deceased  person  should  be  regarded  with  the  greatest 
SMpicion :  Hill  c.  WiUan} 

Cur.  Adv.   VvU. 

Ihejudgmentof  the  Court  (Ritchie,  C.  J.  and  Allen,  Weldon  and 
^•taore,  J.  J.J  was  delivered  by 

BltcHXB,  C.  J.,  after  stating  the  facts  in  the  case  continued : — ^The 
^  question  before  us  is,  whether  the  plaintiff,  under  the  plea  of  non 
'^H  had  a  right  to  shew  that  the  conveyance  from  Morris  to 
"cGuirk  was  fraudulent  as  against  the  creditors  of  the  former. 
^e  think  he  had  a  right  to  give  such  evidence.  If  the  deed  was 
''^identy  and  McGuirk  only  held  the  property  for  the  purpose 
^  protecting  it  from  Morris'  creditors,  then  the  relation  of  land- 
^  and  tenant  did  not  exist  between  them,  so  as  to  give  effect  to 
^  deed  against  creditors,  and  certainly  there  would  be  no 
*^o^l  aa  against  Morris'  creditors,  even  though  he  himself 
^1^  be  estopped,  if  there  was  a  tenancy  in  form — which,  how- 
^^  we  need  not  consider. 
^  evidence  offered  to  shew  this  conveyance  fraudulent  having 
XfTJectedy  there  must  be  a  new  trial. 

Rule  absolute  for  new  trial. 
*  Ii.  &  8  Gh.  App.  888.    Bee  Ex.  parte  'nmpion  ante  p.  141 
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IST2.  McGUIRK  V.  RICHARD. 

AprU  25. 

'.  Luiiatic — Apprehension  of — Evidence — 1  Riv,  Slat,  e.  ^9. 

Before  two  Justioes  can  inae  a  warrant  for  the  apprehension  of  a  person  ohamd  wlti 
being  a  dangerous  lunatic  under  the  1  Rev.  Stat  c  89,  t'e  CTidenoe  required  hj  tb 
Statute  must  be  giren  before  them  both,  acting  together,  and  it  is  not  suffioiMit  tha 
an  affidaYit  be  nude  before  one,  and  shewn  to  the  other 

This  ii?a8  an  action  for  false  imprisonment,  in  which  the  defen 
dant  justified  under  a  warrant  issued  against  the  plaintiff,  as 
dangerous  lunatic,  by  two  Justices  of  the  Peace  for  the  County  c 
Kent,  under  the  1  Rev.  Stat.  c.  89.*  The  deposition  was  swon 
before  Mr.  Bliss,  one  of  the  Justices,  who  took  it  to  the  othc 
Justice,  Mr.  McMinn,  and  they  signed  the  warrant,  the  complaic 
ant  never  having  been  before  Mr.  McMinn. 

The  case  was  tried  before  Allen,  J.  at  the  Kent  Circuit  i 
September,  1873,  when  a  verdict  was,  under  the  direction  of  tb 
learned  Judge,  fouad  for  the  plaintiff. 

In  the  following  Michaelmas  term.  Jaines  obtained  a  rule  nt 
for  a  new  trial  on  the  ground  of  misdirection  as  to  the  validity  < 
the  warrant,  against  which  on — 

Feb.  16,  18'3^4,  Needham,  Q,  C,  shewed  cause,  and  contende 
that  the  "  evidence  "  required  by  the  Act  must  be  taken  befoi 
both  Justices.  This  was  a  judicial  Act,  and  the  warrant  was 
warrant  in  execution,  which  distinguished  this  case  from  Rex  \ 
Gomlay?  relied  on  by  the  defendant.  Had  the  Justices,  or  one  < 
them,  seen  the  plaintiff  in  the  act  of  committing  a  dangerous  breac 
of  the  peace,  they  might  probably  have  ordered  his  immedial 
arrest  to  be  brought  before  them  for  examination ;  but  that  wi 
not  the  case  here.  They  attempted  to  proceed  under  the  Statute 
which  required  certain  things  to  be  done — certain  evidence,  whici 
must  be  legal  evidence,  to  be  before  them — ^before  a  warran 
could  legally  issue.  The  power  given  to  Justices  by  the  Act  wa 
very  great,  and  from  their  decision  there  was  no  appeal,  th* 
person  confined  being  detained  until  discharged  by  the  keeper,  am 
all  the  safeguards  it  contains  should  be  strictly  attended  to. 


^  Section  1  enacts  that  **  any  person  so  disordered  in  his  mnses  as  to  be 
when  at  large  may,  on  eTidence  of  the  foot,  be  apprehended  and  oonTcgred  to  iSbm  tm 
Tinoial  Lonatio  Aqrlom,  on  a  warrant  issued  bj  any  two  Jostioes  of  any  Gmh^ 
direoted  to  any  constab  e  of  any  Gounty. 

•  7  B.  &  C  669. 
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D.  L.  HaningUm  in  support  of  the  rule.  The  Statute  only 
wjmres  such  evidence  to  be  before  the  Justices  as  will  satisfy 
^em  of  the  dangerous  condition  of  the  lunatic.  His  being  present 
Would  do,  and  the  evidence  supplied  to  Mr.  McMinn  by  the 
tffidarit  was  all  that  is  required.  Evidence  does  not  necessarily 
Qiean  testimony  under  oath,  for  deeds  and  papers  may  be 
•*fTidence." 

The  question  seems  to  me  to  turn  mainly  on  this  point — ^has  the 

Statute  established  the  two  Justices  a  Court,  which  can  only  hear 

•vch  evidence  as  is  under  oath  ?     It  is  submitted  such  a  result 

not  contemplated  by  the  Legislature.      If  the  Statute  had 

'cquired  that  the  evidence  should  be  evidence  under  oath,  it  would 

.ave  expressly  said  so,  as  in  the  Landlord  and  Tenant  Act.     But, 

^"Ten  if  it  did,  though  the  defendant's  case  would  be  stronger,  the 

^Lfidavit  here  would  meet  the  requirement  of  the  law.     The  Statute 

formed  for  the  purpose  of  affording  a  speedy  remedy  for  the 

»Tiblic  against  dangerous  lunatics,  in  the  discretion  of  the  Justices, 

id  the  Court  should  not  look  with  great  strictness  to  the  degree 

oir  quality  of  evidence  the  Justices  may,  in  the  exercise  of  their 

^Jicretian  require.* 

Cur.  Adv.   Vtdt. 

The  judgment  of  the  Court  (Allen,  Weldon  and  Wetmore,  J.  J) 
"^^18  delivered  by 

Wetmore,  J.  The  only  question  in  this  case  is  whether  the 
^•^rrant  was  legally  issued.  The  deposition  was  sworn  before  Mr. 
"^81,  one  of  the  Justices,  who  took  it  to  the  other  Justice,  Mr. 
McMinn,  and  they  signed  the  warrant,  the  complainant  never 
«U?ing  been  before  Mr.  McMinn. 

We  think  the  word  "  evidence  "  used  in  the  Act,  means  viva 
^o«  evidence,  and  that  the  fact  cannot  be  proved  by  an  affidavit 
"Without  express  authority  given  by  the  Statute.  So  far  as  McMinn 
'^tt  concerned,  he  had  only  an  affidavit  of  the  facts  on  which  he 
•cted  in  signing  the  warrant.  We  think  the  evidence  should 
*^e  been  given  before  the  two  Justices,  acting  together,  so  that 
^MQi  of  them  should  hear  the  statement  of  the  person  who  gives 

.  \?**™^^*^  ^^-  *•  ^<>«%.  (7  B.  k  C.  669)  and  WekUm.  J.  letend  to  Rex. 
«'&Mte0  Bidware  (Inbabituiti,  &o.)  (8  T.  a  880). 


1874. 


McGuisK 

KlOlJARD. 
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MoOniBX 

V. 
RlOHAKD. 


the  evidence,  and  be  in  a  position  to  interrogate  him  as  to  his 
means  of  knowledge,  and  to  any  other  circumstances  which  may 
bear  upon  the  case.  In  what  other  way  can  the  Justices  properly 
determine  whether  the  charge  is  true  or  not,  and  whether  the 
party  ought  to  be  deprived  of  his  liberty  ?  Why  should  the  Act 
require  the  warrant  to  be  signed  by  two  Justices,  unless  their 
united  judgment  was  necessary  in  the  preliminary  proceeding  of 
hearing  the  evidence  ?  If  one  of  the  Justices  could  act  upon  a 
deposition  taken  before  the  other,  separately,  we  can  see  nc 
reason  why  they  might  not  both  net  upon  a  depositioi 
sworn  before  a  third  party,  without  the  complainant  evei 
having  been  before  either  of  them.  But  we  cannot  agree  t< 
such  a  construction  of  the  Act.  We  think  they  should  hav< 
acted  together  throughout  the  proceeding.  See  Rex.  v.  Forrest^ 
Battye  v.  Gresley?  We  cannot  distinsfuish  this  case,  in  principle 
from  Caudle  v,  Seijmour^  where  a  warrant  issued  by  a  Justice  wa 
held  bad,  because  the  deposition  on  which  it  was  founded,  wa 
sworn  before  the  Justice's  clerk — he  not  being  present,  and  no 
having  examined  the  deponent.  Coleridge,  J.  said  in  that  case 
"  a  magistrate  taking  depositions,  has  a  discretion  to  exercise  :  h 
is  to  examine  the  witness,  hear  his  answers,  and  judge  of  th 
manner  in  which  they  are  given.  If  he  does  not,  how  is  he  in 
condition,  supposing  the  charge  were  felony,  to  decide  whether  c 
not  bail  shall  be  taken  ?"  The  Justice  there,  did  substantial! 
what  Mr.  McMinn  did  in  the  present  case. 

We  think  the  case  of  Rex,  v.  Gomlay^  has  no  application  to  th 
question  before  us.  The  objection  there,  was  to  the  form  of  th 
warrant,  which  was  issued  under  an  Act  of  Parliament  containin 
very  peculiar  provisions,  and  entirely  diflferent  from  the  powei 
given  to  issue  warrants  against  dangerous  lunatics  by  our  Revise 
Statutes. 

The  rule  for  a  new  trial  will  therefore  be  discharged. 


Ride  discharged,^ 


»  8  T,  R.  88.  •  1  Q.  B.  889. 

*SEa8t819«  «7B.&C  669 

*  Silchie^  C.  J.  and  Fuhcr, «/.  who  did  not  hear  the  ai^goment  in  tMs  oase 
their  approval  of  the  Jndgmflnt 
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WHIITIER  AND  WIFE  v.  DIBLEE.  1^74. 

April    -3. 

trttpau — Justice  of  the  Peace — Want  of  Jurisdiction — Reasonable  and 
probable  cause — Costs —  Validity  of  Dominion  Act. 
32  and  33  Yic.  c,  29  §  134. 

The  defendant,  a  Justice  of  the  Peace,  issued  a  warrant  to  arrest  the  female  plaintiff, 
OD  tn  information  stating  that  she  did  "*  unlawfully  take  and  carry  away  from  his 
(the  informant's)  protection  his  daughter  S.  W.*'  The  Justice  profoesed  to  act 
under  the  Dominion  Statutes  82  and  83  Vict,  o.  20  §  66 

Held,  in  an  action  for  assault  and  false  imprisonment,  that  the  defendant  had  no  juris- 
£dion  to  issue  a  warrant  on  this  information,  and  was  liable  to  an  action  of  treipass, 
lad  that  the  question  of  reasonable  and  probable  cause  can  only  arise  where  the 
Joitioe  has  jurisdiction  over  the  matter. 

Ili/'ir  BrttcsffT  (4  Allen  414)  discussed.  Qi'fTc^  whether  the  Dominion  Act  82  and 
S8  Viet ,  0.  29.  §  184.  relating  to  costs  in  actions  against  Justices  is  not  ultra  vires 
the  Federal  Parliament  7 

This  was  an  action  of  trespass  for  assault  and  false  imprison- 
Baent  of  the  female  plaintiflF,  tried  before  Fisher,  J.  at  the  Carleton 
Circuit  in  September,  1873.  The  defendant  was  a  Justice  of  the 
I*eice  for  the  County  of  Carleton,  and  had,  on  the  information  of 
one  Charles  P.  Wetmore,  issued  a  warrant  for  the  apprehension 
of  the  female  plaintiff,  and  another  person  named  Mary  Ann 
GSdney,  the  informaiion  on  which  the  warrant  issued  being  "  that 
3Mary  Ann  Gidney  and  Mary  Ann  Whittier  did  unlawfully  take 
^^d  carry  away  from  his  protection  his  daughter  Sarah  Annie 
brands  Wetmore."  On  being  arrested,  the  prisoners  went  with 
^lie  constable  to  the  office  of  the  defendant.  Here,  after  a  short 
delay,  some  arrangement  ol  the  matter  was  made  between  the 
complainant  and  the  husband  of  Mrs.  Gidney,  (the  other  prisoner) 
■^kereupon  they  were  both  discharged. 

It  appeared  on  the  trial  that  the  defendant  professed  to  act 
^^cr  the  Statute  of  Canada,  32  and  33  Vic,  c.  20,  §56.*  The 
female  plaintiff,  and  Mrs.  Gidney  were  connected  by  marriage 
^ith  the  complainant^  Wetmore,  and  the  difficidty  between  the 
P^es  arose  out  of  the  custody  of  the  complainant's  daughter, 
■flic  constable  testified  that  when  he  arrested  Mrs.  Whittier  he 
^iplained  to  her  the  nature  of  the  offence  with  which  she  was 
^luiged,  and  he  also  says  that,  when  she  was  before  the  defendant, 
the  latter  read  the  law  to  them.     Mrs.  Whittier  swore  that  she 


r 
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lliii  ieetion  enacts,  that,  **  whosoeyer  onlawAiUj  takes,  or  causes  to  be  taken 
^^taannied  ^xl,  being  under  the  age  of  sixteen  years,  oat  of  the  jposseesion  and 
HNbm  the  wQl  of  her  mther  or  mother,  or  of  any  other  person  hmying  the  lawftd 
^«  obaigB  of  her,  ii  guilty  of  %  misdemeanor." 
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^^^^        told  the  defendant  she  had  nothing  to  do  with  the  offence.     S 

.Whittub     also  stated  that  she  knew  she  was  charged  by  Charles  Wetmc 

•^^         with  taking  away  his  child,  and  that  she  was  anxious  the   tr 

^  should   go   on.     She  then  stated  that  "  the  child  was  fourte 

DiBLii.    years  old  in  December,  1872,  and  is  the  third  daughter  of  I 

sister,  who  married  the  complainant,  and  had  since  died. 

The  learned  Judge  being  of  the  opinion  from  the  evidence  tt 
the  Justice  had  acted  bona  Jide,  and  with  reasonable  or  probal 
cause,  nonsuited  the  plaintiffs. 

In  the  following  Michaelmas  Term,  Geo.  Botsford  obtained 
rule  nisi  to  set  aside  the  nonsuit  on  the  following  grounds :  1.  T! 
defendant  had  no  jurisdiction  to  issue  the  warrant,  as  the  infc 
mation  did  not  set  forth  any  offence  to  justify  it.  2.  The  warrs 
on  its  face  did  not  disclose  any  offence.  3.  Want  of  reasonal 
or  probable  course  for  issuing  the  warrant. 

April  20,  1874,  C  H.  B,  Fisher  shewed  cause.  The  warra 
and  information  are  defective,  but  an  ofience  is  disclosed  by  t 
words,  "  unlawfully  taking  and  carrying  away  from  the  fathej 
protection."  (Ritchie,  C.  J.  It  may  be  an  offence,  but  not  und 
the  statute.  If  it  were  a  child  of  18,  it  would  be  an  unlawf 
taking  and  the  father  would  have  an  action  ;  but  it  would  not 
a  misdemeanor.)  In  Sides  v.  Brewster,^  Parker,  M.  R.,  who, 
the  course  of  the  argument  remarked,  "  The  warrant  is  bad  on  i 
face.  Molesting  the  jury  is  no  offence,"  yet  in  delivering  ti 
judgment  of  the  Court,  says,  "  whether  the  proceedings  of  tl 
Justice  with  respect  to  the  entering  on  the  plaintiff^s  land  by  tl 
juiy,  under  the  authority  of  his  warrant,  were  in  all  respects  re 
ular  or  otherwise,  yet  looking  to  all  the  circumstances  of  the  cas 
we  are  unable  to  discover  any  want  of  bonajides  on  the  part  of  tl 
Justice,  who  appears  to  have  acted  according  to  the  best  of  h 
judgment  in  a  case  by  no  means  free  from  difBculties." 

(Ritchie,  C.  J.  With  all  respect  for  the  dictum  of  Mr.  Ju8ti< 
Parker  thrown  out  in  the  argument  in  that  case,  I  think  tl 
Magistrate  had  jurisdiction  over  the  offence  of  molesting  tl 
jury.)  This  seems  peculiarly  a  case  in  which  the  Justice  shoal 
be  protected,  as  there  was  no  malice,  nor  want  of  bona  Jides. 
he  is  not  protected  in  a  case  like  this,  then  there  is  no  protectio 
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irVaxki.     (IIitc?hie,  C.  J.  What  reasonable  or  probable  cause  had         ^^^4. 

be  ^^fendant  for  issuing  the  warrant,  with  no  facts  or  information     Whothe 

Wbif^  'him,  making  the  alleged  offence  a  crime, — nothing  to  show 

that  tlie  child  was  under  16,  and  that  the  taking  was  against  the 

vill  and  consent  of  the  father  ?)  D  i  b  l  ■  ■ . 

I^e  counsel  also  referred  to  the  Statutes  of  Canada,  S2  and  33 
^>  c  29,  §  134,  which  provides  that  the  plaintiff  should  not 
liife  costs  unless  the  Judge  certified  his  approval  of  the  action. 

E^  L.  Wetmore  in  support  of  the  rule.  In  Hatch  v.  Taylor,^ 
iid  Ganong  r.  Faxocett '  it  was  determined  that,  if  no  offence 
b  charged  over  which  the  Justice  had  jurisdiction,  he  can  have  no 
pnsdiction  at  all.  The  case  seems  too  clear  for  argument.  If  Stiles 
**  ^retcsler  has  any  bearing  on  the  present  case,  it  has  been  over- 
nfed  by  Hatch  v.  Taylor  and  Ganong  v.  FawcHt, 

(Ritchie,  C.J.  I  can  only  read  Stiles  v.  Brewster  by  eliminating 
Ae  dictum  of  Mr.  Justice  Parker  in  the  course  of  the  argument, 
^  I  read  it  as  being  assumed  the  Justice  had  jurisdiction  over 
w  offence,  though  there  was  an  irregularity.  In  that  view  of  the 
*■•©  it  is  reconcilable  with  principle,  otherwise  not.) 

The  question  of  costs  raised  by  the  learned  counsel  is  of  no  im- 
portance here ;  but  that  section  of  the  Dominion  Act  is  clearly 
■wa  rtr«f,  as  it  relat<!S  to  proceedure  in  a  civil  matter,  which  is 
^tirely  within  the  jurisdiction  of  the  local  legislature.  (Ritchie, 
^J-  That  question  does  not  arise  here,  but  I  think  it  worthy  of 
^  consideration.) 

Cur,  Adv.  Vult. 

The  judgment  of  a  majority  of  the  Court  (Allen,  Weldon  and 
^etinore,  J.  J.)  was  delivered  by 

Weldon,  J.  We  think  the  rule  must  be  made  absolute  for 
"^^Hg  aside  the  nonsuit  in  this  case.  The  information  states  no 
*^^iicc  under  the  Statute.  It  neither  alleges  that  the  girl  was 
^'^^er  nxieen  years  of  age,  or,  indeed,  that  she  was  even  a  minor, 
^^  that  she  was  taken  out  of  the  possession  of  her  father,  nor,  that 
^  abduction  was  against  his  will,  unless  it  may  be  inferred  from 
^  word  "  unlawfully  " — which  is  exceedingly  doubtful.  The 
'^^tioe  therefore  had  no  jurisdiction  to  issue  a  warrant  on  such  an 

>  m.  T.  1872.  'Antep  129! 
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1874.         information,  and  is  liable  to  an  action  of  trespass.     Cave  v.  Mou 
Whtitibb     tain^^  Barton  v.  Brichnell*  Leary  v.  Patrick.^     The  case  of  RmU 
"^  Parkinson,*  was  also  referred  to  by  the  Chief  Justice  in  the  couri 

^  of  the  argument. 

DiBLKK.  The  case  of  Stiles  v,  Brewster*  has  been  relied  on  to  shew  thi 
the  defendant  in  this  case  would  not  be  liable,  if  he  had  reaaonab 
and  probable  cause  for  issuing  the  warrant,  and  acted  bonajui 
It  appears  to  have  been  assumed  by  the  Court  in  that  case,  that  tl 
Justice  had  jurisdiction  to  issue  the  warrant  on  which  the  plainti 
was  arrested,  and  indeed  the  facts  of  the  case  shew  that  it  was 
matter  clearly  within  the  Justice's  jurisdiction.  On  any  otht 
supposition  it  would  be  impossible  to  reconcile  the  decision  wil 
legal  principles.  That  case  therefore  does  not  apply  to  the  quei 
tion  before  u  .  If  the  information  in  the  present  case,  disclose 
no  ofience  for  which  a  warrant  could  issue,  (as  we  clearly  think 
did  not,)  we  do  not  see  how  any  question  of  reasonable  an 
probable  cause  could  arise.  How  could  it  be  said  that  tl 
Justice  had  reasonable  and  probable  cause  for  issuing 
warrant  and  imprisoning  the  plaiiitiflF  where  the  informatic 
on  which  he  acted,  stated  no  facts  which  shewed  that  tl 
plaintiff  had  committed  any  oflFence  under  the  statute,  for  whi< 
a  warrant  could  issue  ?  Independently  of  this — the  question  • 
reasonable  and  probable  cause  can  only  arise  where  the  Justi< 
has  jurisdiction,  (as  in  the  present  case)  or  has  exceeded  fa 
jurisdiction. 

FiSHBR,  J.  (After  stating  the  facts  in  the  case  continucKi 
As  this  was  a  family  quarrel  about  the  child,  which  the  partic 
settled  amicably,  and  there  was  nothing  in  the  conduct  of  th 
Justice  unfair,  and  as  from  the  evidence  it  appeared  to  me  that  t 
had  acted  bona  Jide,  I,  upon  the  authority  of  Styks  v.  Brewsiei 
nonsuited  the  plaintiffs.  I  am  unable  to  distinguish  the  presei 
from  that  case  in  which  Mr.  Justice  Parker,  who  tried  the  casi 
stated  that  the  warrant  was  bad  on  its  face,  and  I  cannot  discove 
that  it  stated  any  offence.  That  case  was  decided  after  full  cod 
sideration,  and  the  rule  for  a  new  trial  made  absolute  because  th 
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Co\urt  could  not  discover  any  want  of  bonfi  Jides  in  the  case.     As-         ^^'^^- 

Burning  that  the  information  is  defective,  is  it  not  a  case  provided      Whittmb 

for  by  §  11  of  cap.  30  of  the  32  and  33  Vic,  Statutes  of  Canada, 

*nd,  if  so,  will  this  section  not  cure  the  defect  which  is  said  to 

exist?  DiBLii 

A  similar  provision  with  regard  to  the  warrant  is  contained  in 

§  SI  of  the  same  Act. 

The  case  of  Cave  v.  Monntnin  has  been  referred  to,  and  it  ap- 
pears to  me  to  sustain  the  view  I  took  at  the  trial.  The  contro- 
versy there  arose  out  of  an  alleged  offence  under  the  7  and  8  Geo. 
4  cap.  30,  which  enacts,  in  substance,  that  if  any  person  shall  wil- 
ftilly  or  maliciously  cut,  or  otherwise  destroy  the  whole  or  any 
part  of  any  tree,  sapling  or  underwood  growing  in  any  garden, 
every  such  offender,  in  case  the  amount  of  the  injury  done  shall 
exceed  the  sum  of  one  pound  shall  be  guilty  of  felony. 

The  plaintiff  was  taken  in  custody  on  the  charge  of  having 

feloniously  cut  down  trees  in  Butt's  garden.     The  next  morning 

he    was  brought  before  the  defend  uit,   a   magistrate   of   Herts. 

AVilson  stated,  as  a  complainant,  and  deposed,  as  a  witness,  that 

tirenty  young  tiees,  chiefly  poplirs  and  firs,  h  id  recently  been 

cut  down  in  Mr.  Bust's  gardr^n,  and  that  he  hoard  a  boy,  wbom 

he  named,  say  that  he  (the  boy)  had  heard  the  plaintiff  say  that 

he  (the  plaintiff)  had  cut  down  some  of  Mr.  Butt's  trees.     Upon 

^hia  statement  the   defendant  issued  a   warrant  committing   the 

plaintiff  to  the  house  of  correction  '*  on  strong  suspicion  of  hav- 

^^^  feloniously  cut  timber  trees,  the  property  of  Mr.  Butt,"  for 

*Wther  examination  to  a  day  at  which  the  Bench  of  Magistrates 

''^as  to  meet.    At  the  examination  before  the  Bench  the  boy  nega- 

^"^ed  Wilson's  statement  as  to  what  he  was  supposed   to  have 

'aid  and  the  plaintiff  was  discharged. 

Ifow  in  this  case  there  was  no  statement  in  the  warrant  or 
^^dence  whatever  before  the  Magistrate  when  the  complaint  was 
^^de  and  warrant  issued  that  the  cutting  of  the  trees  was  of  the 
^^lue  of  one  pound  or  that  it  exceeded  it,  and  if  there  had  been 
^^Wng  of  a  less  value  than  twenty  shillings  it  would  not  have 
^^en  a  felony.  Lord  Abinger  told  the  Jury  that  the  defendant 
^"^^^  justified  upon  the  statement  made  before  him  by  Wilson  in 
"^aldiig  out  the  warrant  for  committing  the  plaintiff  to  the  house 
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1874  of  correction.  The  jury  found  for  the  defendant,  and  the  Court 
Whittise  refused  to  tet  aside  the  verdict.  Tindal,  C.  J.  in  delivering  the 
"*^  judgment  ol  tlie  Court  assumed  that  the  defendant  had  jurisdiction 
and  refused  to  set  aside  the  verdict  because  the  charge  was  felony. 
DiBLiK.  Now,  it  is  perfectly  clear  that  the  cutting  of  the  trees,  unless  the 
value  exceeded  twenty  shillings,  was  only  a  trespass  at  common 
law  and,  when  the  warrant  was  issued  to  commit  the  plaintiff  to 
the  house  of  correction,  Wilson,  as  complainant  and  witness,  made 
no  statement  as  to  the  value — so  in  this  case,  to  make  out  the 
ofience,  it  was  necessary  that  the  child  taken  should  be  under  the 
age  of  sixteen  years,  but  the  complaint,  being  for  having  unlaw- 
fully taken  the  child,  it  appears  to  me  to  come  within  the  principles 
laid  down  in  Cave  v.  Mountain,  and  also  in  Styles  v,  Bvewster,  it 
being  clear  that  the  Justice  acted  bona  fide.  Entertaining  this 
opinion,  with  the  greatest  possible  deference  to  my  learned  brethren^ 
I  am  unable  to  arrive  at  the  same  conclusion  that  they  have. 

RuU  absolute  for  new  trial. 


1874. 
April  25 


McLEOD,   AssioNEB   of    Hfqh   Morris    v.    HUGH    McGUIttK    akd 

DEXNI8  MORRIS. 

Replevin, — Distress  for  rent, —  WJiere  teyiant  has  assujned  undtr  Insolvent 
Act  of  1869. —  WJiether  riz/ht  of  distress  taJcen  away. 

The  estate  of  M.  was  put  in  oompulsory  liquidation  ander  the  Insolvent  Aot  of  1869^ 
and  the  plaintiff,  who  was  the  official  assignee,  took  charge  of  the  estate  indadifliff 
goods  on  the  premises  of  the  defendant,  MoGoirk,  then  held  bj  M.  as  Ids  tenant.  K 
year's  rent  being  in  arrear,  while  the  goods  were  still  on  the  pretnises,  though  in  tilt 
possession  of  the  plaintiff  as  guardian  under  the  Act,  MoGuirK  distrained  Ibr  rent. 

Hdd,  in  an  action  of  repleyin  brought  by  the  pliuntiff  to  reoover  possesion  of  tita 
goods,  per  Ritchie,  C.  J.,  and  Allen,  Weldon  and  Fisher,  J.  J.  (Wetmore  J,  i^msoi- 
timte)  thai  the  landlord's  common  law  remedy  by  distress  is  not  taken  away  bj  tin 
Insolvent  Act  of  1869 

Per  Wbtmorb,  J.  That  the  landlord's  right  to  a  year's  rent,  to  which  hia  pnAr* 
ential  lien  is  limited  by  the  81st  section  can  only  be  enfbroed  by  a  sommaiy  applioi^ 
tion  to  a  court  or  Judge  under  the  6(Hh  section  of  the  Act 

Quere.  Whether  the  clause  in  the  81st  section  of  the  Insolvent  Act  of  1869  reatrio^ 
ing  a  landlord's  preferential  lien  fbr  rent  to  one  year  is  not  ultra  vires  the  DomiDign 
Parliament  T 

Demurrer.  The  defendants^  in  repleyin,  avowed  the  taking  of 
the  goods  hy  the  defendant,  McGuirk,  in  his  own  right,  and  Mor- 
ris as  his  bailiff,  as  a  distress  for  rent  alleged  to  be  due  McGuirk 
from  Hugh  Morris.     The  first  and  third  pleas  of  the  defendant's 
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^^^icadon  denied  the  existence  of  a  tenancy  between  the  parties,        ^^"^^^ 
•^^    issue  was  joined  thereon.  MoLeod, 

The  Snd  and  4th  pleas  were  demurred  to  and  were  as  follows  :    ^"*8"*®  ^ 
jLnd  for  a  further  plea  in  this  behalf  to  the  said  avowry  and  ^ 

Cognizance  of  the  said  defendants  the  said  plaintiff,  by  leave  of        Huob 
tl^e  Court  here  for  this  purpose,  first  had  and  obtained,  according     MoGuikk 
to   the  form  of  the  statute  in  such  case,  made  and  provided,  saith       ^ 
tl&at  the  said  Hugh  McGuirk,  in  his  own  right,  ought  not  to  avow 
tliat  the  said  Dennis  Mo  iris  ought  not  to  acknowledge  the  taking 
of  the  said  goods  and  chittcis  in  the  said  declaration  Mentioned, 
ia  which  etc.,  and  justly,  etc.,  because  he  saith  that  before  the 
time  of  the  taking  of  the  said  goods  and  chattels  in  the  said 
avowry  and  cognizance  mentioned,  the  said  Hugh  Morris  therein 
mentioned  was  a  trader  doing  business  and  domiciled  in  the  city 
of  Saint  John,  and  subject  to  the  provisions  of  the  Insolvent  Act 
of  1869,  and  the  Act  in  amendment  thereof,  and  it  having  been 
•hewn  to  the  satisfaction  of  Charles  Walters,  Esquire,  Judge  of 
^e  County  Court  for  the  City  and  County  of  Saint  John,  by  an 
affidavit  of  James  Dever,  that  the  said  James  Dever  was  a  creditor 
^f  the  Insolvent  for  a  sum  not  less  than  two  hundred  dollars,  and 
*>y  the  affidavits  of  two  credable  witnesses  such  facts  and  circum- 
^tances  as  satisfied  the  said  Judge  that  the  said  Hugh  Morris  was 
^<^aolvent  within  the  meaning  of  the  Act,  and  that  his  estate  had 
^come  subject  to  compulsory  liquidation,  the  said  Charles  Watters 
^^^ing  such  Judge  as  aforesaid,  did  before  the  testing  in   the  said 
^^owry  and  cognisance  mentioned,  issue  a  writ  of  attachment  per- 
*Uant  to  the  provisions  of  the  said  Act  against  the  estate  and 
effects  of  the  said  Hugh  Morris  to  the  High  Sheriff  of  the  City 
^Hd  Coonty  of  Saint  John,  requiring  such  Sheriff  to  seize  and  at- 
^^ch  the  effects  and  estate  of  the  said  Insolvent,  which  said  writ 
^as  afterwards  and  before  the  taking  on  the  said  avowry  and 
^^ognisance  mentioned,  delivered  to  James  A.  Harding,  Esquire, 
then  and  there  being  High  Sheriff  of  the  City  and  County  of  Saint 
*  ohn  aforesaid,  to  be  executed  in  due  form  of  law,  and  that  the 
*^  James  A.  Harding,  so  being  such  Sheriff  as  aforesaid,  after- 
^^^zds,  and  before  the  taking  and  distress  in  the  said  avowry  and 
Qogniaaioe  mentioned,  to  wit,  on  the  day 

^^  in  the  year  of  our  Lord  one  thousand  eight 
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^^'^^'        hundred  and  seventy-two,  within  his  bailiwick  and  within  the  saif 

MoLbod,      City  and  County,  by  virtue  of  the  said  Act,  did  seize  and  attaci 

Aangnee  of   ^^^  ^^^  proods  and  chattels  in  the  said  declaration  mentioned  beini 
Hugh    Morris    , 

j,^  the  goods  and  chattels  of  the  said  Insolvent  the  said  Hugh  Morns 

Hugh  and  afterwards  and  before  the  said  taking  and  distress  in  the  sid 
MoGuiRK  avowry  and  cognizance  mentioned  to  wit,  on  the  day  and  yea 
Morris  ^^*  aforesaid,  at  Lancaster,  in  the  City  and  County  aforesaid,  th 
said  James  A.  Harding,  so  being  such  Sheriff  as  aforesaid,  di< 
place  the  said  goods  and  chattels  so  attached  in  the  custody  of  th 
said  plain  tiff"  who  was  then,  and  still  is  the  official  assignee,  dul; 
appointed,  of  the  district  of  the  City  and  County  of  Saint  Johi 
being  the  county  where  the  chief  place  of  business  of  the  8ai< 
Hugh  Morris  was  situated,  and  that  at  the  time  of  the  taking  an 
distress  in  the  said  avowry  and  cognizance  mentioned,  the  sai 
plaintiff  was  in  possession  of  and  had  the  custody  of  the  sai 
goods  and  chattels  in  the  said  declaration  as  such  official  assignei 
and  as  guardian  under  the  said  writ  of  attachment  by  virtue  c 
and  under  ihe  provisions  of  the  said  Act,  and  was  not  otherwij 
possessed  thereof :  and  this  the  said  plaintiff  is  ready  to  verify 
wherefore,  inasmuch  as  the  said  defendants  have  above  acknov 
lodged  the  taking  of  the  said  goods  and  chattels  in  the  said  plac 
in  which  &c.,  he  the  said  plaintiff  prays  judgment  and  his  dan 
ages  by  reason  of  the  taking  and  unjustly  detaining  to  be  adjudge 
to  him  &c. 

And  for  a  further  plea  in  this  behalf  to  the  snid  avowry  a 
cognizance  of  the  said  defendants,  secondly  above  made  the  sai' 
plaintiff  by  like  leave  of  this  Court  here  for  this  purpose  first  ha 
and  obtained  according  to  the  form  of  the  Statute  in  such  cas< 
made  and  provided,  saith  the  said  Hugh  McGuirk  in  his  ow 
right  ought  not  to  avow,  that  the  said  Dennis  Morris  ought  nc 
to  acknowledge  the  taking  of  the  said  goods  and  chattels  in  th 
said  declaration  mentioned  in  which  &c.,  and  justly  &c  ,  becaus 
he  saith  that  before  and  at  the  time  of  the  taking  and  distress  ii 
the  said  avowry  mentioned  of  the  said  goods  and  chattel,  tb 
said  goods  and  chattels  being  the  property  of  the  said  Hugh  Moi 
ris  in  the  said  avowry  and  cognizance  mentioned,  and  the  sait 
Hugh  Morris,  being  a  trader  and  subject  to  the  provisions  of  tb 
Insolvent  Act  of  1869,  domiciled  in  the  City  and  County  of  Sain 
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J^un,  and  his   estate  being  subject   to  compulsory  liquidation,         *^'^^- 

^^arles  Watters  Esquire  being  the  Judge  of  the  County  Court      McLiod, 

of  the  said  City  apd  County  of  Saint  John,  did,  in  pursuance  of   Aasignee  of 
.^  J        ,        y     ^         .  .  ;,  .,.         .  .-  I      Hugh    Morna 

*QCl  under  the  provisions  of  the  said  Act,  issue  a  wnt  of  attach-  ^ 

i^nt  addressed  to  the  Sheriff  of  the  said  City  and  County,  request-       Hugh 
ing  him  to  sieze  and  attach  the  estate  and  effects  of  the  said  Hugh  ^Q^^^"**  ^"^ 
Morris,  thereupon  James  A.   Harding    JEsquire,  then  and    there    ^ 
being  such  Sheriff  as  aforesaid,  did,  before  the  taking  and  distress 
in  the  said  avowry  and  cognizance  mentioned,  seize  and  attach, 
by  virtue  of  the  said  writ,  the  said  goods  and  chattels  of  the  said 
Hugh  Morris  that  is  to  say,  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  and  held  and  possessed  the  same,  until  af- 
terwards and  before  the  taking  and  distress  in   the  said  avowry 
and  cognizance  mentioned,  the  said  Sheriff  did  by  virtue  of  and  in 
pursuance  of  the  provisions  of  the  said  Act,  place  the  said  goods 
uid  chattels  so  seized  and  ati  ached  into  the  custody  of  the  said 
plaintiff  who  was  then  and  still  is  ofBcial  assignee  of  the  said  City 
and  County  of  Saint  John,  being  the  County  where  ihe  chief  place 
of  business  of  the  said  Hugh   Morris   was  situated  as    guardian 
^Uider  the  said  writ  of  attachment  and  that  the  said  plaiatiff,  at  the 
time  of  thj  taking  and  distress  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned  and  in  the  said  avowry  and  cogni- 
sance avowed  and  acknowledged  was  in  the  possession  of  and  had 
the  custody  of  the  said  goods  and  chattels  as  guardian  under  the 
oid  writ  of  attachment,  and  the  said  plaintiff  is  ready  to  verify, 
"therefore,  inasmuch  as  the  said  defendants  have  above  acknow- 
ledged the  taking  of  the  said  goods  and  chattels  in  the  said  place, 
Ui  which  &c.,  he  the  said  plaintiff  prays  judgment,  and  his  damages 
hy  reason  of  the  taking  and  unlawful  detaining  to  be  adjudged  to 
him&c. 

Groonds  of  demurrer : 

1  The  plaintiff  admits  the  demise  and  rent  in  arrear  for  one  year 
^^d  a  distress  made  for  that,  as  the  landlord  has  a  right  to  do^ 
^d  that  the  goods  were  on  the  demised  premises  and  were  dis- 
^''Uiied  there,  in  which  case  it  is  the  legal  right  of  the  landlord 
^  distrain  which  is  not  taken  away  by  the  Insolvent  Act  of  1869. 
S.  A  landlord  does  not  lose  his  right  to  distrain  for  a  year's 
'^t  because  the  tenant  is  declared  an  Insolvent  under  the  Insol- 
'•"^  Act  of  1869. 
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1874.  3.  If  the  Act  of  1869  had  attempted  to  take  away  the  landlord'f 

MoLioD,      right  it  would  have  been  vltra  vires  the  power  of  the  Dominion 

AaigM  of    Parliament. 
Hugh    Morris 

t;.  4.  That  the  facts  stated  in  the  said  pleas  afforded  no  answer  in 

Hugh        law  to  the  defendants,  claim  of  a  right  to  distrain  for  one  year's  rent 

^^'^y™*  ^•^  due  upon  goods  upon  the  premises. 

MoBBiB.  5.  That  those  pleas  do  not  show  that  the  said  Hugh  Morris  be- 
came Insolvent  before  the  rent  fell  due,  and  that  the  goods  were 
not  on  the  premises  before  and  at  the  time  he  became  Insolvent. 

6.  The  plaintiff*  has  no  right  to  make  more  than  one  answer  to 
the  defendant's  pleas. 

At  a  previous  term  of  ths  Court — 

C.    W,    Weldo7i,  Q.  C.  argued  the  demurrer  on  behalf  of  the 
plaintiff*,  and 

A.  L,  Palmer,  Q.   C,  for  the  defendants. 

Cur,  Adv.  Vu/l 

The  judgment  of  a  majority  of  the  Court  (Ritchie,  C.  J ,  and 
Allen,  Weldon  and  Fisher,  J.  J.)  was  delivered  by 

BiTCHiE,  C.  J.  The  question  raised  by  the  demurrer  in  this  case  ^4 
is  whether  a  landlord  has  the  right  to  distrain  the  goods  of  his^ir 
tenant  on  the  premises  after  the  tenant  has  made  an  assignments 
under  the  Insolvent  Act  of  1869,  and  the  goods  have  come  to  th 
possession  of  the  assignee,  though  still  on  the  demised  premises. 

We  can  discover  no  provision   in  the  Insolvent  Act  of  1869^ 
(supposing  the  Dominion   Parliament  to  possess  the  Legislative 
power  to  make  such  an  enactment),  by  which  the  landlord's 
to  distrain  is  taken  away,  either  by  express  words  or  necessary  im- 
plication, which  is  essential  to  deprive  a  landlord  of  his  commo 
law    remedy  by  distress.     A  preferential  lien  for  rent  recognized, 
and  restricted  by  the  81st  section  to  one  year's  rent  previous 
the  execution  of  a  deed  of  assignmcnl:  or  the   ssue  of  a  writ  of  at- 
tachment under  the  Act,  as  the  case  may  be,  and  from   thence 
long  as  the  assignee  shall  retain  the  premises  leased,  in  this 
spect,  as  to  the  amount^  resembling  the  74th  section  of  the  Englia! 
Bankrupt  Act,  6  Geo.  iv.  Cap.  16  and  the  129  section  of  the  Bank- 
rupt Law  Consolidation  Act,  18  and  13  Vict.,  cap.  106,  whic! 
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^*>Ut«  the  landlord's  right  of  distress  to  one  year's  rent, — assuminjj;        ^^74. 
^^the  Dominion  Parliament  have  a  right  to  deprive  a  party,  not  an      MoLeod, 
losolTent  his  civil  of  rights  reserved  to  him  by  law,  not  only  against  ^^\^^.  ^ 
^e  goods  of  his  tenant  who   may   have  become  Insolvent,  but  ^ 

^Saiiut  the  goods  (subject  to  certain  exceptions)  on  the  premises,        Hugh 
thoogh  owned  by  strangers,  for  if  the  remedy  is  taken  away  against  MoQy^  a»"> 
^he tenant's  goods,  it  could  hardly  be  assumed  the  Legislature  in-    jiobeis 
tended  it  to  exist  against  the  stranger's.  To  relieve  the  tenant's  goods 
*o  that  his  general  creditors  may  get  a  larger  dividend  and  take  the 
strangers'  to  discharge  the  debt  which  the  law  had  said  the  goods  re- 
lieTed  should  be  liable  to  pay,  would  be  a  somewhat  unseemly  an- 
oxnoly  ; — ^whether  a  landlord  can  be  so  restricted  by  the  Dominion 
Paxliament  or  how  and  when  this  preferential  lien    is  to  be  recog- 
nized by  the  assignee  or  enforced  against  him,  or  whether  it  exists 
'^v^lien  no  distress  has  been  made,  it  is  not  necessary  for  us  now  to  en- 
S.^^ire»  as  we  think  the  common  law  remedy  bv  distress  still  likewise 
^^istSy  limited  it  may  possibly  be,  to  the  period  named  in  the  81st 
^^otion.     The  main  ground  relied  on  in  this  case  is  that  the  land- 
'^>ird'8  claim  for  rent  is  a  lien  under  the  50th  section  and  must  be 
*^oovered  or  dealt  with  as  by  that  section  provided.     We  think 
^H©  liens  mentioned    refer  to    liens    by    contract   on   the  goods 
^Hemselves  of  the  Insolvent,  and  that  the  right  to  distrain  is  not 
^^oh  a  lien  on  any  particular  goodi,  but  simply  a  remedy  the 
''-^xidlord  has  on  whatever  goods  are  found  on  the  premises,  though 
^He  remedy  by  distress  or   riglit  to  distrain  is  an  incident  to  the 
^^lation  of  landlord  and  tenant,  no  lien  attaches  to  any  particular 
Soods  till  the  distress  is  itself  actually  made,  and   therefore    it  is 
•^id  the  lien  arises  in  respect  ol    the  j^^'^'^  where  the  goods  are 
fcund,  and  not  in  respect  of  the  lyerson  to  whom  they  belong.     By 
"^Ke  common  law  a  landlord  had  power  to  sell  goods  distrained 
ft>r  rent  :    they  were  detained  in  the  nature  of  a  pledge  and  no 
more,  and  the  reason   is  that  n  distrainor  had  no  property  in  the 
goods, — they  weie  only  in  the  custody   of  the  landlord  for  his 
iccurity.     See  1  Vic  Chap.  401. 

InBfici^ey,  Auignee  v.  Taylor^  this  distinction  between  the  places 
^i^ person  was  taken,  and  Buller  recognizes  it.  He  says,  ^<  it 
^jW  that  the  Bankrupt  could  not  have  given  a  lien  on  particular 

"  >  2  T.  R.  600. 
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'**         goods,  because  aft  t  the  bankruptcy  he  cannot  enter  into  any  con- 
MoLisoD,      tract  to  bind  his  efiects,  but  he  may  take  a  demise,  and  if  he  do 

Assignee  of    ^^^  agree  that  the  rent  shall  be  payable  on  a  particular  day,  the 

^  law  gives  the  landlord  a  power  of  distraining  on  that  day.     That 

Hugh        makes  the  distinction  between  a  lien  on  the  premises  themselves  and  a 

McGuiBK  AiiD  ii^i   Qji  personal  goods.     The  latter  can  only  be    made    on  the 

^.  property  in  the  goods,  but  in  the  former  case  it  is  a  remedy  which 

the  landlord  has  on  whatever  goods  are  found  on  the  premises," 
and  Grove,  J.  says,  "  the  question  is  not  whether  the  Bankrupt 
himself  be  liable  to  an  action  on  this  agreement,  but  whether  the 
landlord  has  the  remedy  claimed  in  rem  on  the  goods  on  these 
premises." 

And  in  Lawton  v.  Scott,^  Park,  B.  speaking  of  a  certificate  of 
bankruptcy  says,  "  But  the  only  efiect  of  the  certificate  is  to  dis- 
charge  the  person  and  goods  of  the  Bankrupt :  it  is  no  release  of 
collateral  remedies.  Let  us  then  consider  what  is  the  nature  of 
the  landlord's  remedy  for  distress.  It  gives  no  li-en,  because  the 
goods  are  in  the  custody  of  the  law,  therefore  the  case  Broogee  p, 
Bf/ll  was  rightly  decided,  but  he  has  a  right  to  enforce  the  pay- 
ment oi  the  rent  through  the  medium  of  the  goods  distrained  and,  as 
the  rent  is  not  released  by  the  certificate  he  still  retains  the  right 
to  work  out  the  payment  of  it  by  means  of  those  goods."  But  it 
is  said  that  in  this  particular  case  the  goods,  though  on  the 
demised  premises,  having  actually  come  to  the  possession  of 
the  assignee,  were  in  custodia  kgis.  We  think  however,  this  was 
not  so.  In  Briggs  v.  Loivry^^  it  was  held  that  goods  seized  by  a 
messenger  under  a  fiat  in  bankruptcy  are  not,  while  in  his  custody, 
priviledged  from  distress  for  rent  due  from  the  Bankrupt  to  his 
landlord,  that  they  are  not  in  custodia  legis  so  as  to  prevent  them 
being  distrained  ;  and  we  can  discover  no  distinction  between  that 
case  and  the  present. 

Wetmore,  J.  There  are  six  grounds  of  demurrer  in  this 
case. 

The  1st,  2nd  and  3rd  grounds  are  all  involved  in  the  question 
as  to  whether  or  no  a  landlord's  right  by  distress  is  taken 
away  by  the  provisions  of  the  Insolvent  Act  of  1869.     Ex  parU 

1  9  M  &  W.  487.  'SW.  *W. 
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wm^n/fA/zm  and  Sf^ffordMve  Gas  Light  Companyy  In  re  Fans/iaw        ^^74 
'•  Xor«(oH.*     (Distress  for  rent  is  not  an  execution  or  legal  process      MoLbod. 
^iflttn  the  meaning  of  thest-  terms  in  Sec.  13  of  the  Bankruptcy  Huffh^Morris 
Act  of  1869.) 
In  Ex  parte   PlummerJ  It  was  held  that  landlords   are  so  far        "^^oh 

MoGuiBK    AW) 

**^pted  from  the  operation  of  the  Bankrupt  Laws  that  :hey  may       DEwra 
^'^•tram  for  rent  even  after  assignment  and  sale,  if  the  goods  are    M  o  b  b  i  s . 
''^t  removed,  although  the  rent  distrained  be  for  more  than  one 
J^^''^,  the  case  not  being  within  the  statute  8  Anne,  Cap.  14,  Sec. 
*»  ^hich  gives  a  year's  rent  on  executions. 

JL  landlord  may  distrain  for  rent  after  an  Act  of  Bankrupcy  ;  so 
^^aney  paid  by  a  Bankrupt  tenant  to  avoid  a  threatened  distress, 
^"•mot  be  recovered  back  by  the  assignee  :  Stevenson  v  Wood* 
^^Unboroughy  J.,  and  see  Mavow  v  Crome  *  So  goods  seized  by  a 
•^Stsenger  under  a  fiat  in  Bankruptcy  are  not,  while  in  his  custody, 
vileged  from  distress  for  rent  due  from  the  Bankrupt  to  his  land- 
wd:  Briggs  v,  LowryJ"  This  case  recognizes  the  principle  that  goods 
the  custody  of  a  messenger  under  a  fiat  in  Bankruptcy,  are  not 
euitodia  legis  so  as  to  prevent  their  being  distrained.  It  also 
ides  that  goods  are  not  exempt  fiom  distress  in  certain  cases 
er  6  Geo.  iv.  cap.  16,  but  the  decision  does  not  apply  to  the 
case,  which  depends  on  the  wording  of  the  Insolven'^^  Act 
»n869. 

A  landlord  who  had  distrained,  and,  in  addition   to  rent,  there 
^rsi  £50  due  from  the  tenant  for  goods  sold,  petitioned  for  adjudica- 
tion m  Bankruptcy.     It  was  held  the  landlord  was  not  bound  to 
fowgo  his  distress  ; — see  Bell  Ex  j)art£^*  Paul  v.  Bfst^  a  landlord 
Wried  a  distress  for  rent  and  before  he  sold,  the  tenant  was  ad- 
\    jo&ated  a  bankrupt,  and  there  the  sale  took  place  under  the  dis- 
***•••    The  Commissioners  held  the  landlord  was  only  entitled  to 
^T^B  rent.  On  appeal  it  was  held  the  landlord  was,  under  S  and 
^'   4  cap.  27,  Sec.   12,  (Stat,   of  Limitations)  entitled  to  six 
^^  '■'^iit  out  of  the  proceeds  of  sale  : — 

Z^^^H  ^  parte "  These  cases  seem  to  recognize  the  remedy  by 

11  Eq  616«  M  De  0.  &  0.  697. 

lOa.  7  82  L.  J   Q  B.  96, 

200.  8  B.  &  0.  687. 

•  171;  2BiQg261.  7L.J.N  a  7d& 

ft  W  729.  »  22  L.  J.  Bankrapt<7  26. 
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^^^^-  distress,  which   Mr.   Woodfall   in  his  treatise  on  Landlord   an 

MoLaoD,  Tenant,  at  page  303,  defines  to  be  a  taking  without  legal  prooei 

Assignee  of  ^f  ^  personal  chattel  from  the  possession  of  a  wrong-doer  into  th 

J,  hands  of  the  party  grieved,  as  a  pledge  for  the  redressing  the  pei 

Hugh  lormance  of  a  duty  to  the  satisfaction  of  a  demand,-— to  be  of  sud 

McGuimK  AsD  validity  that  it   continues   to  exist,  unless  taken  away  by  positiy 
Dknmu  ,  •       I*     *• 

M  o  B  B 1 8      "^ords  or  necessary  implication. 

In  Re  Progress  Assurance  Co,  ex  parte  Liverpool  Exchange  Co. 
distress  was  held  not  allowed  by  163  Sec.  of  Companies  Act,  1878 
The  words  are,  "  where  any  Company  is  being  wound  up  by  th« 
Court,  any  attachment,  sequestration,  or  distresSy  or  execution  pu 
in  force  after  the  commencement  of  the  winding  up,  shall  be  voi< 
to  all  intents." 

Ex  parte  Fumhj  Granite  Co.  ex  parte  Hea  van*  where  a  Company 
being  equitable  owners  of  a  lease,  continues,  after  a  winding  u; 
order,  in  occupation  of  the  leaseholds  and  leaves  goods  on  the  land 
the  landlord  is  not  by  Sec.  87  or  163  of  the  Companies  Act,  186S 
prevented  from  distraining  upon  the  goods  of  the  Company  fo 
rent  accrued  after  the  winding  up. 

By  Sec.  81  of  the  Insolvent  Act  of  1869,  the  preferential  claii 
of  the  landlord  for  rent  in  the  Province  of  New  Brunswick  an< 
Nova  Scotia,  is  restricted  to  the  an  ears  of  rent  due  during  th 
period  of  one  year  last  previous  to  the  execution  of  a  deed  c 
Hssignment,  or  the  issue  of  a  writ  of  attachment  under  the  Act,  a 
the  case  may  be,  and  from  thence  so  long  as  the  assignee  shall  xc 
tain  the  premises  leased.  I  am  by  no  means  prepared  to  say  thi 
section  of  itself  would  interfere  with  the  right  of  distress.  Thi 
section,  however,  limits  the  preferential  claim  for  rent  and  calls  i 
a  preferential  lien  of  the  landlord  for  rent. 

By  the  50  Sec.  of  the  Insolvent  Act  of  1869,  every  interix 
assignee,  guardian  or  assignee  shall  be  subject  to  the  aammac 
jurisdiction  of  the  Court  or  Judge,  in  the  same  manner,  and  to  it 
same  extent  as  the  ordinary  officers  of  the  Court  are  subject  to  L 
jurisdiction,  and  the  performance  of  their  respective  duties  majl 
compelled — and  all  remedies  sought  or  demanded  for  enforcic 
any  claim  for  a  debt,  privilege,  mortgage,  hypothec,  lien  or  xigl 
of  property  upon,  in  or  to  any  effects  on  property  in  the  hand 

^  U  B.  9 Eq  870.  *I..B  OOkifli. 
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V^^sesdon  or  custody  of  the  assignee,  may  be  obtained  by  an  order         ^^^^' 
^'  t^e  Judge  on  summary  petition  in  vacation,  or  of  the  Court  on      MoLiod, 
*  ^^e  in  term,  and  not  by  any  suit,  attachment,  opposition,  seizure  „^^^    , 
"''  oih(r  proceeding  of  any  kin/l  wJuitever. 

The  10  Sec.  of  the  Insolvent  Act  provides  what  the  assignment        Huoh 
•'^all  be  held  to  convey  and  vest  in  tile  interim  assignee,  which  in-  MoGuhk  and 
eludes  all  the  Insolvent's  personal  estate,  and  immoveable  property,    _ 
^bts,  accounts^  and  effects,  which  he  has,  or  may  become  entitled 
^o,  at  anytime  before  his  discharge  is  effected  under  this  Act, 
excepting  only  such  as  are  exempt  from  seizure  and  sale  under 
execution  by  virtue  of  the  several  statutes  in  such  case  made  and 
provided  . — Provided  always  that  no  pledge  of  any  of  the  effects 
of  the  Insolvent  nr  any  other  party  in  possession  thereof,  with  the 
lien  thereon,  shall  be  deprived  of  the  possession  thereof,  without 
payment  of  the  amount  legally  chargeable  as  a  preferential  claim 
npon  such  effects.     This  applies  to  a  pledge  before  the  assignment. 
In  case  of  compulse rv  liquidation,  which  this  is.  Sec.  29  enacts  that 
upon  appointment  of  the  assignee,  and  by  the  effect  of  his  appoint- 
Client,  the  whole  of  the  estate  and  effects  of  the  Insolvent,  whether 
>^cal  or  personal  J  moveable  or  immoveable,  as  existing  at  the  date 
of  the  issue  of  the  writ,  and  which  may  accrue  to  him  by  any  title 
whatsoever,  up  to  the  time  of  his  discharge  under  this  Act,  and 
"W'hether  seized  or  not  seized  under  the  writ  of  attachment,  shall 
'^st  in  the  said  assignee  in  the  same  manner  and  to   the  same 
Extent,  and  with  the  same  exceptions  as  if  he  had  been  duly  ap- 
pointed assignee  to  such  Insolvent  under  a  voluntary  assignment 
of  liig  estate. 

The  distress  in  this  case  was  made  after  the  execution  of  the 
"^v^t  of  attachment,  the  property  being  on  the  premises  demised. 
The  right  to  distrain  is,  I  am  quite  aware,   not  a  lien  on  any 
particular  goods, — ^it  is  simply  a  remedy  the  landlord  has  on  what- 
ever goods  are  found  on  the  premises :  See  Buckley  v.  Taylor^ 
Eliminating  the  question  of  fraudulent  removal,  this  inchoate 
i        ^ht,  unexercised,  amounts  to  nothing.     If  the  goods  should  be 
ft       lemored  from  the  premises,  the  landlord  could  not  touch  them. 
K      T}»  nght  in  the  present  case  has  been  exercised,  under  the  seizure, 
^ft     Ihe  landlord,  apart  from  the  Insolvent  Act,  has  a  right  to  retain 

\. 
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1874.        the  possession  of  the  goods  seized,  and  is  entitled  ta  proceed  to 

BIoLbod,      sale  under  the  Act  of  Assembly^  1  Rev.  Stat  Cap.  1S6  of  Lan 

Atrignee  of    lord  and  Tenant   and    Replevin.     The   tender  of  the  rent  ai 

Hugh      oms  gjp^i^geg  would  at  any  time  previous  to  a  sale  divest  the  lan 

Hvas       lord's  right  to  retain  possession  of  the  goods  distrained.       Tl 

HoGniBK  AMD  seizure  entitled  the  landlord  to  hold  the  goodb  seized  only,  ai 

Dnns       does  not  extend  to  any  goods,  though  on  the  premises  demised,  whi 

**'"*   are  not  seized  under  the  distress.     With  the  tenant's  right 

release  the  goods  on  payment  of  the  rent  and  expenses,  what  is  tl 

landlord's  right,  having  distrained,  more  than  a  lien  on  the  goo< 

until  the  rent  is  paid,  saving  of  course  his  right  to  proceed  to 

•ale  under  the  Act  of  Assembly  ? 

It  may  well  be  considered  a  preierential  claim,  and,  to  my  min 
is  so  recognized  by  the  8 1  Sec,  which,  as  before  mentioned, 
restricted  to  one  year's  rent  last  previous  to  the  execution  of  a  de< 
of  assignment,  or  the  issue  of  a  writ  of  attachment. 

The  landlord's  claim  is  a  claim  for  a  debt,  and,  apart  from  tl 
Insolvent  Act,  he  would  have  an  undoubted  right  to  proceed  I 
distress  to  enforce  it.  The  50  Sec.  says  all  remedies  sought  • 
demanded  for  enforcing  any  claim  for  a  debt^  privilege,  mortgag 
hypothec,  lien,  or  right  of  property  upon,  in,  or  to  any  effects  < 
property  in  the  hands,  possession  or  custody  of  the  assignee- 
must  be  provided  for  uuder  the  50  Sec.  The  enactment  goes  mu< 
further  and  says,  and  not  by  any  suit  attachment,  oppositio: 
ieizure  or  proceeding  of  any  kind  whatever.  The  landlord  has 
preferential  claim,  and  1  am  not  prepared  to  say  he  cannot  fiii! 
enforce  it,  as  such,  to  the  extent  of  one  yearns  i  ent  as  lueutionc 
in  the  81  Section.  Having  such  claim,  possibly,  indet 
probably,  he  might  exercise  the  right  of  distress,  which  woul 
give  him  a  lien.  Preferential  lien  is  spoken  of  in  the  81st  Sec 
which  quite  sustains  a  superior  right,  and,  being  so — by  inten. 
ment,  the  law  might  recognize  the  landlord  establishing  his  lia 
and  without  distress,  the  right  is  entirely  ineffective.  The  dai 
is  not  enforced  by  seizure,  though  a  lien  would  be  established  I 
the  distress.  And,  having  established  his  lien  by  distress,  I  thia 
the  proceeding  by  distress  must  stop,  and  the  landlord  must  apfE 
to  the  Court  or  Judge,  as  provided  by  the  50  Sec.  The  ^Se, 
would  be  equally  beneficial,    llie  landlord  would  on  such  apjp 
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cation  under  the  fiftieth  section,  be  entitled  to  enforce  his  prefer-        ^^74. 
^i^tial  claim  under  the  order  of  the  Court  or  Judge  to  the  extent      MoLbod, 
Provided  by  the  Slst  Sec.  „^"?^  ^ 

t  ...  •  Hugh    Monis 

It  appears  to  me  ample  provision  is  made  for  enforcing  the  ^ 

claim  by  a  summary  application  to  the  Court  or  Judge,  and  the        Huoh 
requirement  of  the  50  Sec.  is  that  the  claim  must  be  enforced ;  MoGum  axd 
*nd  the  words^  **and  not  by  any  suit,  attachment,  opposition,    MQumg 
•^*2ure  or  other  proceeding  whatever,^*  in  my  opinion,  exclude  the 
nght  of  the  landlord  to  proceed,  at  all  events,  further  than  to 
^tablish  his  preferential  claim  by  a  distress, — if  a  distress  should 
be  necessary  for  that  purpose  in  any  other  manner  than  as  the  50 
Sec.  provides. 

Judgment  in  my  opinion  should  be  for  the  plaintiff  on  the  1st, 
Sad  and  4th  grounds. 

As  to  the  3rd  ground.  If  the  Act  of  1869  had  attempted  to 
talte  away  the  landlord's  right,  it  would  have  been  ulva  vires  the 
power  of  the  Dominion  Parliament.  By  the  91  Sec.  of  "  The 
Sjritish  North  America  Act  1867,"  Bankruptcy  and  Insolvency 
*«re  exclusively  within  the  jurisdiction  of  the  Dominion  Parliament* 
and  under  the  authority  of  Bullcn  v,  Hardinjy  decided  in  our  Court 
iii  Michaelmas,  1871,  I,  without  expressing  any  approval  of  Bullen 
•'-  Hardingy  am  not  prepared  to  say  the  enactments  I  have  referred 
*o  are  ylUa  vires. 

As  to  the  fifth  ground,  that  the  pleas  do  not  shew  that  Morris 
*>ecame  insolvent  before  the  rent  fell  due,  and  that  the  goods  were 
Hot  on  the  premises  before,  and  at  the  time  he  became  insolvent 
In  the  view  I  have  taken  of  the  right  to  proceed  by  distress,  I  do 
i^ot  think  this  is  material,  even  if  it  is  not  sufficiently  stated* 
As  to  the  sixth  ground,  that  the  plaintiff  has  no  right  to  make 
■aore  than  one  answer  to  the  defendant's  pleas.     If  there  is  any- 
thing in  this  ground,  the  defendant  should  have  applied  to  set  the 
<>b]ectionable  pleas  aside. 
\  Judgment,  I  think,  shoidd  be  for  the  plaintiff. 

I  BiTCHiE,  C.  J.     My  Brethren  desire  me  to  state  that  in  the 

ft       ciae  of  BuUen  v.  Harding  the  question  of  ultra  vires  was  not  raised 
■      at  the  bar,  or  considered  by  the  Court  in  their  judgment ;  and  we 
JK     We  carefully  retrained  from  going  into  the  question  of  uUra  vires 
jm    U  the  present  case,  as  it  was  not  necessary  for  its  determination. 
'  ■  Judgment  for  defendant. 
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1874.        JAMES  DkWOLF  SPURR  v.  THE  ALBERT  MINING   COIIPANT 


April  26. 


Incorporated  Company — Election  of  Dim'tors — Proxy,  voting  by — Practice 

— Attorney  -  Defending  action  without  Authority — Settitvg 

aside  ajipt'arance  and  staying  proceedings. 

At  the  Annaal  Meeting  of  the  stockholders  ef  the  Albert  Mining  Company,  held  f  r  the 
purpose  of  electing  Directors,  one  of  the  stockholders  moved  that  certun  penons 
(naming  them)  be  the  Directors  of  the  Company  for  the  ensuing  year. 

Held.  That  in  order  to  defeat  their  election  other  parties  must  be  nominated  and  elected 
by  a  majority  of  votes,  and  that  it  would  not  be  sufficient  for  the  majority  merely  to 
vote  against  the  persons  nominated,  without  voting  for  someone  else 

Held,  alw,  That  to  give  a  person  the  right  to  vote  for  another  by  virtue  of  a  proxy,  he 
must  distinctly  put  forward  his  claim  to  do  so,  and  must  explicitly  vote  in  the  name 
and  on  behalf  of  the  stockholder  whose  proxy  he  holds 

It  was  also  held  in  an  action  brought  against  the  Company  that  if  the  service  was  on, 
or  the  attorney  entering  appearance  was  authorized  ( y.  other  than  tlte  duly  qualified 
officers  of  the  Company,  the  <  ourt  would  stay  proceedings  without  payment  of  c  fits. 

This  was  an  application  to  set  aside  the  service  of  a  writ  of 
summons  in  this  case,  and  an  appearance  entered  by  H.  L.  Sturdee,  , 
an  attorney  of  the  Court,  on  the  ground  that  the  suit  was  instituted  JL  sg 
by  the  plaintiff  in  collusion  with  certain  persons  claiming  to  be  the  ^^ 
President  and  Directors  of  the  Albert  Mining  Corapir*y,  but  who, 
it  was  alleged,  were  never  duly  elected  as  such  :  and  that  the  writ 
of  summons  was  served  on  one  of  such  parties  as  President,  and 
not  on  the  person  who  was  actually  and  legally  President  of  thes 
Corporation ;  and  that  the  appearance  was  entered  in  the  name  of^ 
the  Company  by  direction  of  such  parties  in  collusion  with  th 
plaintiff,  without  the  knowledge  or  authority  of  the  Company, 
its  duly  appointed  officers  ;  that  there  was  no  election  of  office 
on  the  Ist  July,  1873,  (the  date  of  the  annual  meeting),  but  that7.isxi 
there  was  on  the  7th  July,  when  the  Directors  were  chosen,  whoo-rf." 
became  the  legal  Directors  of  the  Company  for  the  ensuing  year. 
The  facts,  so  far  as  both  parties  would  seem  to  agree  were  these* 
The  Albert  Mining  Company  is  a  Company  incorporated  under  th 
15th  Victoria,  Cap.  87,  "  by  the  name  of  the  Albert  Mini 
Company " — and  by  that  name  should  ^'  have  all  the  general! 
powers  and  privileges  made  incident  to  a  Corporation  by  Act  oi 
Assembly  in  this  province."  The  Act  contains  no  special  provi— * 
Bions  with  respect  to  the  election  ot  Directors  or  Officers.  T 
Act  in  force  at  the  time  of  the  passing  of  this  Act  of  incorporauontf:^^ 
prescribing  certain  general  regulations  in  respect  to  Corporatio 
was  the  6th  'William  4th^  Cap.  xxiii,  by  the  fifth  section  of  which^^^ 
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®^ty  Corporation  which  might,  during  that  session  of  the  General        ^874. 
A'^^sembly,  or  afterwards  be  erected  or  created  by  Act  of  Assembly        'ames 
•hould,  where  no  other  provision  was  specially  made,  (inf^r  alia)    ^^^  *^*' 
*^  appoint  such  officers  and  agents  as  the  business  of  the  Corpora-  ^ 

^^on  might  require,  and  to  fix  their  compensation,  and  to  define    The  Albert 
^*ieir  duties  and  obligations,  and  to  make  bye-laws  and  regulations  Mini  no  Co. 
ttot  inconsistent  with  any  law  in  force  in  this  province  for  the 
'Management  of  its  property,  the  regulation  of  its  affiairs,  and  the 
ftsaignment  and  transfer  of  its  stock."     The  Revised   Statutes,  17 
•^ic.  Title  xxxi.  Cap.  119,  enacted  that  every  Corporation  should, 
^"^liere  no  other  provision  is  specially  made,  be  capable  (inter  alia) 
"  to  elect  necessary  officers,  fix  their  compensation,  define  their 
ies,  and  to  make  bye-laws,  not  contrary  to  law,  for  their  own 
^emment,  the  management  of  their  affairs,  and  the  transfer  of 
sir  stock."     On  the  2nd  June,  1837,  the  Company,  having  been 
^nlj  oi^anixed,  framed  certain  b3'e-laws  which  have  not  since  been 
^■^^IJealed  or  altered  by  the  Company. 

J}y  article  1  it  is  declared  that  '^a  Board  of  Directors  consisting 

^*f  five  stockholders  of  the  Company  shall  be  chosen  by  a  majority 

'^  stockholders  at  their  annual  meeting."     By  article  2  that  "  the 

meeting  ot   the    stockholders  shall  be  held  on  the  first 

^csday  in  July,  at  such  place  as  may  be  designated  by  the  Board 

'^    Directors  for  the  purpose  of  electing  a  Board  of  Directors  and 

nsacting  other  business.     Any  meeting  of  stockholders  may  be 

^^^joumed  from  time  to  time,  but  no  business  shivU  be  transacted 

^^t   Qiiy  meeting  unless  there  be  represented  at  such  meeting  by 

"•^oldera  in  person  or  by  proxy  of  at  least  one  half  of  the  issued 

^^tock  of  the  company."     By  article  3,  "  the  Board  of  Directors 

bftll  annaally  make  a  choice  of  a  President,  Treasurer  and  Secre- 

',  and  such  other  officers  as  they  may  deem  necessary  to  carry  on 

^e  boaiaess  of  the  Company.     The  President  shall  be  chosen  from 

Board  of  Directors."     By  article  4,  •*  the  term  of  office  of  the 

of  Director,  President,  Treasurer  and  Secretary  shall  con- 

^<^ue  from  the  date  of  their  appointment  till  their  successors  are 

^lu>8cn."     By  article  5,  *•  the  Board  of  Directors  shall  have  the 

'^'^anageiiient  of  the  affairs  of  the  Company,  not  inconsistent  with 

L         ^beae  bye-laws.     They  shall  also  have  the  power  to  fill  during  the 

^       lotenral  of  stockholders'  meetings  any  vacancies  which  may  occur 
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^^'^^'        in  their  own  body  from  time  to  time  by  death,  resignation^  or  an] 
Jamer       other  cause.     ♦     ♦     ♦     The  Board  of  Directors  shall  render  ax 

T\  _  TIT  /\  Y    9 

.  account  at  the  annual  meeting  of  the  stockholders,  shewing  ix 

9  P  U  R  R 

,.  detail  the  situation  of  the  property  and  the  financial  aflTairs  of  the 

T  H  R  Albert  Company."  By  article  6,  "  at  all  stockholders'  meetings  eacl 
Mining  Co  gj^are  of  stock  represented  by  the  holder  in  person  or  by  proxj 
shall  be  entitled  to  one  vote  ;  all  proxies  shall  be  presented  and 
lodged  with  the  Secretary  previous  to  the  meeting ;  each  proxj 
shall  be  deemed  valid  until  superseded  by  the  holder  of  the  stock 
represented  **  By  article  9,  "  the  bye-laws  shall  only  be  altered^ 
amended  or  repealed  at  an  annual  or  any  other  meeting  of  the 
stockholders  duly  called,  by  a  vote  of  two  thirds  of  the  stock 
issued."     The  other  articles  have  no  bearing  on  the  present  case. 

By  36  Vic.  Cap.  xxv,  the  first  section  of  which  makes  it  com- 
pulsory to  hold  annual  meetings  of  Incorporated  Joint  Stock 
Companies,  it  is  enacted  in  section  2,  that  '^at  any  and  all  such  annual 
meeting  or  meetings,  the  stockholders  there  present,  and  at  whicb 
absent  members  may  be  represented  by  proxy,  such  |  roxy  being  2 
shareholder,  authorized  in  writing  so  to  act,  may  proceed  to  busi« 
ness,  and  by  the  votes  representing  a  majority  of  stock  represented 
at  said  meeting,  elect  a  Board  of  Directors,  any  rule  or  bye-law  ol 
the  said  Company  to  the  contrary  notwithstanding,  and  transaci 
such  other  business  as  may  be  incident  to  or  appear  necessary  foi 
the  management  of  the  business  and  afifairs  of  the  said  Company.* 

An  annual  meeting  was  held  in  the  year  1838,  '^but  since  thai 
time,"  it  was  stated,  ''  no  annual  meeting  has  been  held  at  whid 
under  the  bye-laws  any  business  could  be  transacted  or  was  doni 
until  the  year  1864,  when,  at  the  annual  meeting  of  that  yea: 
sufficient  stock  being  represented^  business  was  transacted  ;  that  m 
annual  meeting  has  been  held  since  the  year  1864,  at  which  an* 
business  was  transacted  till  that  held  in  July  last^  when  Henr; 
Gilbert  as  Chairman  stated  that,  as  one  half  of  the  stock  was  na 
represented^  no  business  could  be  done ;"  and  the  ninth  paragrapE 
of  Spurr's  affidavit  (below)  states,  what  is  not  contradicted  a 
denied,  that,  <^  during  the  last  eighteen  years  there  has  not  beec 
to  the  deponent's  remembrance^  an  election  of  Directors  at  am 
meeting  of  stockholders,  except  in  the  year  1864|  bat  since  the 
time  the  old  Board  of  Directors  then  elected^  foar  in  number^  a 
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^^*^icli  the  said  Henry  Gilbert  and  his  brothers,  George  Gilbert  and      '^^74 
■^iflidford  Gilbert,  were  members,  has  remained  in  office,  filling  up      James 

Db  W  OLI 


mcies  from  time  to  time  occurring  at   the  Board,  and  that  the      a -,„.,- 
5d  Henry  Gilbert,  Bradford  Gilbert,  Thomas  Gilbert  and  John  ,.. 

►jrcrs  have  been  Directors  for    several   years,  the    said   Henry '^A'"*   t 
Ciilbert  being  President  at  a  salary  of  $2000  per  year.  "     ^"""^  ^"• 

Tbe  aoeounts  given  by  the  differont  paities  of  the  meetings  held  on  the 
^st  and  7th  days  of  July  areas  follows: — Henry  Gilbert,  after  setting 
^orth  a  list  of  the  stockholders,  with  the  number  of  shares  held  by  each, 
Axnoonting  in  all  to  5968,  states  that  the  annual  meeting  of  the  stock- 
l&olders  was  called  for  Tuesday  the  1st  of  July  last  at  12  noon  at  the 
Oc>mpany*8  office,  St.  John :  that  on  that  day  he  was  present  at  said  office. 
Mm  TBS  also  James  De  W.  Spurr,  the  holder  of  455  Bhares  ;   James  I  Fel- 
lows, the  holder  of  50  shares ;  James  Davidson,  of  16  shares :  John  Byers, 
^O shares;  Bradford  S.  Gilbert,  10  shares;  the  said  Henr}*  Gilbert,  15 
sliares; — in  ali,  representing  personally  596  hh  ires.      That  Spurr  had 
previously  presented  and  lodged  with  the  Secretarj-  the  j)roxy  in  his  own 
^Savor,  of  John  H.  Kinnear,  the  holder  of  418  shares ;  that  ho,  Gilbert, 
liaH,  long  previous  to  said  meeting,  lodged  with  said  Secretar}*  proxies  in 
lai.8  own  ikvor  from  stockholders  resident  abroad  to  represent  their  shares 
Xiospectively  as  follows: — Richard  Vanhoffman,  the  holder  of  'M  shares  ; 
!*•  Tanhoffinan,  ot  473  shares ;  C.  W.  H.  Pickering,  540  shares  ; — in  all, 
lC)4;i    That  one  C.  W.  Wetmore  had  an  office  in  the  same  building,  in 
"^i^hich  there  was  a  vault  which  said  Company  had  a  right  to  use,  the  key 
^^^  which  was  kept  by  said  Wetmore's  clerk  ;  that  previous  to  the  meeting, 
Ci*ilbert  had  used  the  vault  as  a  place  for  depositing  the  more  valuable 
X^Cipers  of  the  Company,  there  not  being  a  vault  in  the  Comimny^H  office : 
^llat  on  the  day  of  meeting,  said  proxies  and  other  papers  held  by  Gilbert 
"^cre  in  said  vault ;  that  the  1  st  of  July  being  a  public  holiday  We^more's 
^•Icrk  did  not  attend  at  his  office,  and  at  the  time  of  the  opening  of  the 
^>K.€eting,  said  proxies,  though  in  the  vault  in  the  same  building,  were  not 
^*  the  room  where  the  meeting  was  being  held.     Gilbert  sent  for  the 
^ItTk  to  get  the  proxies  and  other  papers  out  of  the  vault ;  that  before 
^he  messenger  returned  and  almost  immediately  after  the  hour  named  for 
%I%e  meeting,  a  resolution  was  offered  that  Gilbert  should  take  the  chair 
^ild  Schofield,  Secretary  of  the  Company,  ac^t  as  Secretary  of  the  meeting ; 
^liat  Gilbert  took  the  chair  and  Schofield  acted  as  Secretary,  pursuant  to 
■Hch  resolution  ;  that  a  motion  was  made  by  Spurr,  that  Byers  and  Fellows 
^^  appointed  Scrutineers  to  examine  and  report  to  the  meeting  how  much 
*tock  was  represented  in  person  and  by  proxy ;  that  the  Scrutineers  having 
examined  the  list  of  stockholders,  reported  there  was  represented  at  the 
meeting  as  foUows  : — Henry  Gilbert,  representing  25  shares,  Bradford  Gil- 
l>ertlO  do.,  John  Byers,  50  do.,  Jas.  I.  Fellows  50  do.,  Jas.DeW. Spurr,  455 
^o.,  John  H.  Einnear,  by  proxy,  in  favor  of  Spurr,  413  do.,  Jas.  Davidson, 
16do.--.in  aU  1009  shares ;  that  at  this  time  the  proxies  held  by  Gilbert 
'wen  locked  np  in  the  vault  and,  as  they  could  not  then  be  proiiuced,  were 
iMt  exhibited  to  Scmtineers,  and,  therefore,  were  not  entered  on  said  list ; 
^  after  reading  minutes  of  annual  meetings  £rom  1864  to  the  then  pre- 
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1B74.         sent  time,  and  after  a  considerable  conversation,  Spurr  moved  a  rcsola- 

~ lion,  the  precifte  wording  of  which  deponent  CAnnot  state,  but  it  was  to 

^       ^       the  effect  that  the  meeting  should  proceed  to  business,  or  to  the  election 
u  B      o  L  F    ^£  Directors  ;  that  both  Gilbert  and  the  Secretary  remarked  that;  the 
»  p  n  B  B       meeting  could  not  proceed  to  business,  as  one  half  of  the  issued  stock  was 
**•  not  represented  at  the  meeting  pursuant  to  the  Bye-Laws ;  that  Spun 

The  Albsbt  ^^iqh  addressed  the  meeting,  and,  at  the  close  of  his  address,  produced  a 
MiNi'^o  Co.  paper,  which,  ho  stated,  was  a  copy  of  the  Roijal  Gazette  containing  an 
Act  passed  at  the  last  session  of  the  Legislature,  which,  he  said,  contained 
provisions  to  elect  Directors  and  transact  business  by  the  vote  of  thee 
stockholders  represented  at  that  meeting,  notwithstanding  any  bye-laiB 
«»f  the  Company  to  the  contrar}',  and  wished  Gilbert  to  order  the  Secro- 
tar}'  to  read  the  said  Act  to  the  meeting  ;  that  Gilbert  refused  to  oidei 
the  said  Act  to  be  read,  stating  that  such  a  proceeding  might  be  hold  m 
proceeding  to  business  (rontrary  to  the  ^ye-law,  but  thac  Spurr  might,  it 
lie  pleased  to  do  so,  read  the  paper  himself  to  the  meeting ;  that,  on  GKL 
bert's  declining  to  order  the  Secretary  to  read  the  paper,  Fellows  saio 
that,  if  Grilbert  would  not  order  the  Secretary  to  rcjid  the  paper,  he  woulo 
move  CHlbert  out  of  the  chair  and  Davidson  in  :  that  Spurr  thereupon 
read  the  paper  to  the  meeting,  commenting  on  the  same.  Some  of  th*. 
persons  present  objected  to  \iU  ^'iews,  and  a  vqt\  confused  and  acrimooij 
ous  discussion  arose,  after  which  it  was  moved  by  Byers  that  the  meeting 
should  adjourn  for  a  time  in  order  that  legal  advic^e  might  be  had  as  t> 
the  purport  and  meanitig  of  the  Act ;  thn.t  Spurr  and  Fellows  strong^^ 
opposed  such  motion.  While  discussion  was  going  on  Wetmore's  clorl 
came  with  key  of  the  vault,  whereupon  the  Secretary  of  the  meeting  lefl 
the  room  by  direction  of  Gilbert  lo  get  proxies  and  papers  out  of  the  vault 
and  bring  chem  to  lay  before  the  meeting  ;  that  during  the  short  absence 
of  the  Secretary  a  motion  ^was  made,  either  by  Spurr  or  Fellows,  ths 
Gilbert  should  leave  the  chair  and  Davidson  take  it;  that  Gilbert  refiiseE 
to  put  such  motion  during  the  absence,  of  the  Secretary,  which,  ho  states 
would  only  bo  for  a  few  minutes.  Considerable  discussion  took  plaos 
Spurr  and  Fellows  claiming  and  asserting  that  they  had  carried  the  m^ 
tion,  and  called  on  Davidson  to  take  the  chair,  who  then  took  a  seat  nes 
to  Gilbert ;  that  shortly  previous  some  one,  deponent  believes  Fellown 
had  brought  into  ihe  room  a  young  man  named  Jones,  and  Fellows  call». 
on  him  to  act  as  Secretary ;  that,  while  discussion  was  going  on,  the 
retar}'  returned  with  a  box  containing  the  said  papers  and  proxies 
endeavored  to  arrange  them,  but,  there  being  so  much  noise  and  conf3 
sion,  he  carried  them  to  an  adjoining  room  for  that  purpose ;  that,  ixM 
mediately  on  Davidson  taking  his  seat  as  aforesaid,  Spurr  addressed  hK 
as  Chairman,  and  nominated,  as  proper  persons  to  be  Directors  for  f^ 
following  year.  Fellows,  Davidson  and  Byers,  and,  on  his  mentionicJ 
Byers*  name,  the  said  Byers  interrupted  him  and  told  him  not  to  nois 
hun ;  that  he  would  have  nothing  to  do  with  him,  Spurr,  and  would  DC 
act  with  him;  that,  whilst  Spurr  was  speaking,  deponent,  perceiTii' 
that  Spurr,  Fellows  and  Davidson  were  determined  to  press  a  vote  andiM 
possible,  carry  their  own  men  at  the  election,  and  thinking  it  necessatf 
that  his  said  proxies  should  be  produced  and  shewn  to  the  meetings  to 
present  in  the  room  to  be  seen  if  called  for,  went  into  the  adjoining 
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L«re  the  secretary  was,  and  requested  him  to  return  at  once  to  the         *874. 

acting,  and  bring  with  him  the  proxies  which  had  been  lodged  with         ^am^ 

CB  by  Gilbert,  and  produce  them  to  the  meeting ;  that  the  Secretary     d  ^  w  o  l  f 

erenpon  at  once  returned  with  him,  bringing  the  said  proxies,  which      gpu^a 

cndeB  he  presented  to  the  meeting ;  that  he,  Gilbert,  was  but  a  very  ^^ 

IV  minutes  absent,  and  on  his  return,   or  shortly  afterwards,  it  was    ^^  aLbebt 

cwiedby  Spurr  that  the  meeting  should  proceed  to  the  election  of  Di-  muhjiqCo. 

eion,  and  he  wanted  the  names  of  John  H.  Kinnear,  James  De  W. 

innr,  John  H.  Harding,  James  I.  Fellows,  and  James  Davidson  as  Di- 

cton  for  the  ensuing  year  ;  that  deponent  then  told  Davidson  that  he 

wu  President  of  the  Company,  and  forbade  him  attempting  to  act  as 

bttiman  or  to  put  any  motion  to  the  meeting  ;  that  Davidson  persisted 

i  potting  the  motion,  and  a  vote  was  thereupon  taken,  when  it  appeared 

u^  there  voted  for  the  motion  Fellows,  representing  50  shares,  David- 

m,  16  do.,  Spurr,  in  person,  455  do.,  and  as  proxy  for  Kinnear,  413  do., 

eing  for  the  motion  in  all  934  votes  :  that  there  voted  against  the  said 

ftotion  Byers,  representing  50  votes,  B.  Gilbert,  10  do.,  H.  Gilbert,  for 

liiuelf^  15  do.,  as  proxj-  for  Richard  Vauhoffinan,  30  do.,  as  proxy  for 

L  Tantiofiinan  &  Co.,  473  do.,  as  proxy  for  C.  W.  H.  Pickering,  540  do., 

tcingin  all  against  the  motion  1 118  votes,  and  being  a  majority  against 

flbe  motion  of  184  votes.     That  it  was  moved  by  B.  S.  Gilbert  and  se- 

MMded  by  Byers,  as  follows  :  That  all  business  heretofore  done  at  this 

Btttiog  be  rescinded  and  that  the  meeting  do  now  adjourn  until  Mon- 

fcytiie  7th  instant  at  12  o'clock  noon  ;  that  Gilbert  put  this  last  men- 

tURied  motion  to  the  meeting,  and  a  vote  was  taken  upon  it  as  follows  : 

Fcrtke  motion,  H.  Gilbert,  representing  15  shares,  as  proxy  for  Richard 

^mhoffinan,  30  do.,  as  proxy  for  L.  Vanhoffinan,  &  Co.,  473  do.,  as  proxy 

fee.  W.  H.  Pickering,  540  do.,  B.  S.  Gilbert,  10  do.,  and  Byers,  50  do., 

Ui  ill  1118  shares.    Against  the  motion.  Fellows,  representing  50  shares, 

I^widson,  16  do.,  Spurr,  for  himself,  455  do.,  as  proxy  for  Kinnear,  413 

fc,  thus  showing  a  majority  in  favor  of  the  motion  of  184  votes,  and  the 

■H  Tesolution  was  therefore  declared  to  be,  and  was  carried  in  the 

•faaative ;  that  after  such  vote  was  carried  Spurr,  Fellows  and  David- 

^  left  the  office  and  did  not  return.     Mr.  Gilbert  then  proceeded  to 

ff^  an  account  of  what  took  place  on  the  7th  or  July.     He  says  that 

*  the  7th  of  July,  pursuant  to  such  resolution  of  adjournment,  an  ad- 

]*Brned  annual  meeting  of  the  stockholders  of  the  Company  was  held  at 

^  Compan3r's  office  in  St.  John,  at  which  meeting  there  were  present 

H.  Gilbert,  representing  15  shares,  Thomas  Gilbert,  10  do.,  B.  S.  Gilbert, 

Mdo.,  Byers,  representing  personally  50  do.     Besides  these,  there  were 

Wo  aliares  of  Pickering,  473  shares  of  Vanhoffinan,  &  Co.,  30  of  Van- 

^"Aian,  860  of  Duncan  Sherman,  &  Co.,  and  334  of  Alexander  Duncan, 

'^(K'eKQted  by  H.  Gilbert  as  proxy,  making  in  all  represented  at  such 

^|<mnled  meeting  in  person  and  by  proxy  2322  shares ;  that  at  such 

WOmed  annual  meeting  Henry  Gilbert,  B.  S.  Gilbert,  Thomas  Gilbert, 

Jljitt  Byers,  and  Alexander  Duncan  were  unanimously  chosen  Directors 

■i^tiie  ensuing  year ;  that  at  a  meeting  of  the  Directors  afterwards  held  on 

•M  7tli  July,  H.  Gilbert  was  appointed  President  and  Schofield  Secre- 

J^f«   Ifr.  6ilbert  then  sets  out  the  minutes  of  the  several  meetings 

'■M  on  the  Ist  and  7th  of  July  as  they  respectively  appear  on  the  re- 

^IkmA  of  the  Company.  6 
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1874.  Mr.  Byers'  account  of  what  took  place  at  the  meeting  on  the  Ist  Jil 

in  reference  to  the  election  of  Directors  is  as  follows  : — That  Spurr  a 
Fellows  insisted  on  the  meeting  going  on  and  electing  Directors — ^1 
B)  ers  and  others  contending  that  it  was  proper  to  adjourn  in  order 
obtain  advice,  that  while  such  discussion  was  going  on,  the  Secretaxy  h 
the  room — and  shortly  after  the  Chairman,  Henry  Gilbert  went  into  t 
adjoining  room,  stating  that  he  would  be  back  in  a  few  minutes,  ih 
Spurr  then  moved  that  Davidson  should  take  the  chair,  when  he,  Bye 
objected  that  they  should  not  attempt  to  proceed  ui  til  the  President  & 
Secretary  returned,  and  Spurr,  Fellows  and  Davidson  persisted  and  vot 
for  Mr.  Davidson  to  take  the  Chair,  deponent  and  B.  .S  Gilbert  protesti 
again.st  such  vote  being  taken  ;  that  they  then  called  in  a  young  man, 
stranger  to  Byers,  who  had  got  into  the  room  during  the  discussion  m 
confusion ;  that  the  said  Spurr  then  addressed  Davidson,  who  had  tak^ 
a  seat  near  where  the  Chairman  had  been,  and  commenced  to  nomina 
certain  persons  a^»  Directors,  and  among  others  nominated  him.  Bye] 
when  he  interrupted  Spurr  and  told  him  not  to  name  him,  Byers,  as  I 
would  not  act  or  have  anything  to  do  with  him,  Spurr,  and  that  tl 
whole  proceedings  were  illegal,  and  that  Spurr  went  on  and  nominat 
some  other  parties,  and  Fellows  said  that  Spurr  should  be  President,  ai 
the  deponent  could  not  say  whether  any  oi.e  seconded  Spurr's  motio 
as  it  might  have  been  done,  and  he  not  hear  amid  so  much  confusio 
That  the  Chairman,  H.  Gilbert,  and  the  Secretary  returned,  he,  Byei 
cannot  say  whether  before  or  after  Davidson  took  his  seat  as  befo 
mentioned,  for  there  was  much  noise,  confusion  and  discussion  betwe- 
him,  Byers,  and  Spurr  and  others.  Tliat  on  the  Secretar}-  returning 
the  room,  he  brought  in  some  papers  wliich  he  said  were  proxies  whL 
had  been  lodged  with  him  pre\'ious  to  the  meeting.  That  Davidson  y: 
the  motion  offered  by  Spurr  to  the  meeting,  and  H.  Gilbert,  B.  b.  Gilb» 
and  he,  Byers,  said  "  nay,"  and  Davidson,  Spurr  and  Fellows Faid  "ye* 
and  the  Secretary  of  the  Company,  Schofield,  declared  that  the  *'  nay- 
had  carried  it,  and  Spurr  claimed  that  Iho  "  yeas  ''  had  and  there  "w 
much  excitement  and  confusion.  That  a  motion  was  then  made  bv  B— 
Gilbert  to  the  effect  that  all  business  before  done  at  the  meeting  shor 
be  rescinded,  and  that  the  meeting  should  adjourn  until  th(^  followE 
Monday,  the  7th  of  Jidy,  which  motion  being  seconded  by  himself, 
believes,  was  put  to  the  meeting  by  the  Chairman,  Henry  Gilbert,  cz 
carried  in  the  affirmative,  Spurr,  Fellows  and  Davidson  voting  against-' 
and  all  the  other  stockholders  present  voting  for  it. 

The  Secretary,  Mr.  Schofield,  states  the  circumstances  under  which 

left  the  room  to  obtain  the  proxies,  and  of  Mr.  H.  Gilbert  coming  to  h" 
and  asking  him  for  the  proxies  in  his  favor,  and  requesting  him  to  hr~ 
them  into  the  room  where  the  meeting  was  being  held.  He  says 
returned  to  the  room  with  H.  Gilbert  and  brought  the  proxies  with  hE 
that,  when  he  entered  the  room,  he  found  Davidson  sitting  on  a  ch^ 
near  the  desk  where  H.  Gilbert  had  been  when  he  left  the  room,  aik.  * 
person  named  Jones,  who  had  been  brought  into  the  room  by  Fello 
before  he  (Schofield)  left  the  room,  standing  at  a  desk  writing,  and  Sp^i 
standing  up  and  speaking,  and  addressing  himself  to  Davidson,  and, 
near  as  he  could  make  out,  proposing  the  names  of  certain  persons  to  #: 
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ceting,  and  heard  him  name  Fellows  and  Byers,  and  upon  his  naming         1874. 

rer?,  the  latter  interrupted  him,  and  said  he  need  not  name  him,  Byers,       jT^Vs 
he  would  not  have  anything  to  do  with  him,  and  angn^  words  passed    t)  -  w  q  •  ^ 
l>otween  them  ;   and  Ppurr  went  on   and  mentioned  other  names ;   that      g  • « »  » 
'^when  he  (Schofield)  entered  the  room,  and  before  such  motion  was  put  to 
trYxe  meeting  by  Davidson,  he  (Schofield)  went  forward  holding  the  proxies  -,         amih 
in  favor  of  Gilbert-  in  his  hand,  and  shewed  them  to  the  meeting,  and    «-  p 

f'tati'd  if  thoy  would  go  on  the^e  proxies  would  out-vote  them,  or  words 
to  that  eflfect ;  that  he  has  no  doubt  that  Spurr,  Da\'idson  and  Fellows 
saw  the  proxies,  as  he  presented  them  before  them  and  called  their  atten- 
ti«>n  to  them  :  that  Spurr  or  Fellows  did  not  as^k  to  see  the  proxies  or 
hare  them  read,  and  did  not  dispute  thfir  validity,  but  Fellows  did  iisk 
Hixn  how  many  shares  were  represented  by  said  proxies ;  that  Davidson 
put  the  motion  made  by  Spurr  to  the  meeting,  but,  before  he  did  so,  H. 
Oilhert.  said  to  him  that  he  was  President  of  the  Company  and  Chairman 
of  the  meeting,  and  object<»d  to  his  activg  jus  Chairman  and  putting  any 
motion  to  the  meeting;  that  there  voted  for  said  motion,  Da^^d8on, 
bellows,  Spurr,  for  himself,  and  a**  proxy  for  Kinnear,  in  all  034  shares 
♦^r*  votis,  aTid  against  the  motion,  Hyeri-,  B.  S.  Gilbert,  H.  Gilbert,  for 
himself,  and  as  proxy  for  Richard  Van  Hoffman,  L.  Van.  Hoffman  and 
C.  W.  H.  Pickering,  in  all  representing  1118  shares  or  votes.  S])urr 
^-lif»n  said  thcv  had  carried  the  motion.  Schofield  said  thev  had  not. 
^pnrr  said,  "  where  are  your  proxies  ?**  He  (Schofield)  had  the  papers  in 
^is  hand  and  held  them  out  to  Spurr  and  said,  "  here  they  arc,"  to  which 
^purr  mode  no  answer,  did  not  take  them  or  ask  to  read  them.  It  was 
*^h.en  moved  by  B.  S.  (xilbert,  seconded  by  layers,  that  all  business  hereto- 
fore done  at  this  meeting  be  rescinded,  and  that  this  meeting  do  now 
sojourn  until  Monday  the  7th  instant,  which  motion  was  put  to  the 
'Meeting  by  the  Chairman,  H.  Gilbert,  and  carried  in  the  affirmative  as 
■^<*forc  stated  by  Byers  and  Gilbert.  He  then  gives  the  same  account  of 
"^he  meeting  of  the  7th  July,  as  given  by  Gilbert. 

llr.  B.  S.  Gilbert,  after  stating  what  took  place  at  the  meeting  up  to 
tuc  time  of  the  reading  of  the  act  as  contained  in  the  Gazette  and  the 
discussion  that  arose  pretty  mwh  as  previously  detailed,  goes  on  to  say 
^iiat  Byers  then  moved  a  resolution,  the  precise  words  of  which  he  does 
"^ot  recollect,  but  it  was  to  the  efix»ct  that  the  meeting  should  adjourn  for 
^  'Week,  in  order  that  the  President  and  Directors  should  take  advice  from 
the  Solicitor  of  the  Company,  as  to  the  existence  of  any  such  act,  and  as 
to    ite  effect  on  the  Bye-Laws  of  the  Company ;  that  he  supported  the 
*^id  resolution  ;    that,  while  the  discussion  was  going  on,  the  Secretary 
^^tt  the  room.     That  Fellows  left  the  loom  a  abort  time  before  and  in  a 
few  minutes  returned,  bringing  in  a  young  man  whom   he  called  Jones. 
THat  the   said   motion   for   an   adjournment    was    not    carried ;    that 
Spurr  then  moved  that  Davidson  should  take  the  Cliair  ;  that  the  Presi- 
dent declined  to  put  any  motion  until  the  Secretary  returned  ;  that  Spurr 
*nd  Fellows  declared  they  had  carried  the  motion,  and  Davidson  took  a 
H^  near  the  Chairman,  and  3purr  and  Fellows  called  Jones  to  act  as 
Bccntary,  and  he  went  to  a  desk,  and  took  writing  material ;  that  Spurr, 
•^^iMsing  Davidson  as  Chairman,  moved  that  the  meeting  proceed  to 
<^  IKrn^rs,  and  mentioned  several  names,  among  others  the  said  Byers, 
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1874.        interrupted  him  and  said  he  would  not  act  with  him  or  have  anything  to 
jTmss       ^^  ^^^  ^^°*'  *"^  Spurr  went  on  and  named  other  parties  ;    that  when:: 
D  ■  W  o  L  r    Spun  was  making  his  motion  for  the  election  of  Directors,  and  addressing; 
g  Davidson  as  Chairman,  H.  Gilbert  went  into  the  adjoining  room,  and  in  m 

few  minutes  returned  with  Schofield,  who  brought  with  him  some  papers 
and  as  he  came  in,  remarked  "  here  are  the  proxies,**  or  some  such  words^e 
that  Davidson  put  the  motion  to  the  meeting  and  there  voted  for  it,  Spur^ 
Fellows  and  Davidson  ;  and  against  it,  Byers,  B.  S.  Gilbert  and  H.  GUM. 
bert.  That  Spurr  said  they,  meaning  the  party  who  voted  with  him,  ha.^ 
carried  it,  when  the  Secretary,  Schofield  replied  "  they  had  not,"  aoj^ 
pointed  to  the  proxies  which  he  had  brought,  which  were  in  favor  c^ 
H.  Gilbert.  That  Spurr  seemed  to  give  in  and  admit  that  he  had  ucl» 
carried  his  motion  ;  that  a  motion  was  then  made  by  him  (B.  S.  Gilberf"- 
and  seconded  by  Byers  for  rescinding  and  adjourning,  which  motion  war 
put  by  H.  Gilbert  and  carried,  Byers,  H.  Gilbert  and  B.  Gilbert  votiica 
in  the  affirmative ;  and  Spurr,  Fellows  and  Davidson  in  the  negativ*  "■ 
The  account  given  by  the  parties  claiming  to  have  been  elected  Director  ^ 
at  the  meeting  on  the  1st  July  differs  in  many  particulars,  i^fr.  Fellowi"^ 
after  stating  a  numbor  of  motions  he  alleges  were  moved  and  8e<*onde^-? 
and  which  Mr.  Gilbert  refused  to  put,  on  the  ground  that  the  ])roceedind 
would  be  a  proceeding  to  business  contrary  to  the  Bye- Law,  and  statins.  J 
the  Presidents  refusal  to  allow  the  Secretary'  to  read  the  Act  from  th^ 
Gazette,  and  the  readirig  of  the  same  by  Spurr,  and  the  discussion,  pro 
ceeds  to  say  that  immediately  afterwards,  and  during  the  temiK)rarK 
absence  of  Davidson,  a  motion  to  adjourn  was  put  to  the  meeting  by  tU 
President,  upon  which  the  following  vote  was  given  :  For  the  motioo 
Byers,  representing  i)0  shares  ;  il.  Gilbert,  the  President  of  the  Comjiair^. 
who  although  at  the  time  in  the  Chair,  claimed  to  vote,  representing  If 
shares,  making  a  total  of  75  shares  in  favor  of  the  motion,  against  tlf  «: 
motion  Fellows  himself  representing  ')()  shares  ;  The  said  Spurr  rcprrx 
senting  in  person  455  shares  ;  and  by  proxy  for  J.  H.  Kiunear  4l  £ 
making  a  tot  al  of  918  shares  against  the  motion:  but  the  Chairmatfis 
contrary  to  the  wishes  and  decision  of  he  meeting,  declared  an  adjou 
ment,  stating  that  the  numbers  «tood  three  to  two,  and  the  Secret 
stated  that  he  had  m:ide  a  minute  of  the  President's  decision  ;  that  thrfi:  -?■ 
upon  the  President  ordered  Spurr,  Davidson  and  FeUows  to  quit  t*" 
office,  saying  that  it  was  the  office  of  Gilbert  &  Co. ;  that  Spurr,  poiutS" 
to  the  sign  *'  Albert  Mining  Company  ''  upon  the  glass  in  the  door,  sta^  — 
that  that  was  evidence  of  its  being  the  office  of  the  Albert  Mining  Co^cz: 
pany,  or  to  that  effect,  and  that  he  would  remain  for  the  trans6k*tion  _ 
the  business  of  the  Company.  '1  hat  the  President  and  Secretary  t  ~~ 
left  the  room,  the  Secretary  carrying  away  with  him  such  books 
papers  as  he  had  with  him  at  the  meeting,  notwithstanding  the  pro 
of  those  representing  a  majority  of  the  stock  at  the  meeting  against 
a  course  of  action,  and  that,  before  the  President  and  Sei».retary  left 
room,  Spurr,  Fellows  and  Davidson  protested  against  the  decision  of 
President,  gave  notice  that  the  would,  under  the  powers  contained  in 
Act,  elect  another  Chairman  and  another  Secretary,  and  proceed  with 
business  of  the  meeting ;  that  he  (Fellows)  then  left  the  building 
search  of  a  Secretary,  and  soon  returned  with  Mr.  Frederick  Jones, 
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usented  to  act,  and  then,  at't^^r  considerable  discusBion,  on  motion  of        1874. 
lUiT,  seconded  by   Fellows,  it  was  Resolved — "  Whereas  on  motion  to        jT^^i 
Ljouni  this  meeting,  a  vote  was  taken  as  follows,   'Yeas,*  John  Byers,     T).wor- 
3)r(»entii]g  50  shares,  Henry  Gilbert,  representing  15  shares,  Bradford      apu-» 
S--ilbert  10  shares,  making  a  total  of  75  shares  ;  nays,  J.  Do  W.  Spurr, 
^^RKnting  455  share?,  James  De  W.  Spurr  holding  proxy  of  John  H.  -         ' 
innear,  representing  4V\  shares,  and  James  I.  Fellows,  representing  50  ^ 

arcs,  making  a  total  of  918  shares,  and  thereupon  Henry  Gilbert  acting 
Chairman,  contrarj'  to  the  wishes  of  a  majority,  did  wrongfully  declare 
is  meeting  adjourned.      Therefore  liesolved^  the  said  Ilenr}'  Gilbert,  by 
?4i8on  of  the  said  act  is  unworthy  of  the  confidence  of  this  meeting,  and 
at  he  be  and  hereby  is  required  to  vacate  the  chair."     That  thereupon 
was  moved  by  Spurr,  seconded  by  Fellows,  and  liesolvcfl,  "that  the 
id  James  Davidson  should  act  as  Chuirmau  of  the  said  meeting,"  and 
esaid  James  Davidson  thereu}>on  took  the  Chair.      That  it  was  then 
•)vcd  by  Spurr,  seconded  by  Fellows,  and  Ri'solvfd^  tliat   Mr.  Samuel 
.':hofield,   the  Se<*retary,  who  has   declared  that  he  has   recorded   an 
\joammeut,  as  advised  by  Mr.  Henry  Gilbert,  has  not  the  confidence  of 
is  meeting,  and  that  he  is  hereby  dismi.ssed,  and  it  was  further  Jieaolvri!^ 
*^hat  the  said  Frederick  Jones  bhould  be  and  act  as  Se<Tetar\'  of  tlje  snid 
^^ceting,  whereux)on    the  said   Frederick  Jones  assumed  the  duties  of 
^5<^pretar}'  of  the  said  meeting;  that  it  was  then  moved  by  FcIIomtb  and 
*<xv)ndwl  by  Spurr,  **  that  the  folio wiui^    gentlemen   be  and  are  hereby 
elected  as  Directors  for  the  ensuing  year,  namely,  James  De  AV.  Sjmrr, 
*^o.mcs  Dandson,  John  H.  Kiunear,  John    H.    Harding  and  James    I. 
bellows,"  and  that,  upon  the  vote  being  taken  on  this  motion,  it  stood  as 
follows:  for  the  said  motion,  the  said  Spurr,  representing  in  person  455 
**llare9,  and  by  proij-  for  John  H.  Xinnear,  413  shares,  and  Fellows,  rei>- 
^^aenting  50  shares,  making  a  total  of  J)lH  shares.     Against   the  said 
**i«tion,  the  said    Bradford    (Jilbei-t,  representing    10  shares,    the   said 
•Bcmy   Gilbert   representing    10   shares,  and   John    Byers,  rei)Tesenting 
So  shares.      That  it  was  then   moved   by   Fellows   and    secoufied   by 
^purr,   that    the   said  meeting   should    adjourn,   which   motion,   being 
put,  was   curried  by  the  same  vote.      That  when  the  motion  for  the 
*iew  Directors  was  being  lubmitted  to  the  meeting,  Henr}'  Gilbert  and 
^rhofield  returned  to  the  oflice,  Schofield  carrying  a  tin  box  which  he 
placed  on  a  table  on  the  oi)positc  side  of  the  room  from  the  desk  and  sat 
^pon  it,  exclaiming  "we  can  now  outvote    everything.      You  can  do 
Uothing,  we  have  over  3000  proxies ;"  and  about  the  same  time  some 
pCTBoa  exclaimed,  "  I  move  that  everything  heretofore  done  be  rescinded," 
or  words  to  that  effect.     That  H.  (Hlbert  and  Schofield  appeared  verj- 
Oa.\ich  excited,  as  also  Bradford  Gilbert,  who  at  times  became  demon- 
■kritiYe  and  boisterous  ;  wh'.>n  or  It  was  at  length  restored,  he  (Fellows) 
'^^juested  the  Chairman  to  submit  his  motion,  which  the  Chairman  did, 
and  the  same  was  carried  as  above  stated.     That  from  the  commence- 
naent  of  the  meeting  until  the  final  adjournment  thereof,  no  such  motion 
a»  the  following  was  submitted  to  the  meeting  by  any  one,  namely,  "that 
*n.  hodness  heretofore  done  at' this  meeting  be  rescinded,  and  that  the 
mt^eting  do  now  adjourn  until  Monday,  the  7th  inist.,  at  12  o'clock,  noon," 
•nd  that  such  a  motion  could  j;ot  have  been  submitted  without  defen- 
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1S74  dant's  knowledge.     That  the  said  H.  Gilbert  was  not  in  the  Chair  wiiei 

Jambb       ^^^  resolution  deposing  him  was  put.     He  (Fellows)  heard  no  apolog} 

1)  K  W  o  L  r    ^ff*^^^^  ^^^  ^^®  absence  of  the  Sccretar}\     That  upon  the  said  Byers  beinj 

S  p  u  B  B      "*"^^*d  by  Fellows  on  the  proposed  new  Dir»ictory,  he  stated,  "  I  will  not 

servo  with  you,^  or  words  to  that  effect,  whereupon  ho  (Fellows)  iinme- 

Tub  Albk       diately  substituted  another  name  instead  of  the  said  John  Byers  ;  that  n( 

^         p       motion  was  made  for  election  of  a  new  Director}*,  while  H.  Qilberl 

occupied  the  Chair,  as  deposed  by  him  in  his  affidavit.     That  he  (Fellows^ 

never  heard  any  protest  against  Davidson  acting  as  Chairman.     That  nol 

only  wore  no  proxies  submitted  to  the  meeting  excijpt  that  of  K  nnear 

but  no  paper  was  shewn  which  might  denote  the  existence  of  proxies 

That  Schofiold  was  repeatedly  asked  to  shew  the  proxies  he  held,  both  b] 

Spurr  and  by  Fellows  ;  That  he  answered,  "  we  have  them,"  and  Fellowi 

^itat<^s  that  after  asking  that  they  might  be  shown ;    he  (Fellows)  aske( 

**  if  you  have  3000  proxies,  why  state  thar  you  cannot  proceed  to  businesi 

under  the  bye-law  ?"  that,  at  this  juncture,  B.  Gilbert  called   Schofieli 

away,  and  as  the  adjournment  had  been  declared  sometime  previously,  th( 

meeting  sepcrated.     That  the  names  of  Richard  Van  Hoffinan,  L.  Vai 

Hoffman  &  Co.  and  C.   W.   H.    Pickering  were  not  mentioned  at  th< 

meeting,  nor  did  Henry  Gibert  claim  to  voto  on  their  names  or  mcntioi 

their  names,  nor  were  any  other  names  mentioned  as  being  representee 

by  proxy  at  the  meeting,  except  that  of  John  H;  Kin  near. 

Mr.  Davidson  states,  that  at  the  meeting  of  the  1st  July,  H.  Gilber 
was  asked  by  Spurr,  if  he  had  any  proxies  to  present  to  the  meeting,  t 
which  he  replied,  that  he  ha  1  not  any,  or  words  to  that  effect.  That  i 
record  of  the  minutes  of  the  meeting,  while  he  was  acting  as  Chairmao 
was  made  up  on  the  same  day  and  signed  by  him  as  Chairman,  and  b; 
Jones  as  Secretary.  That  on  the  1 5th  day  of  July  at  a  meeting  of  th. 
Board  of  Directors  elected  on  the  said  ist  of  July,  ho  together  wit! 
Fellows  and  Spurr  were  appointed  a  Committee  to  prepare  and  submit 
report  of  the  proceedings  of  stockholders  at  this  annual  meeiing  on  I  a 
of  July,  a  copy  of  which  is  annexed  to  his  affidavit.  That  such  report  r 
a  true  and  faithful  report  of  the  proceedings  of  the  said  stockholders  a 
the  said  annual  meeting,  and  that  no  meeting  was  done  at  such  meetin{ 
other  than  that  which  is  so  reported  by  such  report.  The  report  is  s 
follows  : — 

That  the  Annual  Meeting  had  been  called  to  meet  at  the  Company 
office  at  12  o'clock. 

That  at  or  soon  after  12  o'clock,  the  meeting  was  organized  by  a  res= 
lution  that  Mr.  Henry  Gilbert  take  the  chair,  and  in  the  same  mamLa 
rhat  Mr.  S.  Schofield  be  Secretary  of  the  meeting. 

That  the  Chairman  and  Secretar)*  so  appointed  assumed  the  duties 
their  respective  offices. 

That  it  was  resolved  —That  the  Secretary  do  proceed  to  prepare  a  IS 
of  stockholders  present  and  of  those  represented  by  proxy,  shewing  tfl 
number  of  shares  held  by  each  and  the  total  number  of  shares  represents 
at  the  meeting. 

That  it  was  resolved — "  That  Messrs.  John  Byers  and  James  I.  Felloi* 
be  and  are  hereby  appointed  scrutineers  for  the  purpose  of  examining  tt 
general  list  of  stockholders  and  certifying  to  this  meeting  a  list  of  til 
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b^-ockholders  present  and  represented  by  proxy,  showing  the  number  of  the         1874. 
held  by  each  and  the  total  number  of  shares  represented  at  the       jTmTs 
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That  the  Secretary  did  read  a  statement  or  list  that  he  had  prepared,      s  p  u  r  r 

'^-nrsuait  to  the  resolution  made,  of  the  Stockholders  represented  at  the  ^, 

vxi^cetiug  in  person  and  by  proxy,  shewing  the  number  of  shares  held  by    r^^^  Albert 

«^ch  and  the  total  number  of  shares  reprcMonted,  Mnmro  Co'y 

That  accoruing  to  that  statement  or  list,  the  following  shareholders 
'^cre  represented  at  the  meeting  :  —Ht^nr}'  Gilbert,  in  person,  holder  of 
X 5 shares;  Bradford  Gilbert,  10  do.;  John  ByiTs,  15  do.;  James  Do W. 
^pmr,  455  do.:  James  I.  Fellows,  5i»  do.:  Jamt's  Da^'idson,  16  do.:  John 
fi.  Einnear,  by  James  DeW.  Spurr,  his  proxy,  413  do.  In  edl  lOoj) 
ttliares. 

That  the  Chairman  was  then  asked  if  he  had  not  any  proxies  to  pre- 
»ont  to  the  meeting,  to  which  he  replied,  '*  that  he  had  not  uiiy,"  or 
"^"ords  to  that  effect. 

That  Mr.  Byers  of  the  Committee  of  K<*ru1ineers  reported  that  the  Com- 
liittce  had  examinc^d  the  stock  li>t  and  the  list  of  those  present  and  rt]>- 
^'^ewnted  at  the  meeting,  a^^  prejMired  by  the  Sicretary  and  submitted  to 

e  meeting,  and  that  the  list  so  prepared  and  submitted  by  the  Si'crc- 

ry  was  correct  and  represented  a  total  of    one  thousand   and  nine 

ares. 

That  the  Secretarj-  read  th«>  minutes  of  the  proceedings  at  the  annuul 

ti^ngs  of  Stockholder-*  of  the  Com])any,  commencing  with  that  of  1S64, 

^Tid  stated  that  since  1864  there  had  not  been  any  business  transacted  at 

e  Annual  Meetings,  in  consequence  of  there  not  being  represented  at 

y  meeting  since  then  a  number  e(iual  to  that  of  one  half  the  number 

shares  of  the  issued  stock  of  the  Comi>aiiy  as  required  by  their  Bye- 

That  a  motion  was  made  aiid  seconded,  that  the  Directors  do  proceed 
submit  to  the  meeting  a  report  of  their  transactions  and  of  the  bu^i- 
iioia  of  the  Company  since  the  date  of  their  la>t  rc];ort. 

That  the  CHiairman  declined  to  submit  this  motion  on  the  ground  that 
to  do  so  would  be  proceediuji:  to  business  contniry  to  bye-law,  w];ieh  rc- 
tjtxirod  half  of  the  issued  stock  to  be  reprise i it ed  at  the  metting,  and 
fctatod  that  neither  he  nor  the  Direct oi^  had  any  reijcri  to  make. 

That  amotion  was  made   and  seconded,   requesting  the   Direcrtors  to 

px-osfntan  account  required  by  a  section  of  tluir  1K( -T.aws  which  slates: — 

**The  Directors  shall  render  an  ac<-onnt  at  the  Annual  Meeting  of  the 

iStockholders,  shewing  in   detail  the  sitnati(»n  of  the  property   and  the 

**  finaiieial  affairs  of  the  Company,"  and  submit  the  same  to  the  meeting, 

s-iidthat  that  the  Chinirman  refused  to  submit  this  motion  for  the  ria«=oii 

'^-xort  stated,  au«^.  further  stated  that  he  had  no  sueh  account  to  eubmil. 

^at  a  motion  was  made  and  seconded — '*  That  tlie  Secretary  do  read 

£rom  the  Royal  Gazette  of  7th  May,   a  recent   Act  of  the  Provincial 

, -*-^*gi8lature,  entitled  *An  Act  further  relating  to  Coq)orations.* **     'J  hat 

fU      ^^^rman  and  Messrs.  Byers  and  Bradford  (Jilbort,  having  examined 

^^  Act,  the  Chairman  declined  to  put  the  motion  and  positively  refused 

'    ''***ifision  to  the  Secretary  to  read  the  said  Act. 

"*^^H,t  a  motion  to  adjourn  was  made  and  submitted  to  vote ;  whereui)on 
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^^74.  the  following  votes  were  given : — For  the  motion — John  Byeni,  repi 
scnting  50  votes ;  Bradford  GKlbert,  10  do.;  The  Chairman  claimed 
vote,  15  do.  In  all,  75  votes.  A^inst  the  motion  —James  I.  Feilo'V 
representing  50  votes ;  James  DeW.  Spurr,  455  do.;  James  DeW.  Spa 
by  proxy  for  J.  H.  Kinnear,  413  do.  In  all,  918  votes;  Mr.  Jan 
Davidson  temporarily  absent.  That  on  the  motion  to  adj(»urQ  bei 
thus  determined  by  the  meeting,  the  Chairman,  contrary'  to  the  wisl: 
and  decision  of  those  having  the  majority  of  votes,  (Mr.  Davidson  bei 
then  present  and  desiring  to  record  his  vote  with  the  majority),  declai 
the  moctinf)^  adjourn L'd.  The  Secretary  stated  that  he  had  recorded 
mitiute  of  the  decision  of  the  Chairman  when  both  the  Chairman  a 
the  Secretary  went  out  from  the  meeting,  the  Secretary  cArr}ing"aw 
>nth  him  such  books  aiid  pai>ers  as  lie  had  with  him  at  the  meetii 
That  before  the  Chairman  and  Si^crotary  had  left  the  meeting.  Mess 
Spurr,  Fellows  and  Da>'idson  prot<>sted  against  the  decision  of  the  Cha 
man  and  gave  notice  of  their  intention,  under  and  by  virtue  of  thepowt 
contained  in  the  Act  referred,  to  to  elect  another  Chairman  and  anoth 
Secretary'  and  proceed  with  the  busincbs  of  the  meeting.  That  the  m© 
ing  then  proceeded  to  elect  aiid  did  elect  Mr.  James  Davidson  as  Cha 
man.  and  Mr.  Fred.  Jones  as  Secretary'  of  the  meeting,  and  these  gcntl 
men,  having  assumed  the  duties  of  their  respective  offices,  on  moti 
male  aid  seconded,  it  was  re  o  I  vol  that  — Me  srs.  James  De^ 
Spurr,  James  Davidson,  John  H.  Kinr»ear,  John  H.  Harding  and  James 
Felluws,  be  Directors  of  this  Company  for  the  ensuing  year.  For  t 
motion,  918;  against  the  motion,  75.  The  meeting  then  adjonrned  *i 
flh,'  That  Bvers  moved  and  B.  Gilbert  seconded  a  resolution,  " Tl 
this  meeting  do  adjourn  until  Monday,  the  7th  of  July,  at  two  o'doc 
that  before  such  motion  was  put  Davidson  retired  from  the  meeti 
for  a  few  minutes  only,  and,  on  his  return,  was  informed  the  motion  h 
been  put  to  vote,  and  that  Byers,  B.  Gilbert,  and  the  Chairman  had  vol 
for  the  motion,  and  that  Fellows,  Spurr  and  Kinnear,  by  proxy,  h 
vot-ed  against  it,  and  he  requested  to  have  his  name  recorded  against  1 
motion ;  that  while  he  (Davidson)  was  returning  to  the  meeting,  ho  ▼ 
met  by  B.  Gilbert  just  outside  the  door  of  the  room  where  the  meeti 
was  being  held,  who  put  his  arm  round  his  shoulders,  and  said,  "  Coi 
away,  the  meeting  is  adjourned.'*  That  Gilbert,  as  Chairman,  thereuE 
declared  the  meeting  adjourned  and  left  the  CTiair,  and  Schofield, 
Secretary,  said  that  he  had  recorded  a  minute  of  said  adjournment 
cording  to  the  said  Chairman's  decision.  That  Spurr,  Fellows  and  Da^ 
son  protested  against  this  erroneous  decision  of  the  Chairman's  and  g: 
notice  to  him  and  all  others  present  that  they  would  appoint  anoti 
Chairman  and  Secretary,  and  proceed  witn  the  business  nnder  the  £ 
visions  of  the  Act  of  Assembly.  That  H.  Gilbert  then,  addressing  Sp^ 
Fellows  and  Davidson  advised  them  to  leave  the  office,  and  Spurr,  po3 
ing  to  the  sign  on  the  door  of  the  office,  said,  "  We  have  made  it 
office  of  the  Albert  Mining  Company,  and  we  will  remain  and  proe 
with  the  business  for  which  this  meeting  has  been  called."  That  1 
lows  went  out  and  returned  again  bringing  with  him  Jonee.  That 
Gilbert  and  Scliofield  persisted  in  sa}dng  the  meeting  had  adjourned,  i 
together  went  out  of  the  office,  carrying  with  them  a  book  and  some 
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r^~'Ts.  That  H.  Gilbert  not  long  after  returned  to  the  meeting  and  went  out         1874. 
^#?rain  and  thereafter  came  and  went  Rcveral  times,  and  did  not  return  again 
"*"  *^  tlkie  Mud  office  until  as  hereafter  mentioned.  That  Spun*  called  the  meeting 
t:o  order  and  moved  a  resolution  to  the  effect  that  Henry  Gilbert  vacate 
IrT^e  chair,  which  was  seconded  by  Fellows  and  put  to  vote  and  carried. 
TTiat  Davidson,  Spurr  and  Fellows  voted  for  the  motion.     That  Spun* 
't.lien   moved  and  FeDows  seconded,  that  he  (Davidson)  be  and  act  as 
diairman  of  the  meeting,  Henr}-  Gilbert  being  at  that  time  absent  from 
"^lie  room.     That  Davidson  took  the  chair;  that  a  motion  was  moved  and 
»<3^coiided,  and  by  Davidson  submitted,  and  carried  that  Schofield  be  dis- 
izxii«ed  from  the  office  of  Secretary.     That  a  motion  was  moved  and 
ocrt'onded,  and  by  Davidson  submitted  to  the  meeting,  and  carried  to  the 
effect  that  Jones  be  and  act  as  Sccretar}'  to  the  meeting,  and  Jones  there- 
TXpOD  assumed  the  office  of  Sccretar}-,     That  thereupon  Fellows,  address- 
ing Davidson  as  Chairman,  moved  a  resolution  to  elect  the  Directors  for 
x\%e  ensuing  year,  and  named,  as  Directors,  Spurr,  Davidson  and  Byers, 
'When  Byers  said  not  to  name  him  as  he  would  not  act,  and  Fellows  then 
"^^ithdrew  the  name  of  Byers,  proceeding  with  his  motion,  named  Kin- 
near,  Harding  and  Fellows.     This  motion,  seconded  by  Spurr.  and  sub- 
"mitted  by  him  (Davidson)  as  Chairman,  was  carried  by  the  following 
'''ote:  For  the  motion — Fellows,  Spurr  for  himself  and  John  Kinnear, 
^18  vot-os.     Against  the  motion — H.  Gilbert,  B.  S.  Gilbert  and  Byers, 
*  5  votes.  Majority  for  the  motion  843  vot«s,  and  the  said  Spurr,  Fellows, 
.■Kinnear  and  Harding  were  accordingly  elected  Directors  for  the  (/om- 
P«*ny  for  the  ensuing  year.     That  while  he  (Davidson)  was  putting  this 
Motion  to  the  meeting  ho  was  interrupted  by  H.  Gilbert  and  Schofield 
**«irterously  entering  the  room    with   noisy  exclamations ;    Schofield, 
shouting  out,  said  something  about  Mr.  H.  Gilbert  having  proxies  for 
Uiore  than  3000  votes,  which  would  outvote  all  others,  but  neither  Gil- 
^>«Tt  nor  Schofield  did  then  or  at  any  other  time,  present  or  shew,  or 
^ftr  to  present  or  show  to  the  meeting,  or  to  Davidson,  or  to  the  Secxe- 
^^  thereof  any  paper  or  document  purporting  to  be  a  proxy  or  au- 
tliority  to  vote  from  any  stockholder.    That  as  soon  as  order  was  restored 
*^c  (Davidson)  submitted  Fellows'  motion  to  the  meeting  for  the  election 
^f  Directors,  and  the  motion  was  carried  in  the  affirmative  as  before 
'■Mintioned.     That  immediately  upon  the  last  mentioned  resolution  being 
^^Wied,  Fellows  moved  and  Spurr  sec-onded  a  motion  that  the  meeting 
^jonrn  tine  die,  and  Davidson  put  the  motion  and,  it  being  carried,  the 
Resting  thereupon  broke  up.     Davidson  further  states  that  he  did  not 
*^««  B.  8.  Gilbert  or  any  other  person  move  that  "All  business  hereto- 
fore done  at  this  meeting  be  rescinded  and  that  the  meeting  do  now  ad- 
JoQra  to  Monday,  7th  July,  at  12  o'clock  noon."    That  no  such  words  or 
'^^^otion  were  addressed  by  B.  8.  Gilbert  or  any  one  to  him  (Davidson) 
^^  Chairman,  or  otherwise,  or  he  would  have  heard  them,  and  {dso  that  he 
^^  not  hear  any  one  second  or  offer  to  put  the  said  motion,  and  that  no 
•'ich  motion  was  put  to  the  said  meeting  while  ho  (Davidson)  was  pre- 
•*^*t  at  the  meeting,  nor  was  he  asked  to  put  any  such  motion.    That  at 
^o  time  during  vhe  meeting  did  Gilbert  address  him  and  forbid  him  to 
^P^  as  Chainnan  of  the  meeting,  or  forbid  him  to  put  the  motion  for  the 
^^^<m  of  Bireoton,  or  claim  that  he  (Gilbert)  and  not  Davidson,  was 
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1874.         Chainnan  of  the  moetiog.     That  no  proxies  were  exhibited  to  him,  of 
j^jjjj        Jones  as  Secretary,  nor  did  Gilbert  name  any  person  for  whom  he  vofc 
DiWoLr     ^y  P^^^  ^^^  ^^  GKlbert  say  he  had  proxies.     That  he  (Davidson)  nev' 
g  heard  the  names  of  Richard  Vanhoffinan,  L«  Vanhoifman,  &  Co.,  and 

W.  H.  Pickering  named  at  such  meeting ;  and  H.  Gilbert  did  not,  n 
Th      Aunsp  ^^  *^y  other  person,  at  any  time  during  said  meeting,  claim  to  vote 
the  name  of  or  for  the  said  Richard  Vanhof&nan,  L.  VanhofFman,  &  G< 
or  C.  W.  H.  Pickering  or  either  of  them,  or  offer  their  or  any  of  the 
names  as  entitled  or  qualified  to  vote  at  such  meeting. 

Frederick  A.  Jones,  after  stating  his  appointment  as  Secretary,  a: 
that  he,  as  such,  made  minutes  of  all  business  transacted  after  he  enter 
the  office,  a  copy  of  which  was  annexed  to  his  affidavit,  and  is  as  follows  :- 

He  also  gave  beside  this,  substantially  the  same  account  as  Felloi 
and  Davidson  of  what  took  place  after  his  appointment  as  Secretary. 

Mr.  Spurr,  in  his  affidavit,  stat'Os  he  has  carefully  read  the  severed  af 
davits  of  Fellows,  Davidson  and  Jones,  and  that  the  narrative  therein 
the  facts  and  what  took  place  at  the  meeting  is  true  and  oorrect,  and  th 
the  exhibits  attached  to  Davidson's  affidavit  contain  a  correct  stateme 
of  the  business  done  at  the  meeting.  That,  while  the  scrutineers,  Bye 
and  Fellows,  were  examining  the  number  of  names  represented  at  t 
meeting,  he  was  very  particular  in  asking  H.  Gilbert  if  he  had  any  pro 
ies,  and  the  said  Gilbert  replied  that  he  had  not  any,  and  that  H.  Gilbe 
was  not  present  in  the  room  where  the  meeting  was  held,  when  ! 
moved  that  Davidson  take  the  Chair,  but  had  left.  That  it  was  Felloi 
who  moved  that  he  (Spurr)  and  others  be  elected  Directors :  that  '. 
(Spurr)  did  not  make  any  such  motion,  or  any  motion  for  the  appoin 
ment  or  nomination  of  Directors.  That  Schofield  was  not  present  wh 
Fellows  moved  such  motion,  nor  when  Byers  objected  to  his  being  nam 
Director,  but  came  in  just  as  Davidson  was  putting  the  motion,  when 
came  in  as  described  in  the  affidavits  of  Fellows,  Davidson  and  Jon< 
That  after  the  motion  was  carried  and  the  motion  to  adjourn,  Schofie 
said  to  Spurr,  "  You  did  not  carry  that  motion,"  and  Spurr  said  "  "V 
did,**  to  which  Schofield  replied,  "  You  did  not,  you  were  out-voted ' 
H.  Gilbert's  proxies,"  Spurr  replied,  "  What  proxies  ?  Shew  me  t! 
proxies,"  and  Schofield  advance  to  the  desk  where  Jones  was,  and  plao 
upon  said  desk  the  book  of  the  records  of  the  minutes  of  proceeding 
the  same  that  he  had  taken  away  from  the  meeting,  when  H.  Gilbe 
illegally  declared  the  same  adjourned,  and  opened  the  book  at  t 
page  where  he  (Schofield)  had  entered  the  list  of  those  present  and  re 
resented  by  proxy  as  required  by  the  resolution  when  Messrs.  Byei 
and  Fellows  were  appointed  scrutineers.  That  immediately  followii 
the  said  list,  Schofield  directed  Spurr's  attention  to  a  further  list,  whii 
he  had  entered  while  he  had  been  absent  from  the  meeting,  purporti: 
to  be  a  minute  of  an  additional  list  of  three  stockholders  not  mentioiL 
in  the  first  list,  whom  he  had  stated  were  entitled  to  vote  by  Hen. 
Gilbert,  their  attorney  or  proxy,  amounting,  as  he  stated,  to  more  th: 
3000  shares.  That  he  (Spurr)  looked  over  the  list  and  then  said 
Schofield,  "  Let  me  see  these  proxies,"  and  receiving  no  response,  a' 
believing  no  such  proxies  had  been  before  the  meeting,  or  were  the 
again  said,  ''Where  are  they?    Shew  them  to  me,"  and  then  Schofii 
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X^lied,  "  I  am  the  pr  oper  custodian  of  the  proziefl,  they  are  safe  in  my         2874. 

^ session,  and  I  will  take  care  to  keep  them  so."  And  Spnrr  says  he 
en  felt  assured  and  believed  that  no  proxies,  or  documents  purporting 
\)e  proxies,  were  ever  present  or  could  have  been  produced,  and  that 
^ofield  could  not,  and  certainly  did  not  produce  them  while  he  (Spurr) 
3L«  present  in  the  said  room,  and  that  the  statement  of  8ciiofield,  that 
a. en  he  entered  the  room  he  went  forward,  holding  the  proxies  in  his 
xid,  and  shewing  them  to  the  meeting  is  entirely  incorrect. 

Teb.  8, 1874.     S.  R.  Thomson,  Q.  C,  (Duff,  Q.  C.  with  him)  in 

pport  of  the  motion  submitted  that  the  chief  point  which  the 

>urt  should  consider  was,  which  of  the  parties  repreisented  the 

a^s  of  the  stockholders,  as  this  was  an  important  element  in  the 

determination  of  the  question.     Spurr  was  before  the  Court  in  the 

c^liaracter  oi  a  plaintiff,  seeking  to  disturb  the  locus  quo  the  other 

paxties  stood ;  and  though  he  represented  the  applicants  on  the 

present  motion,  he  was  in  reality  seeking  to  maintain  the  status  quo, 

^nd  the  burthen  of  proof  was  on  the  other  side.     His  clients  were 

9^till  the  officers  of  the  Company,  provided  they  had  not  been  over- 

'(nirned  ;  therefore  the  onus  was  on  the  other  side  of  establishing 

^be  fact  that  they  were  not  still  the  board  of  Directors.     If  this 

^^ere  not  so,  any  person  might  sue  the  Company,  and  make  the 

service  on  a  stranger,  and  yet  throw  the  burthen  on  the  Company 

of  shewing  that  he  was  not  a  proper  party  to  be  served.     Another 

l^oint  was  that  tne  authority  to  defend  this  action,  to  be  good, 

^liould  have  been  under  the  seal  ot  the  Company. 

The  meeting  having  put  Mr.  Gilbert  in  the  Chair,  they  could 
^ot  afterwards  put  another  person  in,  and,  therefore,  there  could 
^^  no  valid  vote  on  any  question  put  to  the  meeting  by  any  other 
person  than  Mr.  Gilbert,  who  was  the  dulv  appointed  Chairman. 
^Ut  if  a  legal  vote  was  taken,  it  was  evident  the  resolution  to 
appoint  Fellows  and  his  associates  Directors,  was  lost  by  a  large 
***ajority. 

-J.  Z».  Palmer,  Q.  C.  and  C.  fV.  fVeldon,  Q.  C,  contra.  To 
^<uU)le  a  person  to  vote  by  proxy,  as  Mr.  Gilbert  claims  to  have 
^oue,  the  proxies  should  be  presented  to  the  Secretary,  and,  when 
^^e  vote  is  taken  there  must  be  some  record  made  of  the  proxies, 
^lid  in  order  that  this  may  be  done,  the  party  claiming  to  vote 
^^U«t  mention  the  names  ol  the  persons  he  represents.  The  affi- 
^^vits  used  in  support  of  the  motion  do  not  shew  that  Gilbert  held 
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^Q74.        any  proxy  legally  authorizing  him  to  vote  for  Van   Hoffman  an 
Jambs      others.     If  they  were  valid  they  would  be  attached  to  the  affidavits 
^  ■  ^  ^  "    or  copies  of  them  would  he  produced ;  but  this  has  not  been  done 

P  and  they  merely  swear  to  their  legal  effect.     It  was  held  in  Edgel  ~ 

Thb   Albbbt  V,  Stiles^  that  it  was  insufficient  to  prove  the  contents  of  a  deed  ii 
Mbrnro  Co.    ^i^ig  wslj.     So  in  this  case,  this  party  cannot  come  here  and  swe*! 

he  has  a  power  of  attorney  without  producing  it  or  a  copy.  It-  ~  ■» 
Stev.  Dig,  p  19,  the  cases  are  collected  as  to  which  affidavits  wit  ^S^  11 
prevail  on  an  application  of  this  nature,  and  shew  the  whoLV  Xe 
practice  of  this  Court  to  be  directly  contrary  to  what  is  contende  •"--  ■  -^  d 
by  the  counsel  on  the  other  side.  It  is  extremely  doubt tic^  «^-:tl 
whether,  on  a  motion  like  this,  an  appearance  can  be  set  aside^^»  ^3 : 
Arch,  Pr.  11  ed.  1375.  It  has  been  held  that,  unless  the  attome^^»  ^^J 
is  shewn  to  be  insolvent,  the  Court  will  not  interfere. 

Wetmorb,  J.  referred  to    Reynolds  v.   Howell?     The  case 
Sran/iope  v.  Finning  is  an  authority  in  our  favor  on  this  poi 
The  meeting  had  a  right  to  appoint  Diividson  to  the  Chair  as  th 
did,  and  the  vote  taken  with  him  so  in  the  Chair,  resulting  in  t 
election  of  Fellows  and  his  associates,  was  a  good  and  legal  vot 

5.  R.  Thomson,  Q.  C,  ia  reply,  contended  that  while,  if 
absence  of  the  proxies  had  been  objected  to  at  the  meeting, 
Gilbert  would  have  been  bound  to  produce  them ;  no  objecti 
having  been  then  made  either  on  that  account,  or  to  their  validit 
it  was  now  too  late  to  make  the  objection. 

Cur.  Adv.  VvlL 

The  Judgment  of  the  Court  (Ritchie,  C.  J.,  Allen,  Weldon  a 
Wetmore,  J.  J.)  was  delivered  by 

BiTCHiB,  C.  J.     The  substantial  question  in  this  case  is,  w 
shall  have  the  conduct  of  the  defence,  the  President  and 
said  to  have  been  elected  on  the  7th,  or  those  who  daim  to  ha. 
been  elected  on  the  1st  day  of  July  last.     No  doubt  if  perso- 
unconnected  with   the   Company,  or  with  others  than  the  d 
qualified  officers  of  the  Company    had  authoriied  an  actioa 
the  name  of  the  Company,  it  would  have  been  very  improper, 

>  1  K«rr,  888.  •  L.  B.  8  Q.  &  998. 

•  8  Bing,  N.  a  801. 


EASTER  TERM,  XXXII   VICT.  '277 

ihould  undoubtedly  interfere,  and  the  (  ompany  would         1874. 
entitled  tp  have  the  proceedings  stayed  without  P'«y-      Jambb 
st8 :   Reynolds  v.  Howell.'     The  burthen,  theu,  in  cast  on    D  ■  W  o  lf 
cnining  whether  such  has,  or  has  nor,  been  ♦^he  case,  and  ^ 

U8  to  do   this,   we   must   ascertain   who   arc  the   legal  Thi   Aim^it 
the  Company,  duly  auth:)rized  to  direct  and  control  its    Miumo  Co. 

and  this  necessarily  in  the  present  case  involves  the 
one  or  both  of  the  alleged  elections, 
davits  on  both  sides  contain  a  great  deal  of  matter 
elevant  to  the  question  which  we  have  to  determine, 
lether  there  was,  or  was  not,  a  valid  election  of  Direc- 
ff  1873,  and  whether,  at  such  election,  Henry  Gilbert, 
jrilbert,  Thomas  Gilbert,  John  Byers  and  Alexander 
5re  duly  elected,  or  whether  Spurr,  Fellows,  Harding, 
nd  Davidson  were  duly  elected.  Confining  ourselves, 
e  matter  in  the  affidavits  bearing  on  this  point  we  find 

Gilbert  giving  substantially  this  account  of  the  meetings 
le  Ist  and  7th  days  of  July  last.  (Here  the  learned 
ice  referred  at  length  to  the  affidavits  on  both  sides, 

be  found  in  the  statement  of  the  case,  and  proceeded  :) 
certain  propositions  abundantly  clear  in  the  case, — first 
iw  that,  notwithstanding  the  bye-law  of  the  Company, 
lolders  had  the  right,  and  it  was  their  duty,  at  the 
eting  on  the  1st  July,  to  elect  a  Board  of  Directors  for 
J  year,  and,  secondly,  as  to  the  evidence  that  Mr.  Gilbert, 
ent,  and  those  acting  with  him  though  they  had  no  such 
svere  determined  that  no  election  should  take  place,  or 
i  transacted  at  the  meeting,  and  that,  having  been  nomin- 
oted  in  as  Chairman  of  the  meeting,  he  refused  to  put 
on  to  the  meeting,  or  to  allow  anything  to  be  done 
at  might  be  construed  into  a  violation  of  the  bye-law ; 
being  the  case,  it  was  the  undoubted  right  of  the  meet- 
e  to  remove  him  from  the  Chair,  and  to  nominate  and 
Chairman  who  would  properly  preside  over  the  meeting 
the  stockholders  to  exercise  their  rights  under  the  law  ; 
le  meeting  did  depose  him  from  the  office  of  Chairman, 
3Ct  another  in  his  stead,  and  from  that  moment  he  ceased 

»I..&8Q.B.898, 
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1^74.         iQ  have  any  light  to  preside  at  the  meeting  and,  as  Chairm; 


J  AMIS      direct  or  control  the  business  of  the  meeting.     In  like  manner 
D  B  w  o  L  F    jg  equally  clear  that  the  meeting  had  a  right  to  dispense  with  tfcli 

^>  p  VT  ^k  ^k 

^  services  of  Mr.  Schofield  as  Secretary,  and  to  appoint  anotheKr  £d 

The  Albibt  liis  stead,  which  the  meeting  did,  and  he,  not  being  a  stockholc^er, 
MiNivo  Co.  had  from  thence  forward  neither  a  locus  standi  or  voice  in  -•he 
meeting.  Such  being  the  case  so  far,  the  meeting  being  leg^BlIy 
organized  with  Mr.  Davidson  as  Chiirman  and  Mr.  Jone^B.  tt 
Secretary,  and  the  object  of  the  meeting  under  the  law  bein^^g  to 
elect  Directors,  a  motion  is  made  that  the  meeting  proceed  to  ^b-  tv^ 
election,  and  certain  persons  are  nominated  to  be  Directors.  N( 

objection  was  raised  to  the  mode  of  election  proposed,  or  to         tb 
manner  of  nomination,  or  right  to  nominate,  or  right  of  pai=rtic 

nominated  to  be  elected,  or  as  to  the  manner  of  putting  the  q oei 

tion  to  the  meeting  (though  certainly  the  more  regular  and  pr^d^po 
way  would  have  been  to  have  put  the  names  one  by  one) — ex  ^f^f^ 
the  broad  objection  that  the  meeting  had  no  right  to  elect  at         «U> 
and  except  as  to  the  nomination  of  Mr.  Byers,  who  objectec3  to 
his  name  being  pet  for  war*,  as  a  candidate  and  to  serve  as  a  Di erec- 
tor, whereupon  his  name  was  withdrawn  and  another  reinstJfci- ted. 
It  cannot  be  doubted  that  the  nominations  so  made  were  submS^  tted 
to  the  meeting  by  the  Chairman,  for  all  agree  a  vote  was  ta^^tcen, 
and  the  controversy  as  put  forward  is,  who  actually  voted  oi^i^  the 
occasion  ? — ^those  supporting  the  election  contending  that  the  n  ^cdM' 
nation  was  carried  by  a  majority  of  843  votes,  Mr.  Grilbert        **"* 
his  party  affirming  that  a  majority  of  184  voted  against  the  ele^i^oo 
and  nomination  ;  and  all  turn  on  the  simple  question  whether       Mr- 
Gilbert  voted  simply  on  his  own  stock,  or  voted  for  Richard    "Van 
Hoffman,  L.  Van  Hofiinan  &  C  >.  and  Pickering  by  virtue  of  cheir 
proxies  respectively. 

To  give  a  party  a  right  to  vote  for,  and  in  the  name  and  on  the 
behalf  of  another  by  virtue  of  a  proxy,  the  proxy  should  be  dnly 
lodged,  as  provided  for  by  the  bye-law,  accessible  to  the  meetiog 
and  open  to  the  inspection  of  all  entitled  to  vote ;  and  the  penO^ 
claiming  to  vote  under  it  should  clearly  and  distinctly  put  forwaC^^ 
such  claim  and  unequivocally  and  explicitly  vote  in  the  name  um 
on  the  behalf  and  as  the  representative  of  the  stockholders  whc 
proxy  he  holds,  that  the  right  so  to  vote  and  the  vote  bo  gi^ 
may  be  fairly  and  clearly  before  the  meeting. 
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I  quite  clear  no  such  proxies  in  favor  of  Mr.  Gilbert  were         ^874. 
t  when  the  meeting  was  organized,  nor  did  Mr.  Gilbert  pro-      J  amis 

be  then  acting  on  them,  because,  even  if  present  and  acted    ^  ■  ^  o  '^ ' 
ey,  together  with  all  the   other  stock   represented  at  the  ^ 

g  would  have  been  insufficient  to  make  a  legal  meeting  for    Thb  Albui 
les  of  business  in  the  view  he  took  of  the  law.  Muiihq  Co't. 

espect  to  the  vote  he  gave,  Mr.  Gilbert  says  that,  perceiving 
purr  and  the  others  "  were  determined  to  press  a  vote  and, 
}ible,  carry  their  own  men  at  the  election,  and  thinking  it 
iry  that  his  said  proxies  should  be  produced  and  shewn  to 
teting  or  be  present  to  be  seen  if  called  for,'*  went  for  the 
ury,  etc.,  and  he  says,  "  the  Secretary  thereupon  at  once  re- 
.  with  him,  bringing  with  him  the  said  proxies,  which 
B  he  presented  to  the  meetir4g."  He  then  details  what  took 
m  the  vote  in  these  words, 
e  learned  Chief  Justice   here   read  from  the  affidavits  of 

Gilbert,  Schofield,  Byers  and  Bradford  S.  Gilbert  respect- 
(ach  giving  his  account  of  the  election,  and  also,  id  opposi- 

these,  the  accounts  given  by  Fellows,  Spurr,  Davidson  and 

all  of  which  will  be  found  in  the  statement  of  the  case,  and 
ided : — ) 

Bidering  that  the  object  of  Spurr  and  his  associates  was  to 
in  election ;  that  the  very  reverse  was  the  determination  of 
ilbert  and  those  acting  with  him,  and  that  up  to  the  very 
(  denied  the  right  of  Davidson  to  be  the  Chairman  and  to 
le  vote,  that  he  believed  the  whole  proceeding  illegal,  and, 

absence  of  any  evidence  that  in  voting  he  put  forward  the 

of  Richard  Van  Hoffman,  L.  Van  Hoffman  &  Co.  and 
ing,  or  claimed  specifically  to  vote  on  their  behalf,  and  the 
eference  on  the  vote  to  their  proxies  being  by  Schofield,  who 
ad  no  right  to  interfere  or  say  whether  the  vote  was,  or  was 
Tied.  The  clear,  express  and  unequivocal  answer  of  Fellows, 
,  Davidson  and  Jones  to  those  portions  of  the  affidavits  from 

it  is  sought  to  establish  that  a  majority  of  the  stock  voted 
t  the  motion,  would  constrain  us  to  say  that  the  allegations 

affidavits  of  the  applicants  on  all  points  material  to  this 
7  were  so  fully  and  unequivocally  answered  by  the  officers 
»  meetings  the  Chairman  and  Secretary,  supported  by  the 
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1^74         affidavits  of  Fellows  and  Spurr,  that  we  could  not  possibly  act 
Jambs       statements  and  inferences  so   completely  met  and  negatived.  H 
D  B  W  o  L  r    independent  of  this  view  of  the  case  on  the  merits,  supposing  ]W 
^,  Gilbert  did  vote,  as  he  now  claims  to  have  done,  on  the  proxS 

ThbAlbbrt  w?  think  the  vote  as  given  would  not  invalidate  the  election  , 
Mining  Co.  ^j^^t  simply  voting  against  the  candidates  named,  without  voLz 
for  any  other  candidates,  would  not  prevent  an  election.  V 
parties  nominated  could  only  be  deafeated  by  the  nominatio 
others  and  electing  such  others  by  a  majority  of  votes.  The 
against  the  nomination  in  this  case  amounted  to  no  more  than 
protest  against  the  election  of  the  parties  proposed ;  and 
election,  held  according  to  law,  at  a  proper  time  and  place_:r 
persons  duly  qualified,  cannot  be  frustrated  or  defeated  by  oU 
members  of  the  corporation,  who,  for  reasons  of  their  own,  sin= 
wish  to  prevent  an  election  being  held.  In  Oldknow  v.  Wainwru^ 
on  a  special  verdict,  the  question  was,  whether  Segrave  the  T^ 
Clerk  of  Nottingham  was  legally  elected.  There  were  twenty — 
electors  present ;  nine  of  whom  voted  for  Segrave  ;  eleven  prote-^ 
against  him,  without  voting  for  anyone  else,  and  one  other  ^ 
that  "  he  suspended  doini^  anything."  The  Court  said:  " 
election  is  clearly  good.  The  eleven  protestant  Dissenters,  ha 
voted  for  nobody,  could  not  put  a  negative  upon  the  only  ma 
in  nomination." 

In  Rex  V.  Mondfiy,*  Buller  Counsel,  argues  :  **  Two  requi 
are  necessary   to    make  a  good    election.     1.  A  capacity  in 
electors.     2.   A  capacity  in  the  elected  :  and  unless  both  co 
the  election  is  a  nullity.      With  respect  to  the  capacity  o 
electors,  their  right  is  this  :  They  cannot  say  there  shall 
election ;  but  they  are  to  elect ;  therefore,  though  they  may 
and  prefer  one  to  fill  an  office,  they  cannot  say  that  such  a 
shall  not  be  preferred  ;  or,  by  merely  saying,  "  we  dissent  to  e"^ 
one  proposed,"  prevent  any  election  at  all.     Their  right  con.^ 
in  an  affirmative,  not  a  negative  declaration.     Consequently,  tb 
is  no  efiectual  means  of  voting  against  one  man,  but  by  Yotmg 
another ;  and  even  then,  if  such  other  person  be  unqualified,  0 
the  elector  has  notice  of  his  incapacity,  his  vote  will  be  thio^ 
away. 

>  Wm.  BL  229.  *  2  Oowper  SM. 
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See  Goslin  v,   Veley,^  where    Lord  Denman  states  with  great        18"4. 
fulness  and  clearness  the  principle  on  which  the  rule  as  to  Corpo-     S  p  u  e  r 
ra-tion  and  other  elections  applicable  to  this  case  appears  to  have  '• 

Thk  Albert 

oeen  established.     After  referring  to  OUlknmv  v.  fVatnwrighf,  Rex  mihiko  Co*t 
t?.  Monday  and  other  cases,  and  after  stating  the  rule  as  to  the  effect 
of  the  majority  of  the  electors  voting  for  a  disqualified  person, 
lie  adopts  to  the  fullest  extent  the  doctrine  propounded  by  Bullcr 
in  Rexv,  Mondny,  and  says  : — 

"  But,  where  an  elector,  before  voting,  receives  due  notice  that 
a  particular  candidate  is  disqualified,  and  yet  will  do  nothing  but 
tender  his  vote  for  him,  he  must  be  taken  voluntarilv  to  abstain 
from  exercising  his  franchise  ;  and,  therefore,  however  strongly  he 
niayin  fact  dissent,  and  in  however  strong  terms  he  may  disclose 
oh  dissent,  he  must  be  taken  in  law  to  assent  to  the  election  of  the 
opposing  and  qualified  candidate  ;  for  he  will   not  take  the  only 
course  by  which  it  can  be  resisted,  that  is,  the  helping  to  the  dec- 
ticnof  some  other  person.      lie  is  present  as  an  elector;  his  pre- 
sence counts  as  such  to  make  up  the  requisite  number  of  electors, 
"^^lere  a  certain  number  is  necessary  ;  but  he  attends  only  as   an 
^lector  to  perform  the  duty  which  is  cast  on  him  by  the  franchise 
**^c  enjoys  as  elector  ;  he  can  speak  only  in  a  paiticular  language  ; 
*^c  can  do  only  certain  acts  :  any  other  language  means  nothing  ; 
**Jy  other  act  is  merely  null :  his  duty  is  to  assist  in  making  an 
^lection.     If  he  dissents  from  the  choice  of  A.,  who  is  qualified, 
*>^e  must  say  so  by  voting  for  some  other  also  qualified  :  he  has  no 
*^lit  to  employ  his  franchise  merely  in  preventing  an  election,  and 
•o  defeating  the  object  for  which  he  is  empowered  and  bound  to 
attend.     And  this  is  a  wise  and  just  rule  in  the  law.      It  is  neces- 
•aiy  that  an  election  should  be  duly  made,  and  at  the  lawful  time ; 
^wclfcctoral  meeting  is  held  for  that  purpos*^  only;  and,  but  for 
^*U8  mlc,  the  interest  of  the  public  and  the  purpose  of  the  meeting 
**^^ght  both  be  defeated  by  the   peverseness  or  the  corruption  of 
^^cctors,  who  may  seek   some  unfair  advantage  by  postponement. 
**>  then,  the  elector  will  not  oppose  the  election  of  A.  in  the  only 
*^g8l  way,  he  throws  away  his  vote  by  directing  it  where  it  has  no 
*^g»l  force;  and  in  so  doing,  he  voluntarily  leaves  unopposed,  i  c, 
•••ents  to,  the  yoices  of  the  other  electors." 

>  7  a  B.  487. 
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^^''^-  Upon  both  ground^,  tlierefore,  we  think  this  applic.it ion  h:  s  bco- 

.Si'URR      answered,  and  the  motion  must  be  refused — under  the  peculiurcL 
cuiustan;.es  of  this  casL'  wc  sav  nothini'  as  to  costs. 


V. 

Thk  V  l  m  k  •:  T 

MlNIKQ  Co. 


1874 


Motion  refustd. 


Aju'U  26. 


JAilES   McDOXALI)   and    JOIIX    MciX'iOSH    r.  CIIAllLES    CU 
MINGS,  AXDIIEW  SOMEKS  and  AVIJ.LIAM   SUAiXiiK. 

Ah  itenient — yon-Joinder  of  Defemhint — Evufence — Pleoiliny, 

The  plaintife  contracted  with  *•  C  C  &  Co  "to  do  certain  work.     An  action  baTi 
been  brought  against  C.  C  rnd  A.  S  and  W.  S.  to  recover  for  work  done  on  the 
tract  and  damages  fu.-  breach  of  it  by  the  defendants,  the  latter  pleaded  in  abatem 
the  non-joinder  of  W.  who,  they  alleged,  c  mposed  the  ••  Co."  with  A.  S.  and  W. 
Held,  That  the  plaintiflls  having  had  "reasonable  grounds  for  \  elieving  that  the  tl 
defendants  alone  composed  the  firm  of  *'  C.  <  .  &  Co  .'*  it  was  sufficient  to  join  Hm         »  ^m 
as  defendants. 

Wliere  evidence  in  reply  is  pressed  in  against  the  opinion  of  thtt  Judge  a  new  t~ 
may  le  granted  ;    but  whether  it  will  be  granted,  or  not.  must  depend  upon 
oirc  mstances  of  each  case. 

Where  a  special  contract  i<<  set  out  in  the  declaration,  and  the  plaintifib  obtain  jad£ 
^•v  default,  or  on  demurrer,  the  contract  is  admitted  as  stated  in  the  decburation 
evidence  which  would  have  be  n  admissable  under  the  general  issue  will  not  be 
ceived  on  an  enquiry  to  assess  the  damages 

This   was   an   action   of  assumpsit  tried  before  Allen,  J.  at 
Kent  (  ircuit  in  September,  X^IS, 


The  plaintiffs  had  agreed  with  the  firm  of  **  Cummings  &  C 
of  which  the  defendants  were  members,  to  do  a  certain  quant  - 
of  work  on  the  Intercolonial  Railway  on  section  22,  for  the  cc: 
sti  action   of  which   "  Cummings  &   Co."  were  contractors.     T 
agreement  between  the  parties  set  out  that  the  plaintiffs  had  agr^ 
to  cut  the  stone   and  build  all  the  masonrv  on  seqtion  No.  22^ 
the  Intercolonial  Railway,  at  certain  specified  rates, — "AH  to 
done  in   accordance  with  the  general  specification  issued  by 
Intercolonial  Railway  Commissioners,  and  subject  to  all  the  o 
ditions  as  to  work  and  time,  which  the  chief  contractors  are  lia 
to,  and   to   the   satisfaction  of  the  Engineer  in  charge — the 
Cummings  &  Co.  to  find  stone  boulders  at  the  site  of  the  bii 
and  culverts,  also  cement,  sand  and  lime.     Derricks  to  be  put     "^^P 
at  the  bridges — if  removed,  at  the  expense  of  McDonald 
Mcintosh.     *     *     *     If  the  work  does  not  proceed  at  a  rate  w! 


i 
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ensures  the  work  being  done  in  the  time  silpulated  in  the  specifics-         '<^"*« 
^^u  referred  to,  Cuminings  &  Co.  are  to  be  at  liberty  to  put  men  McDovald 
^'^    to  any   of  the  work  to   complete  it,  and   charge  the  same  to  t'. 

McDonald  &  Mcintosh."  Cummino. 

The  declaration  set  out  the  agreement  and   averred  that   the 
I^Iaintiffs,  cut  all  the  stone  necessary  to  perform  the  work  according 
'o  the  true  intent  and  nieauiiig  of  the  agreement  and  did  the  same 
*^^  part,  to  wit  2500  yards   of  first  class  masonry,  1500  yards  of 
^^cond   class  masonry,  .iud  a  large  quantity  of  paving,  m  accord- 
^^'9*C€  with  the  general  spccijicatloji  issf/cd  by  the  Intercolonial  Railway 
'ommission^rs,  and  subject  to  all  tlir  conditions  as  to  work  and  time 
^^ich  the  Chief  Contractors  were  liable  to,  and  to  the  satisfaction  of 
^c    Engineer  in  charge  of  the  tiaid  worlc,  and  have  always  been 
^^a.dy  and  willing  to  perform  and  complete  the  whole  of  the  said 
''^ork  in  pursuance  of  the  said  agreement,  of  all  which  the  defen- 
dants hnd  notice  &c.     Yet  the  defenendanls   did   not    nor   would 
I^«rio;in  the  agreement  on  their  part,  in  this — that  they  did  not  find 
^^€*n.e    boulders   at  the  site  of  the  b  rid  ires  and  cnl  verts,  but  wholly 
-"Neglected  and  refused  so  to  do,  and  afterwards,  to  wit  on  the  10th 
■^lay,  1873,  refused  to  permit  the  plaintiffs  to  complete  the  work, 
^*^d  wholly  hindered  and  prevented  them  from  doing  so,  and  then 
there  wrongfully  discharged  the  plaintiffs  from  any  further  per- 
x^mance  in  completion  of  the  agreem^»nt ;    wherebv  tho  plaintiffs 
ave  lost  and  been  deprived  of  the  profits  and   advantages   which 
ey    might,  and  otherwise   would  have   derived   from  the  com- 
I^letion  of  the  said  work. 

The  defendants  pleaded  in   abatement  the  non-joinder  of  one 
n  Wier,  who,  they  alleged,  was  a  member  of  the  firm  of  "Cum- 
&  Co."  and  interested  jointly  wi:h   the   defendants   in  the 
^^^^ntract. 

The  plaintiiis'  answer  to  thi»  was,  that  when  the  contract  was 

"Rxal  spoken  of,  McDonald,  one  of  the  plaintiffs,  enquired   of  the 

,        ^rfendant  Cummings  as  to  the  firm,  when  the  latter  told  him  that 

I        Somers  was  in  with  him,  that  he  did  not  know  how  Sumner  might 

\       te  concerned  with  Somers,  but  that  he  (Cummings;  had  nothing 

m       ^  do  with  Sumner,  and  that  they   never  kn.w   that  Wier   was  a 

partner. 

-A  verdict  was  found  for  the  plaintiffs  on  the  issue  on  the  plea- 
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^^'*^'        ill  abatcniput,  whereupon  the  damages  were  assessed  at  sometlr^ 
McDonald     over  $4000. 

'•  In  the   following   Michaelmas  term  D.  L   Haniftghm  obtaiii 

*  a  rule  nisi  for  a  new  trial  on  the  issue  on  the  plea  in  abatements- 
failing  that  for  a  new  assessment  of  damages. 

Grounds  for  new  trial  :  1st.  The  improper  receptioo  of  evidence 
of  one  of  the  defendants  on  cross-examination  as  lo  who  signed  tlie 
contract    with    the    Government, — who  were  sureties,  and  who 
principals.    2nd.   Misdirection  in  telling  the  jury  that,  if  the  plain- 
tiffs did  not  know  Wier  was  a  partiier  and  had  not  reason  for  bfr 
lieving  otherwise  than  that  he  was  Dot  so,  the  issue  must  be  fouod 
for  the  plaintiffs.     On  this  point  Mullet  v.  Hooky^  and  lioufidit. 
Smith  *  were  cited.     3rd  Verdict  against  law  and  evidence.    For 
new  assessment  of  damages  :   1.  Insufficiency  of  plaintiffs'  evidence 
of  work  done,  they  having  produced  neither  the  contract,  or  spedr 
fications,  or  any  evidence  except  an  account  which  one  of  the  plaintifi 
swore   was  examined  by  Cummings,  who  only  objected  to  one 
item — this,  it  was  contended,  not  being  sufficient  evidence  of  tt 
account  stated,  because  Cummings  knew  nothing  of  the  work, or 
what  had  been  done.     2.    Improper  admission  of  the  evidence  of 
one  of  the  plaintiffs,  called  to  give  rebutting  testimony,  as  to  the 
agreement  for  putting  up  derricks,  this  being  a  part  of  the  plain- 
tiffs' original  case.     3.  Rejection  of  the  evidence  of  Cumminges* 
to  the  Government  Engineer  giving  directions  because  of  the  work 
not  progressing.      4.  Misdirection.     5.  Verdict  against  evidence* 
Feb.   16,  1874.     Needfum^  Q.  C.  shewed  cause.     DeMatUort^ 
Sau7iders*  is  a  parallel  case  to  this,  and  shews  that  it  is  not  incnto 
bent  on  the  plaintiffs  to  join  a  silent  partner  as  defendant    Tli^ 
case  is  conclusive  in  our  favor.     The  plaintiffs  sued  the  parti0 
with  whom  they  contracted,  and  all  whom  they  knew  as  constita^ 
ing  the  partnership.     BonJiM  v.  Smith  was  a  totally  different  00 
from  this.     In  that  case  an  order  had  been  drawn  by  some  periffb 
under  the  name  of  "  Bush  &  Co."     Bush  was  dead,  and  Smit 
continued  the  business.     The  plaintiff  sued  Smith,  believing  tbi 
he   with   Bush,    had  composed   the  firm,  without    making  or 
enquiries.     Here  two  of  the  defendants,  Cummings  and  Somen 

1 11  &  11  88.  >lB.ftAd.89ir" 

*  12  M.  &  W.  405. 
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T3  prebent  when  the  contract  was  made,  and  agree,  with  the 
iiitiffs,  and  no  other  persons  were  named.     It  was  fairlv  left  to     Mc 

juiy  to  find  with  whom  the  plaintiffs  contracted,  and  they 
nd  it  was  not  with  Wier.  This  direction  was  right,  and  the 
linj^  of  the  jury  proper.  The  evidence  of  McDonald  as  to  the 
ricks  was  properly  received  to  lebnt  the  evidence  given  bv  the 
endants,  the  plaintiff's  not  having  gone  into  it  in  their  original 
s.  The  evidence  of  the  account  in  plaintiffs'  case  could  not 
vent  their  rebutting  a  statement  made  by  ihe  defendants'  wit- 
sert  regarding  something  not  previously  spoken  of  by  the 
intiffs.     The  defendants  could  not  give  evidence  of  the  work 

progressing,  because  under  the  pleadings  they  could  not,  on 
gment  by  default,  dispute  this  fact.  In  this  view  there  was  no 
proper  rejection  of  evidence.  The  ground  of  misdirection  is 
reted  by  the  same  objection.  As  to  the  evidence  of  the  account 
ited,  it  was  proved  for  the  plaintiffs  that  the  defendant  Cum- 
ings  read  over  every  item  of  the  account,  said  there  was  a  mis- 
kein  adding  up,  and  objected  to  one  item.  This  was  denied  on 
e  other  side,  and  the  veracity  of  the  witnesses  was  fairly  left  to 
)  jury,  who  found  for  the  plaintiffs.  If  a  party  reads  over  an 
ouQt  and  only  objects  to  one  item,  what  stronger  evidence 

Id  there  be  of  an  admission  of  the  correctness  of  the  rest  ? 

>  being  a  mere  assessment  of  damages,  it  was  not  necessary  to 

e  more  than  would  have  done  before  a  Judge.  As  to  the 
ct  being  against  evidence,  a  new  trial  should  not  be  granted 
at  ground,  because  the  Court  have  the  same  power  to  assess 
"es  as  a  jury. 

L.  Hanington  in  support  of  the  rule.     The  plaintiffs  having 

he  contract  with  "  Cummings  &  Co."  were  bound  to  cn- 

'ho  the  "  Co."  were,  and  when  they  were  informed  by  the 

abatement,  it  was  their  duty  to  join  them.     The  enquiry 

fore  the  contract  was  entered  into  only  had  reference  to 

%  with   Cummings  in  the  Government  contract,  and  not 

to  be  in  the  contract  with   plaintiffs.     Bonfield  v.   Smith 

t  was  necessary  to  shew  that  defendant  was  alone  liable, 

e  held  himself  out  as  the  only  person  composing  the 

d  the  plaintiffs  gone  to  Cummings  and  asked  who  were 
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in  the   firm,  and   he  had  refused  to  give  information,  that  wq-vb 
McDonald     have   been   sufficient.     The  direction    on   this  point  was  there^  • 
*  wrong.     The   evidence   of  one   of  the  plaintiffs  as    to   who  w — 

principals,  and  who  sureties  in  the  contract,  was  improperly 
ceived.  The  evidence  was  admitted  on  the  ground  that  the  < 
fendants'  counsel  had  a^ked  as  to  the  date  of  the  contract ;  T 
that  was  merely  to  fix  the  time  when  the  partnership  was  entej^r 
into,  and  was  not  entering  into  proof  of  the  contents.  The  qLZ^ 
tion  objected  to  was  relevant,  because  the  fact  of  the  defenda-« 
having  made  the  contract  with  the  Government  went  far  to  slxc: 
that  Wier  was  not  known  as  a  partner.  The  defendants  were  tm 
estopped  by  the  pleadings  from  shewing  that  the  plaintififs  v  e- 
not  discharging  their  duty  as  to  any  part  of  the  work  The  pi* 
in  abatement  only  admits  such  material  allegations  of  the  plainti£ 
as  are  necessary  to  enable  them  to  support  their  action,  and  i 
cover  nominal  damages,  and  the  defendants  are  not  estopped  fro- 
saying  that  any  part  of  the  work  was  not  done  according" 
specifications.  See  Tat/lor  on  cvuhnce  §  74^  ;  Ehnumh  v.  Groves 
Kin  I  V,  yormau^;  B*' union  v,  iJavison^;  Grew  v.  Hill*;  Duafortl 
Trrdtlcs^,  The  learned  Judge  was  in  error  in  directing  the  ju" 
that,  Cummings,  one  of  the  defendants,  having  read  the  plaint ifl 
account,  his  only  objecting  to  one  item  was  evidence  of  the  co 
rectness  of  the  rest.  It  was  no  evidence  under  the  circumstaac^ 
proved,  the  party  having  sworn  he  knew  nothing  of  it,  and  tt 
work  beins:  peculiar  in  its  nature,  and  depending  altogether  upo^ 
surveys  (Ai.lex,  J.  I  told  the  jury  it  was  an  implied  admissic^ 
of  the  correctness  of  the  items  not  objected  to.)  The  verdict  31 
clearly  against  evidence. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  J.  We  do  not  think  there  was  any  misdirection  on  tfc 
issue  on  the  plea  in  abatement.  The  question  left  to  the  jury  w* 
substantially  in  accordance  with  the  law  as  'laid  down  in  the 
of  BonfieU  v.  Smith  *.     Had  the  plaintiff,  McDonald,  made  no  ei 

»2Mr&Wr6i2!  «  8  Ezoh.  801. 
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quirv  vs  ♦o  the  persons  constituting  the  (lefc-ndants'  firm,  the  1^74 
ca*s«  wonlcl  have  been  very  different,  but  here  he  did  enquire  of  jicLonaiu 
Cummings  when  he  first  spoke  to  him  about  the  contract,  and  he 
says  that  Cummings  told  him  Someis  was  in  with  him;  that  he  Cummikcs 
did  not  know  how  Sumner  might  be  concerned  with  Somers,  but 
that  he  (Cummings)  had  notliing  to  do  with  Sumner.  It  is  true, 
this  conversation  took  place  some  four  or  five  months  befoie  the 
contract  between  the  parties  was  actually  entered  into  ;  but  when 
the  plaintiflP  and  Somers  afterwards  met  and  examined  the  pro- 
posed work  on  the  line,  preparatory  to  entering  into  the  contract, 
it  was  in  pursuance  of  the  plaintiff's  conversation  with  Cummings, 
and,  in  fact,  a  part  of  the  same  tiansacfion  which  they  had  pre- 
viously spoken  of,  and  what  Cummings  then  s  'id  to  the  plaintiff, 
as  to  the  persons  interested,  may  be  considered  as  continued  down 
to  the  time  of  their  entering  into  the  contract.  Up  to  this  time 
the  plaintiffs  had  not  heard  of  Wier.  We  think,  therefore,  the 
plaintiffs  had  reasonable  ground  for  l>elieving  that  the  three  defen- 
dants only  composed  the  firm  of  "  C.  Cummings  &  Co." 

As  to  the  improper  admission  of  evidence  that    the    defendants 
were  the  contractors  with  the  Government.     This  seems  to  us  to 
he   entirely  immaterial   on   the  issue  on  the   plea  in  abatement. 
The  juiy  were  told  most  particularly  and  distinctly  that  the  ques- 
tion for  them  to  decide  was  not,  who  composed  the  film  of  "  C. 
Cuinmings  &  Co."  (for  of  that  there  could  be  no  dispute — the 
•'ticles  of  partnership  being  in  evidence,)  ;  but  with  whom  did  the 
P'*intiffg  contract  ?    If  this  evidence  did  influence  the  finding  of  the 
J^'T*  the  defendants'  counsel  certainly  contributed  to  it,  by  stating, 
^  opening  the  case,  that  the  defendants  were  the  contractors  with 
^®  Government,  and  that  Wier  was  their  surety.      There  was 
•^pl^  evidence  however,  independently  of  this,  to  justify  the  fiud- 
^  ^t  the  jury  on  this  issue  ;  and  theretore,  on  both  grounds,  we 
*^*^  this  part  of  the  rule  should  be  discharged, 
^tioadly,  as  to  the  assessment  of  damages.       The  plaintiffs 
8*^^  no  evidence  in  their  yrima  Jade  case  about  the  derricks,  ex- 
^^  t:hc  general  charge  for  them  in  the  account  which  they  put  in 
Y^^^nce,  and  which  they  claimed  that  Cummings  had  admitted 
^  ^k)rrectne88  of.    It  seems  to  us,  therefore,  that,  when  the  defcn- 
*^t%gave  the  evidence  of  Wier,  that  in  a  conversation  with  the 
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plaintiff,  McDonald,  he  (Wicr)  objected  to  put  up  the  derricks, 
McDonald     ^^q^   being  a   put  of  the  defendants'  contract,  it  was  open  to  t 
plaintiffs  to  contradict  this  statement,  and  to  shew  that,  by  agr< 
ment  with  Wier,  he  was  to  be  allowed  a  certain  sum  for  putting 


CUMMINOB* 


1 


the  derricks.    The  evidence  in  itself  was  clearly  admissable,  and  t 
only  question  is,  whether  it  should  have  been  part  of  the  plainti 
original   case,  and,  if  so,  whether  the   receiving  it  in   reply  i 
ground  for  a  new  trial.     In  fVi/Uams  v,  Dav'ies^^  Parkr,  B.   as 
"  Have  you  ever  known  a  case  where  a  new  trial  has  been  grant 
because  a  Judge,  in  the  exercise  of  his  discretion,  his  allowe 
party  to  give  evidence  at  a  late  period  of  tne  cause  ?"     In  IVri^ 
t\    f^VUIroXyt  where  a  new  trial  was  moved  for  on  the  ground  t 
evidence  had  been  admitted  in  reply,  which,  it  was  urged,  sho 
have  been  called  in  the  first  instance,  and  was  only  confirmat^    < 
of  the  plaintiffs  case,  Maule,  J.  says,  "  Is  there  any  case  in  w 
a  new  trial  has  been  granted,  on  the  ground  that  evidence,  ot 
wise  admissible,  has  been  received  at  the  wrong  time  ?  " 
Wilde,  C.  J.  said,  "  The  objection  is  not  to  the  admissibility  ol 
evidence,  but  to  the  stage  of  the  cause  in  which  it  was  oflfe 
Were  that  objection  to  prevail  there  might  often  be  a  failur 
justice.     The  time  at  which  evidence  is  to  be  received   must 
in  the  discretion  of  the  Judge — the  exercise  of    that  discre 
being  subject  to  the  review  of  the  Court.     In  this  case,  I  c 
see  that  the  admission  of  the  evidence  has  led  to  any  injustie 

In  the  present  case,  we  are  not  satisfied  that  the  evidence 
improperly   admitted,  as    the    plaintiflFs    could  not  anticipate 
evidence  of  Weir  respecting  the  derricks.     If  evidence  in  repl 
pressed  in  against  the  opinion  of  the  Judge,  no  doubt  a  new 
may  be  granted ;  but  whether  it  will  be  granted  or  not  must 
pend  on  the  circumstances  of  each  case.     We  cannot  see  that 
evidence  was  improperly  rejected  ;    for,  though  I  thought,  on 
pleadings^  that  the  only  question  was  as  to  the  quantity  of  work  d 
by  the  plaintiffs,  and  that  the  defendants  were  estopped  from 
puting  that  the  plaintiff  had  performed  the  work  according  to 
contract,  as  alleged  in  the  declaration,  and   that  they  had 
wrongfully  dismissed,  evidence  was  admitted  on  these  points 

>  1  C.  &  Mee.  465.  »  9.  C.  B.  660. 
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left  to  the  jury  to  find   upon  them,  which  they  have         ^Q^-^- 

McDonald 


8  to  be  quite  clear  that,  where  a  special  contract  is  set  ^  ^ 
declaration,  and  the  plaintiff  obtains  judgment  by  default  or 
rer,  the  contract  is  admitted  as  stated  in  the  declaration, 
nee  which  would  have  been  admissible  under  the  general 
not  be  received  on  an   enquiry  to   assess  the  damages  : 
^eame  *;  Steplieiis  v.  Pdl*,     In  Kin;/  v.  Btik^  the  declaration 
special  agreement  by  the  defendant  to  pay  the  plaintiff 
of  £20,   on  a  certain    consideration.       The    defendant 
iidgment  by  default,  and  it  was  held,  on  the  execution  of 
enquiry,  that  the  plaintiff  was  entitled  to  a  verdict  for 
without  any  evidence  of  damage.     If  the  general  issue 
pleaded  in  this  case,  the  plaintiffs,  in  order  to  recover, 
re  been  obliged  to  prove  that  the  work  was  done  accord- 
specifications  issued  by  the  Railway  Commissioners,  and 
itisfaction    of    the    Engineer    in    charge    of  the    work  : 
Blick,*  Does  not  the  judgment  by  default  admit  this,  as 
the  declaration  ?     If  it  does,  then  the  only  point  open  to 
dants  on  the  enquiry  would  seem  to  be  the  quantity  of 
}Cond  class  masonry  and  paving  which  the  plaintiff  did — , 
of  such  masonry  &c.  being  fixed  by  the  contract. 

»  same  reason,  the  defendants  had  no  right  to  shew  that 

justified  in  discharging  the  plaintiffs — ,  the  declaration 

eged  that  they  were  wrongfully  discharged :  Sped-  v   Phil- 

er  the  defendants  had  a  right  to  give  evidence  of  the  in- 
ility  of  the  plaintiffs,  work  or  not,  they  did  give  such 
though  they  failed  to  show  to  what  extent  the  work  was 
according  to  contract ;  therefore  no  injustice  was  done  to 
that  ground.  In  all  probability  the  defendants,  antici- 
erdict  in  their  favor  on  the  plea  in  abatement,  were  not 
with  the  evidence  they  would  have  offered  if  the  case  had 
J  on  a  plea  of  non-a^sumiisit.  On  the  o'her  principal 
dispute^  viz,  as  to  the  defendants'  liability  to  place  the 
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1""^74.        stone  boulders  at  the  site  of  the  bridi^es,  as  claimed  by  the  plaia- 

McDoNALD     tiffs,  the  direction  was  in  favor  of  the  defendants.     We  think  the 

V-  case  went  to  the  jury  as  favorably  for  :he  defendants    us   it   conld 

UM MINOS,  j^^yg  done   under  the  circumstances  ;  though,  as  to  the  amount  of 

damages,  the  verdict  is  clearly  against  evidence,  and  on  that  ground 

we  think  there  should  be  a  new  enquiry  of  damages  on  paymen  of 

costs. 

Rule  absolute  for  a  new  e  quin/  of  dainaijes  oi^  piymeut  of  coMs. 


HE(^A^'  et  al  v.  JOXES;  JOXES  et  al  v.  ihe  same;  BAXIEL 

^®^*'  et   al   V.    THE   SAME. 


Ai^l  26. 


Insolvent  Act  of  1869  -  Arrest  after  assignment  hy  crethior  who  lias  proved 
claim — Discharge — Wliether  Court  will  set  a  Me  writ. 

Where  an  Insolvent  has  been  arrested  after  assi^ment  by  a  creditor  who  has  filed  his 
claim  under  tne  Act  and  taken  part  in  the  proceedings,  the  Court  will  not  set  aside 
the  writ  and  discharge  the  defendant  out  of  custody,  but  will  leave  him  to  his  rdicf 
under  the  146th  Section  of  the  Act,  by  application  to  the  County  Court  Judge. 

This  was  an  application  to  set  aside  capiases  ad  respondendum 
issued  against  the  defendant  and  to  discharge  him  out  of  custody^ 
or  to  stay  proceedings  in  the  suits^  on  the  ground  that  the  plaiutiflb, 
before  commencing  the  suits^  had  proved  their  claims  against  the 
defendant,  and  taken  part  in  the  proceedings  under  '^The  Insolvent 
Act  of  1869."  The  applications  were  originally  made  to  Mr. 
Justice  Wetmore,  at  chambers,  who  referred  the  matter  to  the 
Court. 

The  defendant  made  a  voluntary  assignment  under  the  Act  on 
the  iJ^th  Feb.  last.     The  plaintiffs  attended  the  meeting  of  the 
defendant's  creditors,  proved  their  claims,  voted  for  the  appoint- 
ment of  an  assignee  of  the  estate,  and  took  part  in  the  examination   4 
of  the  I  solvent.     After  this,  the  present  actions  were  brought  to  ^ 
recover  the  same  debts  which  the  plaintiffs  had  proved  before  the:^ 
assignee  in  the  insolvency  proceedings). 

April  14.  Morrison  for  the  defendant.  A  creditor  who  has  electe^^ 
to  take  the  benefit  of  the  proceedings  under  the  Insolvent  Act  aoc»  « 
has  proved  his  claim  cannot  afterwards  proceed  at  law  and  take 
session  of  the  debtor's  body.  The  provision  in  Section  145 
the  Insolvent  Act,  relating   to  discharge  on    application  to 
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unty    Court    Judge,  applies   to    a  case    where    the  debtor    is         ^^74. 
ir»i -prisoned  previous  to  the  bankruptcy.     (Ritchie,  C.  J.     Suppose       Heoan 
debtor's  conduct  met  with  the  disapproval  of  the  creditors  and 
Judge  of  the  County  Court,  could  the  creditors  not  take  pro- 
dings  against  his  body  ?)     If  the   Insolvent  has  acted  fraudu- 
lently he  may  be  punished  under  the  Act.     The  policy  of  the  law 
€o  provide  an  equal  distribution  of  the  debtor's  estate  and  free- 
sn  from  arrest:    1  Rob.   Biakf,    322.     In  Bic.  ab-,  (Vol.  1,  p. 
SS)  it  is  said,  "If  a  creditor  is  proceeding  at  law,  the  bankrupt 
^    entitled  by  petition  to  put  the  creditor  to  his  election,  either  to 
de  by  the  commission  and   waive  the  proceedings  at  1  iw,    or 
Iinquish  all  benefits  under  it."     This  has  always  been  held  to  be 
rule  in  England.     A  fortiori  should  it  be  the  case  here,  because 
England  it  was  the  commissioners  who  administered  the  estate; 
\x\le  under   our  law  everything   is    under    the  control  of  the 
^^^editors.     The  creditor  cannot  blow  hot  and  cold ;  his  election, 
Hen  once  made  is  made  forever  :   Com.  Dlj,  Vol.  3,  p.  557,  Title 
tion);  Exports  Rowlandson^  (note.)     In  Olicr  v.  Am^^  Lord 
enyon  thus  laid  down  the  law: — **  That  it  was  a  settled  rule  not 
suffer  a  petitioning  creditor  to  sue  the  bankrupt  at  law  ;"  and,  in 
•Ringing  v,  Comyn*  it  is  said  that  "  the  clear  effect  of  the  statute 
"^aa,  that  after  the  plaintiff  had  proved  under  the   commission  he 
^^uld  not  take  the  defendant  in  execution."     Ex  jmrte  R^^td^  is  to 
^he  same  effect.     See  also  Smith  v.  Baker^     The  authorities  clearly 
•Hew  that^  before  the  49  Geo.  3,  c.  121,  the  creditor  must  elect, 
^•id  in  that  statute  a  provision  was  incorporated,  by  which  a  creditor 
*^aving  brought  an  action,  could  not  prove  for  his  debt,  without 
^^linquishing  the  suit.     Our  Act  is  silent  on  the  subject,  but  the 
^^11  settled  rule  ot  law,  which  I  have  referred  to,  must  apply. 
e  92nd  section  is  relied  on  by  the  plaintiffs,  but  thit  section 
to  a  quasi  criminal  proceeding  to  be  taken  by  order  ot  the 
Jixdge,  and  does  not  apply  to  the  case  of  a  creditor  who  has  proved 
«xiB  debt:  at  all  events,  the  imprisonment  under  this  section  is  only 
^y  'way  of  sentence  at  the  end  of  the  suit,  and  the  plaintiffs  do  not 
pretend  to  be  proceeding  under  it.     The  66th  section  is  also  relied 
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on  as  contemplating  arrest,  but  that  only  refers  to  suits  pendin 
the  time  of  the  bankruptcy.     The  law  should  be  construed  fa^^-^ 
ably  to  the  bankrupt:  (1    Atk.  228).     The  next  question  is,^ 
whom  should  the  defendant  apply  for  relief?  §  145,  which  provi^^ 
for  application  for  relief  to  the  County  Court  Judge,  has  refers? no 
to  cases,  where  a  debtor  is  in  gaol  in  suits  commenced  before    the 
assignment.     But  all  that  the  Judge  can  do  is  to  examine   the 
Insolvent,  and,  if  he  thinks  proper,  order  his  discharge ;  he  has  no 
control  over  the  writ.      The  defendant,  therefore,  comes  properly 
to  this  Court  to  set  aside  the  writ,  which,  it  is  submitted,  has  been 
imp.operly  issued. 

C,  IV,  IVcldon,  Q.  C ,  for  the  plaintiffs.     The  general  principlc> 
that,  if  a  party  makes  an  election,  he  is  bound  by  it,  does  notapplj 
to  a  case  like  the  present.     By  our  law  a  party  may  sue  out  aw»nt 
on  a  sufficient  cause  of  action.     If  there  is  a  defence,  it  must 
pleaded  ;  and,  if  the  defence  is  that  there  are  other  proceedio 
pending,  it  must  be  raised  by  a  plea  in  abatement     The  learn 
counsel  has  lost  sight  of  the  principle  on  which  the  cases  have  pr ^3" 
ceeded  in  England.     Bankruptcy  proceedings  were  originally  undL^f 
the  control  of  the  Court  of  Chancery,  which  had   the  power    *» 
exercise    an    equitable    jurisdiction     and    make    orders   put'i^^ 
creditors  to  their   election.     But   this    Court   possesses  no  sa^^n 
power.      If  the  law   was  as   clear   as   contended   for,  why  ^^^* 
it  necessary  to  enact  section  10  of  the  Act,  49  Geo.  3  ?     In  ^S^ 
parte  Rend  the  Court  of  Common  Pleas  had  declined  to  interfe»**» 
and  the  petition  was  to  the  equitable  jurisdiction  of  the  Chancellc^'- 
See  also  Ex  parte  White  i    Ex  parte  Knowcll  ;*  Ex  parte  CuiM^ 
Ex  parte  Arundel* ;  Dae.  Abr.  581,  Bankrupt  (E).     In  Ulirer 
Ames,  cited  by  the  other  side,  which  was  decided  before  the 
Geo.  3,  Espinasse^  counsel  for  the  plaintiff,  argued  that  the  &ct 
a  creditor  being  chosen  assignee  did  not  preclude  him  from  pr" 
ceeding  at  law^  and  it  would  only  be  ground  for  an  application 
the   Lord  Chancellor,  and  the  Common  Law  Court  declined 
interfere.    Ltngingv,  Comyn  was  decided  under  the  statate  49  G 
3,  and  has,  therefore,  no  application  to  the  present  case.     The 
Geo.  4,  c.  16,  12  and  IS  Vict,  and  the  English  Act  of  1869 
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^a.iti  the  same  provision.     In  Ilarleij  v.  Greenwood,^  Bayley,  J.   says 
ba.t,  to  bar  the  right  to  sue,  it  must  be  taken  away  by  the  express 
^rms  of  the  statute.  See  Oeihli.  v,  Flttiosou  ;'  Kimpy  u.  Potter;'  Awjanle 
•-    TViomjjson  /  Hall  v.  Bowdin}  In  Smith  v.  Baker ^  all  that  was  decided 
S7ira.s  that,  by  proving  the  claim,  the  creditor  waived  the  tort.      In 
3'^^ctions  66,  92  and  145  there  is  no  limitation  ot  their  respective 
provisions  to  actions  commenced  before  the  assignment.     The  4th 
svil>-section  of  the  latter  section  provides  for  discharge  in  case  of 
slu  arrest  subsequent  to  the  first  discharge.     The  power  to  sue  not 
being  taken  away  by  our  Act,  the  only  remedy  the  debtor  has  is 
\>y  applying  to  the  County  Court  .1  udge  for  discharge,  as  provided 
Viy  the  Act.     There  is  another  objection  to  the  defendant's  applica- 
tion.    The  affidavit  does  not  disclose  that  he  is  a  trader,  and  there- 
tore  subject  to  the  provision   of  the    Insolvent  Act.     He  might 
make  a  voluntary  assignment  without  being  a  trader,  and  the  pro- 
ceedings might  afterwards  be  set  aside  :     this    would  leave  the 
plaintiffs  without  a  remedy.     (Ritchie,  C.  J.     The  plaintiffs  have 
acq^uiesced  in  the  proceedings — appointed  an  assignee  and  had  the 
defendant's  property  sold,  and  is  not  the  burthen  now  on  you  to 
she^r  that  you  were  in  error  in  doing  acts  inconsistent  with  your 
present  contention?     Allen,  J.    Has  the  defendant  not  shewn  it 
f^ma  facie  ?    Wetmore,  J.  The  defendant  coming  here  summarily, 
ought  he  not  to  shew  distinctly  that  he  is  a  trader,  and  within  the 
Act  ?J     He  is  seeking  to  take  from  us  a  right  and  the  burtlien  is 
on  him  to  shew  circumstances  by  which  that  right  is  taken  away. 

Cur,  Adu,  \idt. 

The  judgment  of  the  Court  was  delivered  by 

Ritchie,  C-  J.  We  think  the  defendant's  remedy  in  this  case 
w  under  the  145th  section  of  the  Insolvent  Act,  and  not  by  an 
application  to  this  Court.  We  admit  that  the  Judge  of  the  County 
^ourt  has  no  power  to  set  aside  proceedings  taken  in  this  Court, 
pw  he  has  express  power  by  the  Act  to  discharge  the  debtor  from 
inapriBOQinent  in  a  civil  suit,  and  he  has  the  power  (while  we  have 
notj  of  ascertaing  whether  the  conduct  of  the  Insolvent  has  been 
audi  as  to  entitle  him  to  be  dischared. 


1874. 


IIegan 

v. 
Jones. 


.?  -B.&Ald  101. 

liif'  A  Or.  618. 
tf  Aunt.  649. 
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Jokes. 


The  145th  section  of  the  Act  declares  that  "  any  debtor  confine 
in  gaol  or  on  the  limits  in  any  civil  suit,  who  may  have  made  tl 
assignment  provided  for  iu  the  second  section  of  this  Act^  < 
against  whom  process  for  compulsory  liquidation  under  this  A 
may  have  been  issued,  may  at  any  time  after  the  meeting  • 
creditors  provided  for  in  the  third  section  of  this  Act,  or  tl 
appointment  of  an  assignee  iinder  this  Act,  make  application  to  tl 
Judge  of  the  County  or  District  in  which  his  domicile  may  be,  • 
in  which  the  gaol  ma}  be  in  which  he  is  confined,  for  his  dischar( 
from  imprisonment  or  confinment  in  such  suit ;  and  thereupon  sm 
Judge  may  grant  an  order  in  writing,  directing  the  Sheriff  < 
gaoler  to  bring  the  debtor  before  him  for  examination.*'  * 
*  In  pursuance  of  such  order,  the  said  debtor ;  and  any  witne 
subpoenaed  to  attend  and  give  evidence  at  such  examination,  nu 
be  examined  on  oath  at  the  time  and  place  specified  in  ouch  ord 
before  such  Judge  ;  and  if,  on  such  examination,  it  shall  appe 
to  the  satisfaction  of  the  Judge  that  the  said  debtor  has  bonaji 
made  an  assignment  as  required  by  the  tenth  section  of  this  Ai 
and  has  not  been  guilty  of  any  fraudulent  disposal,  concealmei 
or  retention  of  his  estate  or  any  part  thereof,  or  of  his  books  a] 
accounts  or  any  material  portion  thereof,  or  otherwise  in  any  w 
contravened  the  provisions  of  this  Act,  such  Judge  shall,  by  1 
order  in  writing,  discharge  the  debtor  from  confinement 
imprisonment,  and,  on  production  of  the  order  to  the  Sheriff 
gaoler,  the  debtor  shall  be  forthwith  discharged,  without  payme 
of  any  gaol  fees." 

There  is  nothing  in  the  Insolvent  Act  to  take  away  the  right 
a  creditor  to  sue  his  debtor,  who  may  have  made  an  assignment 
his  property  under  the  Act ;  and,  where  ample  provision  is  man 
for  the  protection  of  the  debtor's  person  from  imprisonment  whe 
he  has  acted  fairly,  and  conformed  to  the  provisions  of  the  A 
we  think  he  should  resort  to  the  remedy  provided  by  the  A< 
where  he  has  been  arrested  after  proceedings  taken  in  insolvenc 
and  that  this  Court  ought  not  to  interfere. 


Motion  refitmd. 
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iOTlRISOX  V.  Thi;  EUROPEAN  and  XORTH  AME RIC AX  RAILVr A Y         loU 
COMPANY  FOR  ExTExairy  from  St.  John  Westward. 


Ourriir — Damcitjf  for  breach  of  contract — Lo»s  of  hajiiaijc  •  Detention 

and  <'.r^>c'/i.sv. 

Hie  pULatiff,  t  dng  a  paneDger  od  the  defendants*  Railway  gave  his  baggage  in  charge 
of  their  serrauts.    The  baggage  having  been  lost,  the  plaintiff  s  .ed  for  the  value  of 
thff  artioles,  and  damage  sustained  in  consequence  of  such  loss,  both  in  experise  in 
curred  thereby  and  loss  of  time 

Held,  That  the  damage  must  ^«  confi'^ed  to  reasonable  expens  s  of  searching  for  the 
baggige,  such  as  tdegraphii'g,  cab  hire  in  going  to  the  defendants'  office,  etc. 


The  piaintiff  in  t!n»  case,  travelling  Irom  Piince  Edward  Island 
to  Montreal,  was  a  passenger  on  the  defendants'  Railway,  and  gave 
hiji  baggage  in  charge  of  the  defendants'  servants.  The  baggage,  in- 
cluding a  trunk  and  hat  box,  having  been  lost,  the  present  action 
^i^s    brought    to  recover    damnges    iheiefoi,   and  also     for    the 
detention  caus?d  the  plaintiff,  and  expenses  incurred  in  search- 
^^%  for  it,  as   well  as   loss  of  time   and    other    expenses.       The 
*'8bc  Was  tried  in  August,  1873,  at  St.  John,  before  Weldon,  J., 
^•^len  the  jury,  under  the  direction  of  the  learned  Judge,  found  for 
^iie  plaintiff,  with  damages  as  follows  : — Value  of  trunk  and  hat 
*Ha,  $92 ;  expense  of  telegraphing  and  searching  for  it,  $8  ;  loss 
^f  time  and  other  expenses,  $100.     The  latter  item  consisted  of 
*bc  expenses  of  the  journey  to  Montreal  and  return,  and  losa  ot 
^ine,  the  plaintiff  alleging  that  his  journey  was  rendered  abortive 
^O  consequence  of  the  loss  of  his  trunk,  which  contained  some  title 
deeds  necessary  to  enable  him  to  transact  his  business  at  Montreal. 
In  the  following  Michaelmas  Term,  C,  N,   Skinner,  Q.   C,  for 
^^e  defendants,  obtained  a  rule  7iisi  for  a  new  trial   on  the  ground 
of  excessive  damages,  claiming  that  the  defendants  were  only  liable 
ior  the  value  of  the  baggage 

Feb.  IS,  1874.  C.  W,  Weldon^  Q  C,  shewed  cause.  (Ritchie, 
C.  J.  How  can  you  get  over  the  objection  that  the  verdict  has 
pne  beyond  the  value  of  the  articles  ?  From  Hadleij  v»  Baxen- 
^i  the  cases  seem  one  way.)  I  confess  the  authorities  are  rather 
■gwwt  me,  but  fVoodger  v.  OrefU  ^Vesf^rn  Riilwiy  Company  •  shews 
that  reasonable  damages  for  expenses  incurred  can  be  recovered. 
In  that  case  Montague  mitu,  J.  says,  "  the  jury  might,  no  doubt, 
JOaude  cab-hire,  or  other  reasonable  expenses,  if  the  plaintiff  had 

'»K»di,841,  «  L.  R.  2  C.  P.  818 
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^^74.        to  call  several  times  at  the  Company's  office   in  endeavou 

Morrison      recover  the  goods."     See  British  Columbia  Saw  Mill  Co,  v.  Se\ 

''•  Corft/  V,  Thames  Iron  WorksJ^ 

ThkEubopkan 

AND  North         0.  X,  Slinner.  Q.  C,  began  to   support  the  rule,  but  was  i 

Ambrican  |jy  RiTt'iiiE,  C.  J.,  who  remarked  that  there  could  onlv  be 

Railway  Co.  •       •     .1  1111  ^ 

question  m  the  case,  viz.,  as  to  whether  the  charge  for  e; 

incurred  in  searching  for  the  baggage  should  be  allowed,  a 

the  Court  would  look  at  the  authorities  on  this  point.     The 

Chief  Justice  also  referred  to  Home  v.  M'ullaml  Railway  Co,* 

Cur,  Adv. 

The  judgment    of  the   Court  (Ritchie,  C.  J.   and   AIL 
Weldon,  J.  J.)  was  delivered  by 

Weld^n,  J.     The  only  question  in  this  case  is,  what  am 
damages  the  plaintiff  is  entitled  to  recover  for  the  loss  of  I 
gage.     The  jury  allowed  him  $92,  value  of  his  trunk  and  h 
expense  telegraphing   and  searching  for  it,  $8 ;  loss  of  ti! 
other  expense,  $100.     In  Woodger  v.  The  Great  Western  JRaUi 
where  a  commercial  traveller  delivered  a  parcel  of  sample 
carried  from  Oxford  to  Liverpool,  and,  by  the  negligence 
defendants,  the  parcel  was  delayed,  it  was  held  that  the  ] 
could  not  recover  his  hotel  expenses  at  Liverpool  while 
delayed  there  waiting  for  the  parcel.     The  jury  gave  the  [ 
a  verdict  for  nominal  damages,  and  found  the  reasonabh 
expense    waiting  for  it  was  £6 — ,  leave  being  given  to  i: 
the  damages  by  this  amount.     Montague   Smith,  J.,  in 
judgment,  says,  ''  The  claim  of  £5  was  put  forward  as  a 
claim  for  hotel  expenses,  and,  as  such,  is  not,  I  think,  reco^ 
The  parcel  was  simply  delivered  to  the  defendants  at  Oxfor 
carried  to  Liverpool,  without  any  notice  being  given  to  f 
the  character  of  its  contents.     Under  such  circumstances,  tl 
damages  that  would  be  recoverable  would  be  such  general  d 
as  a  jury  might  see  fit  to  give.     They  might,  no  doubt^  incli 
hire,  or  other  reasonable  expenses,  if  the  plaintiff  had 
several  times  at  the  Company's  office  in  endeavoring  to  reco 

>  L.  R.  8  C.  P.  499.  *  L  &  8  a  P.! 

>  L.  R.  8  a  B.  181,  «  L.  R.  2  0.  PJ 
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goods."     And  in  The  Great  WesUm  Railway  Co,  v.  Redmayne^y  it        1874. 
held  that  the  loss  of  profit  which  the  plaintiff  would  have     Morbibon 


derived  from  a  sale  of  goods^  was  not  recoverable  in  an  action  *'• 

against  a  carrier  for  negligence  in   delaying  the   delivery  of  the     ^^  North 
gfoods.  Amkbioait 

The  rule  in  Hadley  v,  DaxendcUf,^  which  is  the  leading  case,  and  ^^^^^Co- 
h&8  since  been  acted  upon,  is  that  the  damages  for  a  breach  of  a  con- 
tract should  be  such  as  may  be  iairly  and  reasonably  considered 
eitlier  as  arising  naturally  from  such  breach  of  contract,  or  such 
18  may  reasonably  be  supposed  to  have  been  in  contemplation  of 
itx^  parties  at  the  time  the  contract  was  entered  into,  as  the  probable 

lilt  of  the  breach  of  it. 

TThe  expense  at  the  hotel,  waiting  for  the  luggage  to  turn  up, 
expense  of  going  to  Montreal  and  returning  to  Saint  John, 
"did  hardly  come  within  that  rule.     The  reasonable  expense  of 
ching  for  the  luggage,  telegraphing  and  cab  hire  in  going  to 
from  the  Company's  oflSce.  which  the  jury  found,  might  come 
tlin  the  rule,  and  the  verdict  ought  to  be  reduced  to  the  value 
ol    tiie  luggage  and  those  expenses. 

The  verdict  will  therefore  be  reduced  to  $100,  and  the  rule  dis- 
ckiAxged. 

JiuJgment  accordingly. 


DEVEBER  t'.  PALMER.  1874. 


ftwiSi — Where  plaintiff  recovers  amount  within  the  jarisdiction  of  the 

County  Court— *A0  Vic,  c,  10  §  21. 


^pril  26. 


havi^t  in  an  action  on  the  oase  against  a  Sheriff  for  a  false  return, 
"oi^^gndaa  amount  under  8100,  the  Court  refused  to  allow  costs. 

■Oie  plaintiff,  in  an  action  against  the  Sheriff  of  Queen's  County 

'^  a  false  return  to  a  writ  oi fieri  faclots,  recovered  sixteen  dollars 

^^^''"^fir*^-     He  had  issued  execution  for  $173,  and  his  complaint 

^  that  the  debtor  had  property  which  the  defendant  had  not 

^ed  upon.     It  appeared  in  evidence  that  the  debtor  had  in  his 

^on  property  apparently  worth  over  $100,  though  no  clear 

'^  ^  1 C.  P.  829.  *  9  Exoh.  841. 
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1874.        evidence  of  its  value,  or  of  its  belonging  to  the  debtor  was  giv^< 
DbVkbkb      Application  was  made  to  Allen,  J.,  who  tried  the  case,  ior  a 
*'  tificate  for  costs  under  the  30  Vic.  c.  10  §  21,  and  the  matter 

by  him  referred  to  the  Court. 

Rains/ord,  for  the  plaintiff,  was  heard  in  support  of  the  motic 

C.  N.  Skinner y  Q,  C,  for  the  defendant,  was  not  called  on. 

Ritchie,  (•'.  J.  Nothing  has  been  shewn  to  take  this  case  ou- 
of  the  ordinary  nile.  We  must  let  it  stand  where  it  is,  and  no^ 
break  down  the  principle  of  the  cases,  and  so  encourage  parties  tC 
bring  all  sorts  of  actions  in  the  Supreme  Court. 

Allen,  J.  I  had  some  doubts  upon  the  point,  and  had  plaintiff 
given  clear  evidence  of  the  value  of  the  land  being  over  $100,  and 
that  the  debtor  owned  it,  I  should  have  been  inclined  to  give  the 
certificate. 

Per  Curium.  £?  ■       ,  \  Motion  refused. 


1874. 


Apnl  26. 


Doe  d.  SHERWOOD  v.  STACKHOUSE. 
Costs  of  the  duy —  WJiere  case  Jias  been  made  a  rematiet. 

Where  a  cause  was  seyeral  timeB  entered  on  the  docket  at  vm  yHus  and  made  ( 
remanet,  and  itgain  entered  for  trial  at  a  subsequent  circuit,  but  struck  off.  bj  reaaoi 
of  the  plfldntiff  not  moving  for  trial,  the  defendant,  on  application  for  costs  of  tiM 
day,  including  the  costs  of  the  previous  circuits,  was  only  allowed  the  costs  of  thi 
drouit  at  which  the  oause  was  struck  off. 

Issue  was  joined  in  this  case  in  Hilary  term,  1873,  and  notice 
of  trial  given  for  the  circuit  held  in  St.  John  in  the  following  May. 
The  cause,  not  being  reached,  was  made  a  remanet.  Several  sub- 
sequent notices  of  trial  were  given  and  the  case  was  entered  at  the 
dififerent  circuits,  and  made  a  remanet,  until  January,  18T4,  when 
it  was  reached,  but  struck  off  the  docket  by  the  presiding  Judge, 
by  reason  of  the  plaintiff  not  moving  for  trial. 

D.  S,  Kerry  Q.  C.  now  moved  for  the  costs  of  the  day,  whict 
he  claimed  should  include  the  costs  of  the  previous  circuits,  as,  i^ 
the  defendant  was  successful,  these  costs  would  not  be  costs  ic 
the  cause. 


Staokhousk. 
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Ritchie,  C.  J.  The  defendant  is  entitled  to  the  costs  of  the  i®"*** 
day.  Why  ?  Because  the  other  party  has  made  default,  in  not  Shbrwood 
going  to  trial  in  January.  He  is  therefore  entitled  to  the  costs  of 
that  circuit.  But  he  is  not  entitled  to  the  costs  of  the  previous 
circuits^  because  the  plaintiif  was  in  no  default.  1  have  always 
understood  the  practice  to  be,  that,  when  a  case  is  made  a  remanet, 
the  costs  become  costs  in  the  cause.  But,  if  that  is  not  so,  the 
defendant  has  simply  lost  his  costs,  neither  party  being  in  default, 

Allsh,  Weldon  and  Fisher,  J.  J.  concurred. 

Wbtmore,  J.  My  impression  is  that  the  defendant  should  get 
the  costs  of  the  previous  circuits.  The  plaintiff  has  continued  the 
case  firom  circuit  to  circuit,  and,  when  the  default  was  made,  I 
think  it  stopped  all  the  costs  of  the  previous  circuits,  so  that  they 
ceased  to  be  costs  in  the  cause. 

Rxdefor  costs  of  the  day  of  the  January  circuit. 


CASES  DETERMINED 

BT   THE 

SUPREME  COURT  OF  NEW  BRUNSWICK, 

IN 

TRIKITY  TEEM,  XXXVH  VICTORIA. 


^^^^-  tke  parte  NAPIER.  In  re  CASE. 

Jung  27 

Insolvent  Act  of  1869  —  Privileged  creditor — Arrears  of  wages — Daihf 

laborer —  Where  servant  lenves  employ  of  insolvent  before 

assujnnunt —  Waiver — Section  G7. 

C  aSfligDed  under  the  tnaolvent  Act  of  1869,  on  the  14th  Noyember,  1872,  being  in- 
debted at  the  time  to  N  in  the  som  of  ^946  ^  Part  of  this  mm  was  for  wages  due  the 
claimant  as  a  shipwright  in  the  employ  of  <^h^  Insolvent,  at  daily  wages.  The  wbo'e 
was  settled  with  the  Insolvent  on  the  28th  October,  1872,  the  claimant  taking  Ibiir 
notes  payable  in  1,  86,  and  9  months  respectively  The  last  work  done  bj  the 
claimant  was  on  the  8th  Angost.  1872,  after  which  time  he  continued  boarding  the 
Insolyenf  s  men  up  to  the  24th  October.  The  claimant  swore  that  the  sole  reason  be  « 
left  lus  employ  was  because  he  would  not  pay  him 

Held,  That,  in  the  portion  in  which  the  claimant  placed  himself,  he  could  not  be  coo 
ndered  in  the  employ  of  the  Insolvent,  and  was  not  entitled  to  be  preferred  as  a.^ 
priyil^ged  creditor  under  the  67th  Section  of  t^  Act. 

Appeal  from  the  judgmeut  of  the  Judge  of  the  Queen's  County^^ 
Courty  reversing  an  award  made  by  the  assignee  in  this  matter-^ 
Mayes  Case  assigned  under  the  Insolvent  Act  of  1869,  on  the  14th^ 
November,  187S.  Robert  Napier  proved  and  filed  a  claim  against^ 
the  estate  in  which  he  claimed  to  be  ''  collocated  in  the  dividend^ 


N  A  PI  ■  B 

In  re 
Cask. 
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t  by  special  privilege  for  two  hundred  and  sixty-five  dollars,  1^74. 
xg  arrears  of  wages  due  (me),  for  the  period  of  four  months  tx  pa  te 
ceding  the  execution  of  tbe  deed  of  assignment  in  this  matter, 
■suant  to  section  67  of  the  Insolvent  Act  of  1869."  The  In- 
ctors  filed  an  objection  to  the  claim,  on  the  ground  that  the 
mant  was  not  entitled  to  be  collocated  as  a  privileged  creditor, 
the  following  reasons  :  1st.  Because  he  was  only  hired  by  the 
^r.  2nd.  Because  he  was  not  in  the  employ  of  the  Insolvent  at 
date  of  the  deed  of  assignment.  3rd.  Because  he  had  volun- 
lefl  the  employ  of  the  Insolvent  sometime  before.  4th.  That 
y  a  portion  of  the  labor  for  which  the  claim  was  filed,  was  per- 
med within  four  months  next  proceeding  the  date  of  assign- 
nt,  and  the  claimant  was,  at  all  events,  only  entitled  to  be  pre- 
ed  for  such  labor  as  was  performed  within  such  time  of  four 
nths.  On  the  hearing  before  the  assignee,  the  claimant's 
dence  was  as  follows  :  ''  Case's  business  was  building  vessels 
running  a  mill.  I  was  in  his  employ  before  he  assigned.  Was 
lis  employ  about  three  years.  Was  working  at  vessels.  Built 
^■^^  mill  for  him.  Was  sometimes  in  the  woods.  Was  head  man 
*^^^  had  charge  of  the  men.  I  hired  with  him  for  two  dollars  a 
"-^jr  and  found;  when  I  boarded  myself  it  was  two  dollars  and  a 
"-^It  I  have  notes  for  the  whole  amount  du^  on  the  claim,  settled 
■-  Xew  days  before  Case  failed.  The  last  day  I  worked  was  the  8th 
^Vigust,  1872.  That  is  the  last  day  I  worked  in  the  mill.  I 
^nted  Case  to  let  me  go  away,  and  he  wouldn't.  After  that  time 
l^oarded  his  men  up  to  24th  October,  1872.  Boarding  the  men 
all  pnt  in  and  settled  in  these  notes.  I  can't  tell  the  amount 
me  for  work  and  labor.  Worked  steadily  for  Case  up  to  8th 
tagosty  for  nearly  three  years  back.  From  April  8th,  1872  to 
^gust  8th,  1872,  1  worked  105  days.  During  that  time  I 
^Oarded  myself  and  was  getting  two  dollars  and  a  half  per  day.  In 
dition  to  that  he  owed  me  for  boarding  the  men.  Wages  would 
t262,50.  This  added  with  back  wages  and  board  were  included 
^^^  the  notes.  Between  8th  April  and  8th  August,  I  was  receiving 
from  Case  money  for  boarding  men.  I  could  not  get  money 
enough  to  feed  his  men.  The  whole  of  the  wages  from  the  8th  of 
April  1872,  to  8th  August,  1872,  is  still  due  and  owing  me.  I 
*®«  Case  because  he  wouldn't  pay  me.     1  couldn't  get  any  money 
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^''^'^^-        from  him.     I  was  foreman  of  the  men.     The  men  there  he  h: 

tx  jnirtt      up  from  St.  John  were  paid,  I  think,  but  I   think  the  others  g 

N  A  p  I  E  B .   ggj.ye(j  i\^Q  sj^me  as  I  did.     The  sole  reason  I  left  Case's  empl 

<"  A8  E  .      ^^^  because  he  wouldn't  pay  me.     1  took  the  notes  as  pavment 

my  debt.     I  took  them  to  have  something  te  fihow  that  he  ow 

me  that  much  money.     From  April  8th  to  August  8th,  Case  pa 

me  a  little  for  boarding  the  men.     It  was  so  understood.     I  ^ 

working  for  him  by  the  day.     The  settlement  on  the  8th  Octob 

included  everything.     I  took  the  notes  in  settlement.    I  gave  h 

his  own  time.     I  wanted  them  sooner.     He  said  he  could  mi 

them  when  they  came  due.     The   work  was  done  on  the  vesi 

'  "  G.  F.  Baird!"  ' 

The  assignee  decided  against  the  claimant,  who  thereupon  a 
pealed  to  the  JuJge  of  the  Queen's  County  Court,  who  revers 
the  award  of  the  assignee. 

Feb.  19th,  1874.  McLeod,  for  the  appellants.  To  entitle 
person  to  be  preferred  under  the  67th  section,  he  must  be  mo 
than  a  daily  laborer.  The  English  authorities  are  quite  unifoi 
upon  this  point.  See  FUh,  Dig.  792,  and  the  cases  there  collectc 
It  is  true  the  English  Act  is  di£Fereat  from  ours  in  having  t 
words  "  Servant  or  Clerk,*'  but  those  words  are  just  as  comp] 
hensive  as  the  phrase  '*  Clerks  and  other  persons  "  in  the  Insolve 
Act  of  1869.  But  the  main  objection,  and  one  which  must  pro 
fatal  to  the  claimant's  contention,  is  that  he  was  not  actually 
the  employ  of  the  Insolvent  at  the  time  of  the  assignment.  T 
woids  of  the  section  are  *■  Clerks  and  other  persons  in  the  empi 
of  the  Insolvent."  This  means  in  his  actual  employ  at  the  tix 
of  assignment,  though  I  do  not  deny  that,  if  the  Insolvent  had  di 
charged  the  claimant  a  short  time  before  assignment,  it  might  n 
be  different.  But  where  the  claimant  leaves  voluntarily,  as  in  tt 
case,  he  doesn't  come  within  the  section.  It  is  true  he  swears  1 
lefb  because  he  could  not  get  his  pay,  but  then  he  continued  • 
after  that,  boarding  the  Insolvent's  men,  and  increasing  the  liaUIii 
Having  taken  notes  and  given  time  to  the  Insolvent  after  leavin 
he  waived  his  privilege.  The  notes  being  still  running  at  the  de 
of  the  assignment,  he  cannot  prove  for  work  and  labor^  but  mt 
claim  on  the  notes.  (Wetmore,  J.  If  he  had  wanted  to  sue  t 
Insolvent  on  the  14th  November^  he  could  not  have  done  i 


Case. 
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havinc^  taken  the  notes.)     The  claimant  having  worked  solely  on  «374 

the  vessel  **G.  F.  Baird,"  his  privilege  is  not  a  general  one  on  the  /•>  i^i-t 

whole  estate,  hut  only  on  the  proceeds  of  the  vessel   itself.     See  P^I'Mbr. 
t^ophnnCs  Insolvent  Acfy  p.  94. 

W\  Pugsley  for  the  respondent.     There  is  nothing  in  the  first 
objecnon,  as,  to  give  the  Act  such  a  construction,  would  not  only 
be  contrary  to  it?  plain  meaning,  but  would  exclude  the    great 
majority  of  those  it  is  intended  to  benefit.     The  English  decisions 
^'^    this  point  have  no  application,  because    the  English    Act   is 
^^tterent.       It   allows    a   privilege  in   the    case  of  "  clerks    and 
^^i^ants,"  while  provision   is  also,  though  to  a  smaller  amount, 
°^^cle  for  "  laborers,"  thus  clearly  shewing  that  clerks  and  servants 
*^  in  England  understood  to  be  persons  engaged  for  permanent 
Periods.     Our  Act  was  intended  to  be  broader  in  its  application* 
*^tl  to  embrace  all  persons  in  the  employ  of  the  insolvent.     The 
reason  is  obvious,  because,  while  in  England  hiring  is  usually  by 
^be  month  or  the  year,  in  this  country  the  rule  is  the  reverse,  and 
tnea  in  the  various  trades  continue  working  for  months  and  even 
years^  as  was  the  claimant's  case,  on  daily  wages.     The  2nd,  3rd 
ind  4th  objections,  which  may  be  considered  together,  are  equally 
fetile.     It  would  defeat  the  very  object  of  the  section,  if  the  ser- 
▼ant  must  be  actually  in  the   insolvent's  employ  at  the  time  of 
bankruptcy 9  because,  in  the  majority  of  cases,  the  assignment   is 
not  niiide  as  soon  as  the  inability  to  pay  arises,  and  it  would  be  a 
great  hardship   to  compel  i  he  employee  to  continue  giving  his  time 
and  labor  to  the  insovent,  and  increasing    the    liability.      The 
privilege  can  only  be  lost  by  waiver,  as  by  voluntarily   leaving 
without  good  cause.     The  claimant  swore  it  was  "  solely  because 
be  couldn't  get  hii  pay,"  and  this  is  not  a  voluntary  leaving  :  Ex 
porte  Sanders,^  cited  in  Edgars  Insolvent   Act,  p.  90.     Taking  the 
notes  was  no  wavier  of  the  privilege.     There  could  be   no  waiver 
before  the  privilege  accrued,  which  was  not  until  the  bankruptcy, 
flien  the  claimant's  debt,  which  was  due  before,  though  not  actually 
payable,  had  the  right  to  rank  against  the  estate  under  section  56 

^d  the  claimant  was  in  a  position  to  prove  for  his  laboi.     There 

* 

^  nothing  in  the  last  objection,  the  note  in  Fop/iam^  which  is  the 

>2Moii.&A.6d4. 
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^Q74.        only   authority    for    such   a   position,  itself   expressing   a    doubt 
Ex  parte      whether   the  rule,  which  it  is  stated  has  been  adopted  in  Quebec, 
would  hold  in  the  other  provinces. 

In  re 

C  A  8  E .  Cur.  Adv.  Vult. 

The  judgment  of  the  Court  (Ritchie,  C.  J.  and  Allen,  Weldon 
and  Wetmore,  J.  J.)  was  delivered  by 

Ritchie,   C.   J.     We    think   the  judgment   of   the    assignee 
was   right.      Had  the  claimant    desired  to    retain    and   enforce 
his    privileged    lien,   he    should    have   taken   steps  to    put    his 
debtor   into   compulsory  Insolvency ;    or,  at  any  rate,  he  should 
not    have  gone  on  increasing  his  indebtedness  and  dealing  with 
him  in   another  capacity,  as  solvent,  and   afterwards  settled  the 
whole  claim^  including   what  was  due  him   for  wages,  and  taken 
the   debtor's  notes  for  the  whole    amount,  payable    at   a   future 
period  —  proceedings    wholly   inconsistent  with  the  retention   of 
such  a  lien  as  that   contemplated  by  the  Act.     In  the  position 
in  which  the  claimant  placed  himself,  with  respect  to  his  debtor,   . 
and  the  indebtedness,  we  think  he  can  in  no  sense  be  considered  j 
as  in  the  employ  of  the  Insolvent,  either  within  the  words  or  thes 
spirit  of  the  67th  section  of  the  Act.     Whether,  in  all  cases,  it  may^ 
be  absolutely  necessary  that  the  claimant  should  be  in  the  actuaK" 
employ  of  the  Insolvent  up  to  the  very  day  of  his  Insolvency,  it  i 
not  necessary  to  determine  ;  nor  is  it  necessary  to  suggest  possibl 
exceptional  cases.     It  is  sufficient  that  we  think  this,  at  all  events^  4 
is  not  such  a  case. 

The  appeal  must  be  allowed. 


1874  ESTABROOKS  v.  BREAU  et  al. 


June  21.       ^^^  ly^fii — Wilderness  land — Prior  possession — Title  by — Humphreys 

Helms  (8tev,  Dig.  385.)  referred  to. 


Ab  between  parties  withoat  title,  each  seekiiig  to  make  a  title  ftr  lumsalf,  the 
will  not  interfere  with  the  fin(Ung  of  a  jury  nnleas  dearly  and  nnqidvooaUy  wrong. 

Bepleyin  to  recover  a  quantity  of  logs  alleged  to  hare  been  cut  oi 
a  certain  tract  of  land  in  Westmorland  County^  forming  portio! 


TRLXITY  TEIDI,  XXXVTI  VICT.  305 

of   the  wilderness  lots,  which,  it  was  thought  should  have  been        ^874. 
granted  in  the  old  grant  of  Sackville.     The  lots,  if  contemplated    Estabbooks 
in  the  grant,  could  not  be  located  without  the  plan,  and  it  did  not  '• 

appear  there  ever  had  beeu  one.     The  learned  Chief  Justice,  who 
tried,  the  cause,  put  it  to  the  jury  simply  as  a  case  of  possession 
bet^ween  the  parties.     He  directed  them  in  the  first  place  that  no 
one  had  a  documentary  title,  as  the  grant  did  not  locate  the  lot. 
There  were  different  descriptions  of  possession.     There  might  be 
actual  possession — ^ssesio  pedis.      Constructive    possession    was 
where  a  party  had  a  clear  title.     In  such  case  his  possession  was 
^^onstmed   to  go  over  all  the   land   embraced  by  his  title.     As 
*8^in8t  tliat,  possemo  pedis  was  necessary.    The  ^ame  description  of 
P^atesaion  was  not  always  required, — it  must  depend  on  the  nature 
^d  position  of  the  property.     There  might  be  possession  by  keep- 
'^up  fences,  by  receipt  of  rents  or  by  cropping.     But,  with  wilder- 
|^e«8  land,  it  was  necessarily  different.     There  could  be  no  crop- 
**^g,  no  rent,  and,  ordinarily,  no  fencing.    In  the  case  ol  Humphreys 
^*  Belmif^  it  was  decided — though  not  so  broadly  as  there  stated — 
^<Ut,  if  a  party  went  into  possession  claiming   under  a  deed,  acts 
^hich,  without  any  title,  would  be  mere  isolated  acts  of  trespass, 
^^old,  in  the  case  of  a  deed,  be  continuous  acts  of  possession.    It 
Was  proved  in  this  case  that  a  road  had  been  made  as  a  boundary, 
and  the  Chief  Justice  told  the  jury  that,  though  a  road  was  an 
annsaal  boundary  in  the  case  of  wilderness  land,  yet  he  could  not 
say  it  was  not  a  more  open,  direct  occupation  of  the  land  than 
merely  making  a  blaze  here  and  there,  for  that  was,  as  stated  in 
some  of  the  American  cases,  '*  keeping  his  flag  flying."     After 
reviewing  the  evidence,  and  so  stating  the  law,  he  left  the  whole 
question  as  one  of  prior  possession.      The  jury  found  for  the 
defendants,  and,  in  Hilary  term  1874,  D,  L  Hanington  obtained 
a  ^e  nisi  for  a  new  trial  on  the  ground  of  the  verdict  being 
against  evidence. 


ril  15,  1874.     Hickman  and  Landry  shewed  cause. 
L.  Hanington  was  heard  in  support  of  the  rule. 

Cur,  Adv.  Vult, 
J^i>  e  judgement  of  the  Court  was  delivered  by 


>  Stey  Dig.  885. 

10 


r. 
Bbsau. 
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*^74.  Ritchie,  C.  J.     It  being  clear  that  neither  the  plaintiff  nor  ^ 

EsTABRooKB  defendants  had  any  documentary  or  other  title  to  the  land  in  qu  -^ 
tion,  except  what  they  may  havi»  respe(jtively  gained  by  acs 
possession,  and  the  juiy  havin^^  been  correctly  directed  as  to  t~  ] 
law  bearing  on  the  case,  and  having  been  very  minutely  instruct!  < 
as  to  the  question  of  possession  in  reference  to  the  nature  a  x 
position  of  the  property,  and  the  acts  alleged  on  both  sides  in  su/ 
port  of  the  possessory  title  claimed  by  each,  and  as  to  the  effect  a 
prior  possession  or  of  twenty  years*  continuous  possession  in  eitbeJ 
the  one  or  the  other ;  and  it  being  a  case  which,  in  our  opinion, 
could  not  have  been  withdrawn  from  the  consideration  of  the  jury, 
but  was  rightly  left  to  them  ;  we  think,  in  view  of  the  conflict  of 
testimony  both  as  to  the  prior  possession,  and  as  to  a  continuous 
twenty  years'  possession,  we  should  not  assumo  the  functions  of  the 
jury,  and  interpose  our  opinion  as  superior  to  that  of  the  jury  or 
a  pure  question  of  fact. 

If  we  were  not  entirely  satisfied  that  the  evidence  was  as  cleai 
as  we  should  wish  to  have  had  it,  to  enable  us  to  arrive  at  a  con 
elusion  entirely  satisfactory  to  our  own  minds,  had  either  part] 
shewn  a  title,  then,  as  against  a  clear  legal  title,  we  might  hav< 
thought  it  desirable  that  a  possessory  title  should  have  been  mad< 
out  with  greater  certainty  and  clearness.  But  as  between  parties 
without  title,  each  seeking  to  make  a  title  for  himself,  we  thiol 
the  finding  oi  the  jury  should  not  be  interfered  with,  unless  clearh 
and  unequivocally  wrong — ,which  we  cannot  say  it  was  in  thi 
case. 

Rule  discharged. 


1874 


^  ParU  INGRAHAM. 


June  27.  City  Court  of  St.  John — Jurisdiction —  Wiere  cause  of  action  arises 

outside  the  City — Debts  under  £5, 

The  City  Court  of  St  John  has  jurisdiction  in  Boits  for  the  reoorery  ot  mum  under  £ 
though  the  defendant  may  not  reside  in  the  City,  but  has  b«en  aerred  wiUi  pcooc 
there. 

This  case  came  before  the  Court  on  an  application  for  acertiora: 
to  remove  a  judgment  obtained  in  the  City  Court  of  St.  John, 
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which  Ingraham  was  defendant,  on  the  ground  of  a  wani  of  juris-        ^^"^^ 
diotion.     Both  the  plaintiff  and  defendant  lived  outside  the  ('ity,      /-•'  y>'  ' 

t.  Martins  in  the  County  of  St.  John,  where  the  cause  of  action  I »  «  *  ^  h  a  m 
se.     The  amount  sought  to  be  recovered  was  under  £5.     A 
nisi  was  obtained  in  Hilary  term  last,  by  Morrison ,  who  cited 
*€M.Tiqye  de   Credit  Commercial  v    De  Gas,'  and  Cooke  v.  Gillj^  and 
rlicd  on  Mayor  of  London  i\  Cox? 

.April   14,  1874.     C   N.   Skinner^  Q.   C,  shewed   cause.     The 
of  the  Mayor  of  London  v.  Cox  is  a  leading  case  on  jurisdiction. 
sre  the  Mayor   sought   to  exercise   jurisdiction  over  a    party 
residing  within  the  city,  and  the  question  was,  whether  a  pro- 
l^ibition  should  issue.      The  Mayor's  Court  liad  repeatedly  exer- 
such  jurisdiction,  and  what  was  there  decided  was  that,  where 
inferior  Court  had  no  jurisdiction  outside  its  territory,  it  couldn't 
iiire  such  jurisdiction  by  usage.     That  case  will  not  help  the 
^^fendant,  because  the  City  Court  had  juiisdiction  over  this  case, 
^^t:,  by  positive  enactment ;  2nd,  by  positive  legislative  recognition  ; 
^^d,  the  cause  of  action  having  arisen  in  the  County  of  St.  John, 
^t:    ^as  not  extra  territorial.     The  City  Charter  gave  the  Court 
Jurisdiction  over  non-inhabitants  as  well  as  inhabitants.     The  50 
reo.  3,  c.  17  gave  jurisdiction  both  over  residents  and  persons 
found  within  the  city."     Then  the  4    Wm.   4,  c.  45,  §7  was 
Passed,  which  gave  to  the  City  Court  all  the  jurisdiction  possessed 
^y  Justices  of  the  Peace.     But  the  latter   have  always  had  juris- 
diction either  when  the  parties  lived,  or  the  course  of  action  arose 
*xi   the  County.     The  Act  23  Vic,  c.  57,  §4  is  a  recognition  of  a 
J^^xisdiction  up  to  £5.     See  also  13  Vic.  c.  8,  and   I  Kev.  Stat  p. 
^73,  §5S.     In  order  to  break  down  the  jurisdiction  claimed   here, 
^*Xe    Court  must  also  break  down  the  jurisdiction  of  Justices.     A 
-^a^strate  in  Lancaster  or  Portland  would  have  jurisdiction  over 
^     Clause  of  action  arising  in  St.  Martin's,  or  if  the   parties  livevi 
^^x-e;  ex  necessitate  would  the  City  Court  also. 

-^orrisony  in  support  of  the  rule.     Nothing  is  intended  to   be 
^^^Xiin  the  jurisdiction  of  inferior,  local  Courts  ;  and  their  juiisdic 
^^^^^ion  can  only  be  given  by  express  words.     The  City  Court  is 
^^^^qdtated  somewhat  on  the  model  of  the  Court  of  Ueque^its  n 

^I..R.6C.P.142.  »  L.  R.  2  H.  L.  260. 

•L.B.8C.P-  107. 


«« 
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IVOBAHAM. 


^^^^  England.  In  the  case  of  this.,  and  the  other  local  Courts 
Ex  parte  England,  it  has  always  been  held  they  had  no  extra  territoi 
jurisdiction,  (See  6  Bac.  Abr.  588,  Prohibition)  ;  and,  in  Afaj 
of  Ijondx)n  r.  Cox  a  distinction  was  sought  to  be  drawn  betwt 
the  Lord  Mayor's  Court  and  local  Courts.  All  the  Acts  of  t 
legislature  must  be  construed  with  reference  to  the  principle 
law  that  the  Court  should  have  no  extra  territorial  jurisdictii 
The  charter  shews  it  was  never  intended  its  jurisdiction  should 
extra  territorial.  The  "  non-residents  "  referred  to,  are  thi 
who,  living  outside,  come  in  and  contract  debts  within  the  ci 
The  Act  enlarging  the  amount  of  the  jurisdiction  had  no  effect 
cases  under  £5,  which  remained  the  same  as  before.  The  C 
Court  is  a  very  useful  Court ;  but  it  would  work  great  hards] 
if  persons  from  other  places  could  be  arrested,  through  its  proce 
for  debts  arising  outside  the  city. 

(Ritchie,  C.  J.  referred  to  Whinne  r.  Smith.y 

Cur.  Adv.  YulM 

The  judgment  of  the  Court  was  now  delivered  by 

Ritchie,  C.  J.  The  question  in  this  case  is,  whether  the  C 
Court  of  St.  John  has  jurisdiction  in  a  suit  for  the  recovery  (^ 
debt  under  £5  where  the  defendant  does  not  reside  in  .the  C? 
but  has  been  served  with  process  there. 

By  the  Charter  of  St.  John  (3  Local  Stat.  1007.)  establish 
the  City  Court,  and  giving  jurisdiction  where  the  sum  in  denka 
did  not  exceed  Forty  wShillings,  it  is  clear  the  jurisdiction  was 
limited  to  cases  where  the   defendant  was  an  inhabitant  of 
City,  because  it  provides  that  the  first  process  shall  be  an  attfii 
ment,  where  the  defendant  is  not  an  inhabitant  of  the  City.     ^ 
x\ct  50  Geo.  3,  c.  17,  providing  for  the  recovery  of  debts  not 
ceeding  £5,  before  Justices  of  the  Peace,  extends  the  jurisdict 
of  the  City  Court,  by  section  16,  to  debts  not  exceeding  £5,  * 
case   the   debtor   resides,  or   may  be  found  in   the   City  of 
John."      The  Act  4  William  iv,  c.   45,  §7,  also  recognixet 
same  jurisdiction   in   the   City   Court,   together   with  the    tl 
existing    practice,   process     and    mode    of    preceding.      T 

nTvL.'sc,  p.  118. 
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ma  again  recognised  and  adopted  by  the  Act  13  Vic,  c.  8,  §24,        ^^^"^ 
ttd  by  1  Bev.  Stat.,  c  187,  §58.      The  Act  23  Vict.  c.  57,  §4^      Exparu- 
declares  that  the  jurisdiction  of  the  City  Court  of  St.  John  «inI»o»'^«AM 
tetioQs  wherein  the  sum  demanded  shall  exceed  £5,  shall  be  con- 
fined to  cases  arising  within  the  City  or  County  of  St.  John,  or 
wlierethe  defendant  resides  within  the  City  or   County  of  St. 
JohiL^    This  Act  does  not  affect  the  present   case,  as   the  debt 
•OQght  to  be  recovered   here  was  under  £5 — the  case  therefore 
stands  just  as  it  would  have  stood  under  th  e  City  Charter,  and 
Ae  extended  jurisdiction  given  by  the  Act  50  Geo.  3,  c.  17,  which 
dearly  was  not  confined  to  cases  where  the   defendant  resided 
^Miin  the  City. 

^e  think,  therefore,  that  the  City  Court  had  jurisdiction  in  this 
^  aad,  consequently,  that  the  rule  for  a  certiorari  must  be  dis- 

RuU  discharged. 


1874. 
KNAPP  et  al  v.  KOG.  •^•'''*  -^ 

'^ft  -  CoMtrtietion  of — Life  estate — Power — Covenant — Estoppel — 

EMenee — Joinder. 

2^^^^  M  IblloirB :  '*  I  ^76  to  my  dear  wife  M.  the  poaBearion,  use  and  oooapation  of 
"_5»da(y  of  Uie  house  in  which  I  now  rende,  and  also  my  moiety  of  the  upland 
r|2^  •  •  •  and  also  all  the  plate,  linen,  soods  chattels  and  eflfects,  to- 
?*■■•*  wifli  all  the  household  flimitiire  of  which  I  wall  be  poMeaaed  at  the  time  of 
y^<l»iaaaae  ;  aa  alao  the  lenta  and  proflta  of  all  my  other  peraonal  and  real  estate 
TJ*tia«efoi,*.wbether  oonaisting  of  land,  tenements,  goods,  chattels,  debts,  moneys. 


H^  that  if  the  rents  and  profits  of  my  real  and  personal  esta  e  be  not  sufficient  for 
^^  vtUunenanoe  and  sapper'  nt  my  said  wife  tnd  younger  children,  she  may  from 
^?^  to  rime  employ  such  of  the  principal  as  may  be  necessary  for  that  purpose 
^*^  «]ao  my  will,  and  I  hereby  direct  thar.  whaterer  of  my  real  or  personal  estate 
^y^  remain  after  the  death  of  my  said  wife,  and  which  has  net  been  preyiously 
^Tr^Cwise  disposed  of  in    his  will,  shall  be  e4ual]y  divided,  share  and  snare  alike, 

H^^^^en  my  children. 
?^  *  lie  testator's  death,  IC.  leased  a  portion  of  the  property  to  the  defendant,-  un- 
^^  ^  demise  containing  yarious  coTenante,  for  a  term  which  extended  beyond  M's. 
M^     M.  haying  died,  the  defendant  refused  to  perfo'rm  his  oorenants,  alleging 
^l^-ha  leaae  was  determined  by  her  death.    In  an  action  brought  by  the  children 

II?  ^,  the  remaindermen  named  in  the  will,  it  was  held : 


i^j^T  ^^'^^  ^  ^7  ^^^  <^  ^^^®  esate  under  the  wilL 
^?^  That  abe  had  a  pot 
M  in  this,  also  the 

open  to  the  defendant  to  ahew  that  IC.  had  only  a  life 


That  abe  had  a  power  of  sale  both  of  the  real  and  personal  estate,  and,  as 

AoBse. 


^^^^ndsd  in  this,  also  the  power  to 
^^*^  Iliar.  idiile  it  was  open  to 
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1874.  eata  e,  by  accepting  the  lease  from  her  and,  en  ering  under  i*^,  and  con'inuingin  pa 

•eesion  of  the  property,  he  was  es  opped  from  disputing  that  she  had  title  to  Inai 

Knapp  either  boca  tte     be  will    id  not  au  horize  u  lease  under  any  o  rcumstancd*,  or  b 

.i,  cause  the  powor  was  only  to  be  exercized  in  case  the  r^n^s    nd  profit  s  of  the  pr 

Kino.  perly  were  insufficient  for  the  mam  enance  of  the  family. 

Four  b.  That  in  an  action  for  rent  which  accrued  due,  or  for  any  cause  of  action  wbic 
arose  af  er  on-i  of   he  remaindermen  conveyed  away  his  interest,  he  should  not  I 
a  par  y. 
Evidence  of  Commissioners  of  Sewers  appointed  under  Act  of  Assembly,  ac'ing  i 
that  capcujity  is  prima  facie  siifficimt. 

This  was  an  action  of  covenant,  brought  by  the  plaintiffs  daim 
ing  to  be  assignees  of  the  reversion  under  a  lease  granted  fc 
Margaret  Knapp  to  the  defendant. 

Wm.  Oickson   Knapp  died  in   March,  1872,  leaving  a  will,  fc 
which  he  devised  as  follows  :    *'  I  give  to  my  dear  wife  Margas 
the  possession,  use  and  occupation  of  my  moiety  of  the  house 
which  I  now  reside,  and  also  my  moiety  of  the  upland  and  mar 
connected  with  the  homestead  farm,  and  also  all  the  plate,  lin^ 
goods,  chattels  and  effects,  together  with  all  the  household  fi 
ture  of  which  I  shall  be  possessed  at  the  time   of  my  decease ; 
also  the  rents  and  profits  of  all  my  other  personal  and  real 
whatsoever  whether  consisting  of  land,  tenements,  goods,  chatty 
debts,  moneys,  or  choses  in  action,  including  all  that  I  may  owib. 
the  world  at  the  time  of  my  death,  for  the  support  and  maint^ 
ance  of  herself  and  such  of  my  younger  children  as  shall  be  livi-^ 
with   her  and  still    unmarried."      He  then  appointed  his 
executrix  and  trustee,  and  directed  her  as  soon  as  convenient 
his  decease,  to  call  in  all  debts  owing  to  him,  and  not  secured 
mortgage  or  other  safe  security,  as  well  as  all  moneys  belong^ 
to  his  estate  not  immediately  required  for  the  maintenance  of   1 
wife  and  his  aforesaid  younger  children,  and  invest  the  samtt 
Bank  stock,  or  mortgages,  or  other  undoubted  security,  accordx 
to  the  best  of  her  judgment,  for  the  benefit  of  herself  and  his 
younger  children.  The  will  then  proceeded: — "It  is  further  my 
that  if  the  rents  and  profits  of  my  real  and  personal  estate  be  not  •■ 
ficient  for  the  maintenance  and  support  of  my  said  wite  and  joud^ 
children,  she  may  from  time  to  time  employ  such  of  the  principal 
may  be  necessary  for  that  purpose.  It  is  also  my  will,  and  I  her€i^ 
direct  that  whatever  of  my  real  or  personal  estate  may  reoB^ 
after  the  death  of  my  said  wife,  and  what  has  not  been  previoo^' 
otherwise  disposed  of  in  this  will,  shall  be  equally  diyided^  ib^ 
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M^saara  alike,  between  my  childrea,  Margaret  Emeline,  Char-        ^^^-^- 
lot»e,  August  I  Aaa,  Williain  Dickson,  and   Mary  Elizabeth — the        Knapp 
•lareofaay  one  or  more  of  thjLn  dying  before  the  death  of  my 
^i  wife,  to   be  divided  among  the  survivors  equally,  as  often  as 
tie  same  shall  happen." 

In  April,  1869,  Mrs.  Knapp,  the  widow  of  William  D.  Knapp, 

oade  a  lease  under  seal  to  the  defendatit,  for  a  term  of  five  years, 

of  40  acres  of  the  marsh  I  ind  devised  by  the  will  of  her  husband, 

tt  the  yearly  rent  ot  §84,  free  from  all  deductions  on  account  oi 

Httes,  taxes  or  assessments,  or  any  other  expenses  to  which  the 

property  might  be  subjected ;  and  the  defendant  covenanted,  that 

during  the   term  he  would  pay  and  discharge  all  rates,  taxes  and 

^nessments  whatsoever  imposed  upon  the  property  ;    and   would 

keep  oi,en  the  drains  and  ditches ;    and  keep  in  repair  all  the 

^kes,  aboideaux  and  fences  upon,  or  belonging  to  the  property. 

Mrs.  Knapp  died  on  the  10th  November,  1869.  It  »vas  stated  by 
^Mieof  the  plaintiffs  that  there  was  an  inventory  of  the  estate  left  by 
William  D.  Knapp ;  but  it  was  not  in  evidence.  The  witness  stated 
f^sabject  to  objection)  that  at  the  time  the  lease  was  given,  the^e 
^rig  no  property  belonging  to  her  father's  estate  left  undisposed  of, 
^loept  the  land  leased  to  defendant,  and  2^  acres  of  land  where 
tile  hoose  stood,  and  that  the  2^  acres  of  land  were  insufficient  to 
^i^port  the  widow  and  the  children  That  there  was  no  money 
lawested,  and  no  personal  property.  William  Dickson  Knapp,  ont^ 
of  the  devi£»ee8  under  the  will,  conveyed  all  his  interest  in  the 
pn^rty^  to  the  plainti&,  by  deed  dated  7  th  May,  1870. 

The  plaintiffB  claimed  that  they  were  the  owners  of  the  reversion 
U  the  property  leased,  and  entitled  to  the  rents  accruing  after  the 
deith  cd  their  mother. 

Ibe  case  was  tried  at  the  Westmorland  Circuit  in  January,  1874, 

oebre  Allbn,  J.,  when  a  verdict  was  found  for  the  plaintiffs.      In 

^  feUowing  Hilary  term  S.  R.  Thomson^  Q.  C.  obtained  a  rule 

*^  to  enter  a  nonsuit,  pursuant  to  leave  reserved,  or  for  a  new 

w.    The  rule  went  on  the  following  grounds  :  1 .  The  improper 

^™nbn  of  eyidence  of  the  assessments  made  by  the  Commis- 

■*tt8  of  Sewers  on  the  property.     2.  The  improper  admission 

ttefidenoe  of  a  certified  copy  from  the  T  rebates  of  the  will  of 
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G. 

Kino. 


^^74.  William  D.  Knapp.  3.  No  proot  of  insufficiency  of  the  pen 
Ks.pp  estate  to  justify  a  sale  or  lease  by  the  widow  of  the  real  € 
under  the  will.  4.  Under  the  will  there  was  only  a  life  cstai 
Mr.  Knapp's  widow,  and  when  she  died,  the  lease  ceased. 
When  the  widow  died  her  right  of  action  (if  any)  rested  i 
her  heirs  jointly,  and  William  D.  Knapp,  being  one,  shoold ! 
been  joined.  Other  points  were  taken,  but,  as  they  are  not  refc 
to  in  the  judgment  of  the  Court,  it  is  unnecessary  to  state  t 
here. 

April  15.  Mormon  shewed  cause.  The  heirs  never  inted 
with  this  lease  or  questioned  its  validily.  (Ritchie,  C.  J.  refc 
to  Oakley  v.  Monck.^  If  you  admit  the  widow  had  only  a 
estate,  she  would  have  no  right  to  make  a  lease  for  longer 
her  life,  and  how  can  you  contend  covenant  would  lie  ?)  ^ 
possibly  that  might  be  the  rule.  My  next  contention  is  thai 
widow  had  an  estate  in  fee,  with  remainder  over  to  the  chile 
or  she  bad  power  to  lease  for  as  long  a  term  as  she  pleased, 
devise  generally  of  the  rents  and  profits  will  pass  the  fee  :  Su 
V.  Qametl'*  Adjihead  v.  fVilUtts,^  (Ritchib,  C.  J,  There 
distinction  between  the  devise  in  the  present  case  and  that  in 
cases  cited,  as  there  it  was  to  the  devisee  and  her  heirs  and  assi^ 
Under  our  Wills  Act  it  would  be  the  same.  She  has  pow< 
sell  under  the  will,  and  that  involves  the  power  to  lease, 
word  "  principal  "  refers  to  the  land,  following,  as  it  does 
words  **  rents  and  profits.**  The  fourth  objection  is  a  mi 
technical  one — ^Wm.  Knapp  had  an  interest  in  the  property  ^ 
the  action  was  brought ;  it  was  the  actual  owner  who  had  the  ] 
to  sue.  The  defendant  cannot  avail  himself  of  the  second  ol 
tion,  because  he  pleaded  this  will,  setting  it  out  in  the  notic 
defence.  Having  done  this,  and  not  having  pleaded  nan  estjai 
the  will  must  be  taken  as  a  fact  admitted.  The  notice  is  the  i 
as  a  plea.  (Ritchie,  C.  J.  It  is  clearly  held  that  statemen 
one  plea  do  not  operate  as  an  admission  in  another.  It 
enough  for  the  defendant  to  allege  non  est  /actum  in  one  nc 
The  will  being  the  foundation  of  your  case,  you  were  bonn 
prove  it.     But  I  don't  see  how  can  get  over  this  objection 

>  L.  B.  1  Ezdh.  m  >  29  Bmt.  Z6S. 
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ne^^rer  before  heard  of  a  will  affecting  real  property  being  proved         ^874. 

by-a  certified  copy  from  the  Probates.)     The  learned  Judge  having       Knapp 

•dndtted  the  copy  of  the  will  in  evidence,  it  would  only  be  ground        _<^- 

&>r  a  new  trial.     With  reference  to  the  defendant's  third  objection, 

it  ^ras  shewn  this  was  the  only  property  remaining.     (Ritchie, 

0.  J.    Did  you  shew  you  could  not  have  leased  this  property 

from  year  to  year  ?)     No.     (Ritchie,  C.  J.     Was  it  not  necessary 

7011  should  do  so  1)  With  a  covenant  to  keep  up  dykes,  it  couldn't 

be  let  from  year  to  year.     See  as  to  action  on  covenant  Toler  v, 

SliUer.' 

S,  R,  Thomson^  Q.  C.  and  A.  J.  Hickman,  in  support  of  the  rule. 
Tbis  will  gave  a  life  estate  to  the  widow.     No  direction  as  to  pay- 
ment of  debts  can  enlarge  her  estate  in  the  land,  as  the  charge  is 
on  the  personal  estate.     It  is  impossible,  in  view  of  the  latter 
danse  of  the  will,  to  say  it  was  intended  she  should  have  the  fee. 
It  would  be  absurd  to  grant  the  power  if  the  fee  was  given.     She 
"*d,  at  most,  a  power  to  sell,  which  she  might  get  by  implication, 
by  the  clause  **  whatever  not  otherwise  disposed  of,"  but  the  sale 
Oiust  bo  preceded  by   failure  of  the  personal  estate,  which  must 
oe  shewn.     It  must  be  a  very  extreme  case  where  a  power  to  sell 
"ill  be  construed  into  a  power  to  lease.     The  sale  of  a  small  por- 
tion might  realize  sufficient ;  but  a  lease  might  be  given  for  999 
years,  and  the  heirs  be  thus  cut  off  altogether.     (Ritchie,  C.  J. 
The  Court  of  Chancery  would   probably  exercise   a  controlling 
power.)     The  words  "  employ  the  principal  "  only  refer  to  the 
personal  estate — to  money  and  stocks.     (Ritchie,  C.  J.      This 
pnndple  must  be  borne  in  mind  in  construing  wills,  that  every 
intendment  shall  be  made  against  charging  the  estate  of  the  heir. 
*C  for  instance,  a  power  is  given  to  an  executor  to  sell  real  and 
P^'^zxbI  estate  for  debts,  he  must  exhaust  the  personal  estate  first.) 
"^  ^ivian  v.  Jegm*  though  Sir  Roundell  Palmer  argued  very 
*^Sly  that,  unless  the  testator  intended  that  there  should  be 
J^^^ex  to  execute  a  lease  for  a  longer  term  than  the  devisee's 
*  ^^ere  was  no  need  of  the  power,  as  the  devisee  would  have  it 
'ay,  yet  the  Court  held  that,  where  a  life  estate  was  given, 
[so  power  to  lease,  it  gave  no  power  to  lease  beyon4   the 
>*8  life.     The  action  should  have  been  brought  by  all  the 
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^^74.        parties  to  whom  the  land  originally  descended.     The  right  to  sa 
Khapp       is  a  chose  in  action  which  cannot  be  assigned.     At  best,  the  plain 
tiffs  cannot  recover  damages  which  accrued  before  the  assignmenj 
was  made.     Here  they  have  recovered  for   those  accruing  bot 
before  and  after. 

Cur,  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  J.  After  stating  the  facts  in  the  case  he  continued  :•— 
We  think  there  is  no  doubt  that  the  widow  only  took  a  life  estatl 
under  the  will,  and  that  the  plaintiffs  and  their  brother,  Williat 
D.  Knapp,  took  the  remainder  in  fee. 

Then  as  to  the  widow^s  right  to  lease.  We  have  no  doubt  tk: 
testator  intended  to  give  a  power  of  sale,  both  as  to  the  real  aoj 
personal  estate.  The  words  of  the  will  are,  that  if  the  rents  anc 
profits  of  his  real  and  personal  estate  are  not  sufficient  for  tb 
maintenance  of  his  wife  and  children,  his  widow  may  employ  sue: 
of  the  principal,  (that  is,  both  of  the  real  and  personal  estate)  as  maE 
be  necessary  for  that  purpose.  This  is  evident  from  the  subseqaen 
words  of  the  will,  that  whatever  of  his  real  or  personal  estate  migl 
remain  after  the  death  of  his  wife,  should  be  divided  among  Im 
children— clearly  shewing  that  he  contemplated  that  his  wU 
might  sell  a  part  of  his  real  estate  for  the  support  of  herself  aa 
the  yoimger  children.  Th  en,  if  she  had  a  power  to  sell  in  ordJ 
to  obtain  means  for  the  support  of  herself  and  children,  surely  sK 
had  a  power  to  lease  for  a  short  term  of  years,  in  order  to  raiS 
money  for  the  same  purpose.  The  lesser  power  would  seem  to 
contained  in  the  greater  :  Doe  v.  MilAome;^  Lherwoad  v.  Oldknom 
Had  the  object  of  the  power  been  a  sale,  out  and  out,  and  vm 
merely  to  raise  money  to  support  the  widow  and  childi^' 
the  case  might  have  been  different  Here  also,  the  use  of  ^ 
word  **  rents  "  seems  to  point  to  a  right  of  leasing,  for  how  o 
wise  could  she  get  the  rents  ?  But,  admitting  that  the 
lease  may  be  doubtful,  surely  the  defendant  by  accepting  the 
from  Mrs.  Knapp,  must  be  estopped  from  disputing  her  titl^ 
lease  and  from  objecting  that  the  necessity  for  the  exerdae  of  '^ 
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P^^ver  diH  not  exist,  in  consequence  of  the  snfficiency  of  the  rents        |^S74. 
**^cl  profits  of  the  real  and  personal  estate  of  the  testator  for  the        Knapp 
*^pport  of  his  widow  and  younger  children.     No  doubt,  it  was       ^^' 
^P«n  to  the  defendant  to  shew  that  Mrs.    Knapp's  title  had  ex- 
pired — as,  that  she  only  had  a  life  estate;  but,  having  accepted 
to^ lease  from  her,  and  having  entered  under  it,  and  still  continu- 
in  possession  of  the  property,  we  think  he  is   estopped  from 

^^puting  that  she  had  any  title  to  lease,  either  because  the  will 

^^d  not  authorize  a  lease  under  any  circumstances,  or  because   the 

ver  was  only  to  be  exercised  in  case  the  rents  and  profits  of  the 

'operty  were  insufficient  for  the  maintenance  of  the  family. 

Another  objection  to  the  plaintiffs'  right  to  recover  was  that, 
Linitting  the  lease  to  be  binding,  William  D.  Knapp,  one  of  the 
^^raees  in  remainder,  should  have  been  a  party  to  the  suit,  and 
^*Xat  he  could  not  divest  himself  of  his  right  to  sucj  by  conveying 
^"^ay  hitt  right  in  the  property.  We  think,  however,  that  for  any 
^^use  of  action  which  arose  after  his  conveyance  to  the  plaintiffs, 
^l^ey,  as  the  sole  o  ^ners  of  the  fee,  had  the  right  of  action,  and 
'We  cannot  see  how  he  could  sue  for  any  cause  of  action  which 
^X'ose  afler  he  had  ceased  to  have  any  interest  in  the  property. 
^Vliere  a  lease  is  made  under  a  power,  the  remainderman  is  held 
to  be  an  assignee  of  the  reversion,  under  the  Stat.  32  Hen.  8,  c- 
S4,  and,  consequently,  has  the  right  to  sue  on  covenants  which  run 
^^th  the  land  :  hherwoodv,  Oldknow.^ 

As  the  conveyance  from  Wm.  D.  Knapp  to  the  plaintiffs  was 
tnade  after  the  first  year's  rent  came  due,  it  follows  that  such  rent 
cannot  be  recovered  in  this  action. 

The  only  remaining  point  is,  whether  the  evidence  of  the  assess- 
ment on  the  property  by  the  Commissioners  of  Sewers  was  properly 
admitted.  Being  public  officers,  we  think  evidence  of  their  acting 
in  ihat  capacity  was  prima  facie  sufficient.  Taylor's  Evid.  §  139. 
Xkere  appears,  however,  to  be  a  difficulty  as  to  this  part  of  the 
damages,  apart  from  the  objection  to  the  form  of  the  alleged  assess- 
mcnL  The  charge  against  the  property  for  the  expense  of  dyking 
(♦^80.44)  according  to  the  bills  rendered,  commenced  in  1869, 
*™  extended  to  1871.     Part  of  this  sum  appears  to  have  been 

>  8  M.  &  a  882. 


Kma. 


t\.t 


316  CASES  IN  THE  SUPREME  COURT. 

^^^^'        incurred  while  Wm.  D.  Knapp  was  a  part  owner  of  the 
Kjtapp       therefore  could  not  be  recovered  in  this  action,  to  whi 
^  ^  not  a  party.     As  we  have  no  means  of  ascertaining  whal 
this  assessment  would  apply  after  the  conveyance  by  ^ 
Knapp,  the  verdict  cannot  stand. 

The  rule  will  be  absolute  for  a  new  trial,  unless  the  ] 
consent  to  reduce  the  verdict  by  the  amount  of  the  first  yea 
and  also  the  amount  allowed  for  the  assessment  by  the  < 
sioners  of  Sewers. 

Judgment  accord 


1874. 
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BENNETT  v.  PECK. 
Frauds  (Statute  of) — Contract — Uncertainty, 

The  defendftDt  undertook  to  give  or  procure  for  the  plaintiff  a  situation  at 
book-keeper  at  81000  a  year,  iu  consideratioD  for  v«hich  the  plaintiff  was,  fo 
sum  agreed  on,  to  give  the  defendant  a  deed  of  his  interest  in  certain  lam 
*'  use  his  influence  with  the  other  heirs ''  to  procure  deeds  to  the  defendao 
action  brought  against  the  defendant  for  breach  of  ^his  agreement,  it  was  \ 

1st.  That  the  contract  was  not  Toid  for  uncertainty. 

2nd  That  it  was  not  void  under  the  Statute  of  Frauds,  as  bein^^  a  contraet 
performed  within  a  year. 

Assumpsit.  The  agreement,  on  which  the  action  was  I 
as  set  out  in  the  second  count  of  the  declaration  stated,  tl 
John  S.  Howell  was  preparing  to  open,  or  was  interested  in 
plaster  quarries  in  the  County  of  Albert,  in  the  opening  oi 
the  defendant  was  interested,  and  was  negociating  to  p 
land  for  the  purpose  oi  the  said  plaster  quarries  being  ef£ 
carried  on,  and  thereupon,  afterwards,  on  the  20th  Octobei 
by  a  certain  agreement  made  between  the  plaintiff  and  dei 
the  said  defendant,  in  consideration  of  the  execution  and  < 
by  the  plaintiff  and  his  wife  to  the  defendant  of  a  deed  of  < 
ance  of  their  right,  title  and  interest  in  and  to  certain  real 
in  the  said  County  of  Albert,  (desciibing  the  land)  and  t 
plaintiff  would  use  his  influence  to  procure  the  owners  of 
maining  shares  or  interesti  in  the  said  tract  of  land,  to  oon 
same  to  the  defendant,  he  the  said  defendant  agreed  to  \ 
plaintiff  the  sum.  of  $100,  and  to  procure  for  him  a  titui 
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cl^rk  in  the  said  County  of  Albert,  with  the  said  John  S.  Howell,        ^^'^^- 

ox*    such  other  party  or  parties  as  were  about  to,  or  might  proceed      Bbhhwt 

to    open  a  plaster  quarry  or  quarries  in  the  said  County,  at  a  yearly 

ftsi.lary  of  not  less  than  $1000,  and  that  the  plaintiff  might  proceed 

to    the  said  County  for  the  purpose  of  being  so  employed  as  such 

as  soon  as  the  plaintiff  pleased.      The  declaration  then 

erred,  that  in  consideration  of  the  defendant's  promise,  the  plain - 

and  his  wife  executed  and  delivered  to  the  defendant  a  deed 

o£   conveyance  of  the  said  land,  in  due  form  of  law,  and  did  also 

his  influence  to  procure  the  owners  of  the  remaining  interests 

tbe  said  lands,  to  convey  the  same  to  the  defendant ;  that  the 

Bud  Howell  by  himself  and  others,  did  afterwards,  to  wit,  etc., 

proceed  to  open  a  plaster  quarry  in  the  said  County,  and  to  carry 

on.  an  extensive  business  there,  to  wit  at  Hopewell,  etc.     That  the 

plaintiff  had  always  been  ready   and  willing  to  enter  into  the 

•ervice  of  the  said  Howell  or  any  other  person  proceeding  to  open 

^  plaster  quarry  in  the  said  County,  in  the  capacity  aforesaid,  and 

to  serve  the  said  Howell  or  such  other  person  in  that  capacity,  for 

^he  wages  aforesaid,  and  did  aftei-wai  ds,  to  wit,  on,  etc.,  come  to 

^be  said  County  of  Albeit  to  enter  into  such  seivice  as  clerk, 

^«cording  to  the  tenor  and  effect  of  the  defendant's  promise  ;  and 

did  then  and  there  request   the  defendant  to  procure  him  such 

^toation  as  clerk  with  the  said  Howell,  or  such  other  person  or 

persons,  and  to  procure  the  plaintiff  to  be  letained  and  employed 

as  such  clerk  for  the  wages  aforesaid.     Bi  each — that  the  defen- 

^t  refused  to  procure  for  the  plaintiff  the  said  situation  of  clerk 

^th  the  said  Howell  or  any  other  person  about  proceeding  to 

open  a  pla/iter  quarry  in  the  said  County.     The  plaintiff  proved 

^t  his  father  had  an  interest  in  certain  land  in  the  County  of 

Albert,  known  as  "  the  Bennet  Plaster  Quarries  ";  that  he,  as  one 

^f  the  heirs  of  his  father,  had  a  share  in  this  property;  that  in 

^'^ber,  1871,  the  defendant  applied  to  him  in  Boston  to  sell  his 

^teiest  in  the  land,  stating  that  he  (defendant)  was  anxious  to  get 

^c  plaster  quarries,  and  do  some  business  in  the  County,  and 

hereby  to  induce  Howell,  his  son-in-law,  to  remain  in  the  pro- 

▼ince ;  that  Howell  was  going  to  open  plaster  quarries  in  the 

'^*       tounty,  and  they  intended  to  do  a  large  business;  and  that  if  the 

pUintiff  would  give  him  (defendant)  a  deed  of  his  share  in  the 
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^^^^         land  for  $100,  and  use  his  inflnence  with  the  other  heirs  to  in- 
Bbnnett      duce  them  to    convey  their  interest  to  the  defendant,  he  wonlcl 

•'4  ' 

give,  or  insure  the  plaintiff  a  situation  with  a  salary  of  $1000  ai 
year  ;  that  the  Parishes  of  Hillsborough  and  Hopewell  were  the 
places  spoken  of  where  the  plaster  quarries  were  to  be  carried  on, 
nnd  that  his  employment  was  to  be  in  connexion  with  ttie  plaatei 
quarries  That  the  plaintiff  agreed  to  these  terms,  and  a  deed  was 
executed  by  him  and  his  wife  to  the  defendant,  of  his  (plaintiff 'sjt 
share  in  the  property — the  defendant  promising  to  sign  an  agree- 
ment containing  the  other  terms,  on  his  return  from  New  York, 
(where  he  was  going) ;  that  an  agreement  was  drawn  and  shown  tc 
the  defendant  on  his  return  from  New  York,  a  few  days  afterwardw 
but  that  he  said  he  had  not  time  to  sign  it  then,  though  the  plain- 
tiff might  depend  upon  his  carrying  out  the  agreement,  just  as  i. 
it  was  signed.  Mr.  Mullin,  an  attorney  in  Boston,  who  drew  the 
deed  from  the  plaintiff  to  the  defendant,  and  who  was  also  in- 
structed to  draw  the  agreement  for  the  defendant  to  signj 
stated  the  agreement  as  follows  :  —  that  if  the  plaintiff  woulc 
execute  the  deed  of  his  share  in  the  land  to  the  defendant  fo: 
$100  and  use  his  influence  with  the  other  heirs  to  induce  then 
to  convey  their  right  to  the  defendant,  he  would  procure  for,  o 
guarantee  the  plaintiff  a  salary  of  not  less  than  $1000  a  year,  in  thi 
capacity  of  a  clerk  or  book-keeper  in  some  business  which  the 
defendant  proposed  opening  in  connexion  with  the  plaster  quarries 
in  the  County  of  Albert.  On  cross-examination  he  stated,  that  tb. 
defendant  had  to  procure  the  plaintiff  a  situation  in  the  businesi 
which  was  to  be  developed  in  the  plaster  business,  that  the  plain 
tiff's  wife  objected  to  signing  the  deed,  and  on  expressing  her  fean 
that  the  defendant  would  not  carry  out  his  agreement,  and  gir^ 
her  husband  a  situation,  the  defendant  stated  that  he  would  pcm 
cure  or  guarantee  him  the  salary  of  $1000  a  year.  The  evident 
of  this  witness  is  corroborated  by  the  writing  which  he  drew  a  dm 
or  two  after  the  conversation,  for  the  defendant  to  sign,  and  whic^s 
after  referring  to  the  conveyance  of  the  plaintiff's  interest  in  dC 
land,  which  had  then  been  executed  to  the  defendant,  stated^ . 
a  further  consideration,  that  if  the  plaintiff  would  nse  all  Iaw9 
means  to  procure  the  owners  of  the  remaining  interest  in  the  lam 
to  convey  the  same  to  the  defendant,  he  agreed  to  procure  for 
plaintiff  a  situation  as  clerk  with  the  party  or  parties  who 
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>at  to,  or  might  proceed  to  open  a  plaster  quarry  or  quarries  in         ^^^^' 

County  of  Albert — the  plaintiff  to  be  paid  a  salary  of  not  less      Bemnbtt 
a  $1000  a  year.     The  evidence  of  the  plaintiff^s  wife  and  sister  ^' 

to  what  the  defendant  said  when  Mrs.  Bennet  refused  to  sign 
i  deed,  agreed  entirely  with  Mr.  Mullin's  account  of  that  trans- 
ion-— merely  adding  thereto  that  the  defendant  stated  the  plain- 
might  come  to  Albert  county  as  soon  as  he  pleased, 
rhe  case  was  tried  before  Allen,  J.  at  the  Albert  Circuit  in 
ly,  1873,  when  a  verdict  was  found  for  the  plaintiff  for  $750 
mages.  In  the  following  Michaelmas  term,  S.  R,  Thomson,  Q. 
p  obtained  a  rule  nisi  for  entering  a  nonsuit,  pursuant  to  leave 
terved,  or  for  a  new  trial,  citing     eed  v.  Harding,^ 

Feb.  IS,  1874.  D.  L.  Hanington  shewed  cause.  The  objec- 
ns  taken  to  the  plaintiffs  right  to  recover  are,  1st.  That  the 
reement  as  proved  is  void  for  uncertainity ;  2nd.  That  it  is 
id  under  the  Statute  of  Frauds,  not  being  in  writing,  and  not  to 

performed  within  a  year ;  3rd.     That  the  verdict  is   contrary 

evidence.  The  agreement  is  not  uncertain.  The  gist  of  it  was 
Bt  the  defendant  was  to  get  the  plaintiff  employment  at  not  less 
■n  $1000  a  year.  Nor  is  the  agreement  within  the  Statute  of 
"tods.  There  was  nothing  to  prevent  the  contract  from  being 
irformed  within  a  year.  The  defendant  was  not  to  employ  him, 
U  to  get  him  employment,  and  as  soon  as  this  was  dont;,  his  part 

the  agreement  was  performed.  A  contract  is  not  within  the 
ttote,  which  may  be  performed  by  either  party  within  a  year, 
^iere  is  a  distinction  between  this  case  and  Reed  v.  Harding,  for 
^  the  contract  could  not  be  performed  within  a  year,  which 
tilt  be  80  to  make  the  agreement  within  the  statute  :  Peter  v. 
'w^ptofi  ,*t    Chit.  Con,  76.     Even  if  the  hiring  was  to  have  been 

the  defendant,  it  would  not  be  within  the  statute  because  it 
fhc  have  been  for  one  year  only.  See  also  DoneUan  v.  Read  \  t 
irry  v.  Beming  ;*  Smith  v.  Neale  ;*  3  Pars,  Con.  35  ;  2  u2.  45 ; 
Ctf  «•  Horton  /  Ridley  v.  Ridley  ;''  Mavor  v.  Pine  /•  Souch  v.  Straw- 
^.*  The  verdict,  it  is  submitted,  was  not  against  the  weight 
^ridence,  and  cannot  be  disturbed  on  that  ground. 

»  S  Hn.  1871  •  4  Blng.  40. 

'18iiLl..a689.  784BeaT.478. 

*  8  B.  ft  Ad.  899.  *  3  Bing  286. 

«  4  BidL  681.  •  2  C.  B.  814. 81& 
•2a  B.  N.8.67. 
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1874.  5.  jR.  Thomson^  Q.  C,  in  support  of  the  rule.    If  this  agree 

Bknnbtt  fell  within  the  class  of  cases  where  specific  performance  coal 
decreed  by  a  Court  of  Equity,  the  Court  would  have  to  spel 
the  agreement  in  order  to  understand  it,  a  duty  not  im; 
upon  the  Court.  It  is  uncertain  who  is  to  employ, — there  : 
evidence  of  the  character  of  the  business.  No  action  can  t 
fore  be  maintained.  See  Chit,  Con.  72,  citing  Figes  v.  Cutler  ;* 
ing  V,  Lynnt  Could  the  defendant  have  offered  the  plaintiffs 
tion  in  a  liquor  store  ?  There  was  nothing  to  shew  tha 
defendant  was  intending  to  open  a  quarry.  The  agreement  i 
case  is  clearly  within  the  Statute  of  Frauds.  An  agreemc 
employ  a  man  at  $1000  a  year  necessarily  means  an  employ 
for  a  year,  and  as  the  plaintiff  was  not  to  enter  on  the  employ 
until  a  future  day,  it  was  necessarily  an  agreement  for  a  longer  p 
than  a  year.  It  is  a  fallacy  to  say  there  is  a  difference  betw 
party  agreeing  to  employ  a  man  himself,  and  to  get  him  em 
ment,  because,  to  get  him  employment,  it  must  be  by  a  valid 
tract  and  therefore  in  writing.  It  would  be  an  absurdity  oi 
face  of  it  to  say  that  one  can  contract  with  another  by  parol  1 
him  an  agreement  which  must  itself  be  in  writing.  The  prin 
is  the  same  as  that  an  agent  must  be  authorized  by  writing  to 
his  principal  by  a  contract  within  the  statute.  See  on  this 
Brewing   v.    Berryman  p   In   re    Pentreguinea  Fuel  Co.  (Limi 

The  verdict  cannot  stand,  being  clearly  s^ainst  the  weigl 
evidence. 

Cur,  Adv,  V 

The  judgment  of  the  Court  (Ritchie,  C.  J.  and  Allen,  W< 
and  Wetmore,  J.  J.)  was  now  delivered  by 

Ritchie,  C.  J.  We  think  the  contract^  as  set  out  in  the  m 
count  of  the  declaration,  is  substantially  proved,  and  that 
sufficiently  certain,  for  an  agreement  for  a  salary  of  not  less 
$1000  a  year  is  equivalent  to  an  agreement  for  $1000  a  year  j 
we  think  the  Judge  properly  construed  it  as  an  agreement  fo 
year  certain.     The  nature  of  the  employment  is  also  sa£Sid 

^  8  Sturk.  189.  *2B&Ad.282. 

*Ant8p.ll6.  «81  L  J.  Gbui0.7l 
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stated^  VIZ,  a  clerk  or  book-keeper,  and  we  cannot  make  out  that         ^874. 

it  -was  to  be  conditional  on  the  defendant's  working  the  quarries,      Bbhhbtt 

tLiough  it   was  evidently  contemplated   by  both  parties  that  the 

plaintiff's  employment  was  to  be  in  connexion  with  the  quarries. 

The  defendant,  according  to  the  plaintiff's  witnesses,  undertook 

absolutely  to  give,  or  procure  for  the  plaintiff,  the  situation,  and 

lie  cannot  relieve  himself  from  his  obligation  by  omitting  to  work 

the  quarries,  because  it  may  have  turned  out  that  they  could  not 

be  worked  to  advantage,  or  because  IIowcU  may  have  refused  to 

employ  the  plaintiff.     The  defendant  should  have  provided  against 

such  contingencies  in  his  agreement. 

There  is  some  discrepancy  between  the  testimony  of  the   wit 

nesses  and  the  writing  prepared  by  Mr.  ilullin,  as  to  what  the 

plaintiff  agreed  to  do  vrith  respect  to  obtaining  the  shares  of  thts 

other  heirs  to  the  property.     The  writing  states,  that  he  was  to 

**  use  all  lawful  means  "  to  procure  the  owners  of  the  other  shares 

to  convey  to  the  defendant.     All  the  witnesses  state,  that  he  was 

to  "use  his  influence  "  with  the  other  heirs.     ITie  learned  Judgt^ 

left  it  to  the  jury  to  find  which  was  the  agreement ;    telling  them 

that  if  it  was  the  former,  the  plaintiff  had  not  shewn  that  he  had 

Used  all  lawful  means  to  procure  the  other  heirs  to  convey,  and, 

consequently,  could  not  recover  ;  but  that,  if  the  agreement  was 

^  the  witnesses  had  stated,  he  thought  there  was  evidence  of  that, 

^hich  he  left  to  the  jury  to  find  upon. 

It  was  very  clearly  proved  by  the  plaintiff,  that  the  defendant 

'■^presented  Howell  as  the  principal  man  concerned  in  workint? 

^e  quarries,  and  that  he  fthe  defendant)  was  concerned  with  him  ; 

*'tat,  on  several  occasions,  when  the  plaintiff  spoke  to  him  and 

®^^ted  that  he  wished  to  go  to  work,  the  defendant  told  him  to 

^ait  until  Howell  came,  and  it  would  be  all  right ;  and  that,  until 

"owell  came,  he  could  not  say  how  extensively  they  would  go  into 

^*x^  business.     It  was  also  proved  that  a  quarry  was  worked  before 

Lowell  came  to  the  county  that  year,  and  that  it  was  managed  by 

^'^^  deiendant  for  Howell.      All  the   allegations  in  the  second 

^Ount  of  the  declaration  were  therefore  substantially  proved. 

As  to  the  other  ground — that  the  contract  was  void  under  the 

*^tute    of  frauds,  not  having   been  intended    to  be    performed 

^xthin  a  year — we  think  this  is  not  a  case  within  a  statute.     If  the 
18 
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1874/  contract  may  be  completely  performed  within  a  year  by  one  of"  t 
Bennett  parties,  the  statute  does  not  apply  :  DoneUan  v.  Read  ;*  Cher^^^ 
Heming  ;*  Smit/i  v,  Neale ;'  Souch  v,  Strawbridge,*  All  that  th 
plaintiff  undertook  to  do  in  this  case,  as  the  consideration  for  th< 
defendant's  promise  (as  found  by  the  jury)  was  to  convey  his  own 
share  in  the  property,  and  to  use  his  influence  with  the  other  heir* 
to  induce  them  to  convey.  There  is  nothing  in  the  agreement  to 
shew  that  any  part  of  this  was  not  to  be  done  within  a  year  from 
the  time  of  making  the  agreement,  and  it  clearly  was  done  within 
that  period.     This  disposes  of  the  motion  to  enter  a  nonsuit. 

Then,  as  to  the  verdict  being  against  evidence.  There  certainly 
was  the  most  direct  conflict  of  testimony  that  can  well  be  imagined, 
as  to  what  the  agreement  between  the  parties  was,  as  well  as  on 
other  points ;  and  the  paper  signed  by  the  plaintiff  and  given  to 
the  defendant,  on  the  day  the  plaintiff  executed  the  deed,  and  tti.e 
letter  which  he  afterwards  wrote  to  Howell,  are  strongly  con- 
firmatory of  the  defendant's  evidence.  On  the  other  hand,  t.i*e 
plaintiff's  account  of  the  agreement  is  confirmed  by  the  eviJen.^^' 
of  Mullin,  and  by  the  draft  of  the  agreement  which  he  wrote  ^ 
the  request  of  both  parties,  at  the  time  the  deed  was  execut^^- 
All  these  circumstances,  with  the  plaintiff's  explanation  of  l*^ 
eason  for  writing  the  document  and  the  letter  to  Howell,  w^^^ 
left  distinctly  to  the  jury, — the  Judge  pointing  out  to  them  t1»*^ 
probabilities  and  improbabilities  of  either  view  of  the  case,  a  t*^ 
where  the  testimony  of  the  plaintiff,  or  the  defendant  was  co^* 
roborated  ;  and  the  jury  have  found  that  the  agreement  was  0" 
represented  by  the  plaintiff  and  his  witnesses,  and  not  as  09^' 
tended  for  by  the  defendant.  Under  these  circumstances,  in  a  matt?^^ 
depending  so  much  upon  the  credibility  of  the  witnesses,  ac^^ 
therefore  so  peculiarly  for  the  determination  of  the  jury,  we 
not  prepared  to  say  that  they  have  come  to  a  wrong  concluni^ 
and  that  the  case  ought  to  be  submitted  to  another  jury.  Tt^ 
rule  for  entering  a  nonsuit  and  also  for  a  new  trial  will  therefi 
be  discharged, — the  verdict  to  be  confined  to  the  second  ooont. 

Judgment  accardi 


>  8  B.  &  Ad.  899.  *  2  O  BaMh,  N.  &67. 
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ATcOinilK  V.  ITcLEOD,  Assignee  of    the   Estate  of  Hugh    Horris,        1874. 

AN   Insolvent.  Jnm  27 


ln9olveiit  Act  of  1869 — Sec.  50 — Remedy  (ujainst  Assignee, 

The  bolder  of  a  mortgage  on  personal  property  belonging  to  an  Insolvenr.,  having 
repterlidit  flrom  the  aadgnee,  it  was  held  Uiat  the  remedy  by  action  was  taken  away 
by  Section  60  of  the  Insolvent  Act,  and  that  he  should  have  applied  to  the  Judge  for 
iui  order  under  that  Section. 

In  a  oMe  of  compulsory  liquidation,  the  judgment  of  the  bounty  Court  Judge  a^judica- 
ting  the  party  insolvent  is  prima  foH*'  e^dence  of  his  bemg  a  trader. 

Replevin  brought  to  recover  property  which  the  plaintiff  claimed 

^^  assignee  of  a  mortgage  from  Hugh  Morris  to  James  Hamilton. 

A.  writ  of  attachment  under  the  Insolvent  Act  of   1869  had  issued 

^o  the  Sheriff  of  the  City  and  County  of  Saint  John,  under  which 

«e  seized  the  property  in  dispute,  then  being  in  possession  of  the 

Insolvent.     The  attachment  was  issued  on   the  31st  of  Augu.t, 

*-871,  and  was  executed  by  the  Sheriff  on  the  10th  October.     On 

^te  27th  March,  1872,  Hamilton  assigned  his  mortgage  to  the 

I^laintiff.      The  defendant  was  appointed   assignee  on  the  28th 

^arch,  1872.     At  the  trial  the  defendant  contended  (among  other 

flings)  that,  by  the  50th  Section  of  the  Insolvent  Act,  the  plaintiff 

'^as  prevented  from  bringing  his  present  action.     A  verdict  was 

found  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to 

liave  judgment  entered  for  him  if  the  Court  should  so  determine. 

Feb.  10, 1874.     A.  L.  Palmer ^  Q.  C,  for  the  plaintiff,  contended 

tittt  the  50th  Section  did  not  take  away  the  common  law  remedy 

of  action.     The  jurisdiction  of  the  Supreme  Court  could  only  be 

taken  away  by  express  words,  and  the  Act  did  not  contemplate 

tlus.     The  goods  were  not  in  the  custody  of  the  law  in  this  case, 

Plough  that  might  be  argued  if  the  writ  of  attachment  had  issued 

Against  the  same  person  who  owned  the  property.     It  was  other- 

"•^ie  where,  as  here,  another  man's  goods  were  taken.     The  de- 

'^i^dant  was  bound  to  prove  that  Morris  was  a  trader. 

C.  W.  Weldon^  Q.  C,  for  the  defendant. 

Xhe  judgment  of  Ritchie,  C.  J.,  and  Allen  and  Weldon,  J.  J.» 
now  delivered  by 

^ITCHIB,  C.  J.  It  was  contended  in  this  case  that  the  assignment 
y    Hamilton  to  the  plaintiff  was  an  absolute  sale  of  the  property, 
er  a  power  contained  in  the  mortgage,  and  so  the  mortgage 
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ceased  to  exist.  But  Hamilton  did  not  profess  to  sell  under  anypo 
in  the  mortgage,  but  merely  to  assign  the  mortgage  to  the  plaind 
thereby  placing  him  in  his  (Hamilton's)  shoes,  and  leaving  the  p 
perty,  as  regarded  Moiris  and  his  assignee,  in  the  same  position  th 
it  was   prior  to  the  assignment    We  find,  however,  on  referring 
the  mortgage,  that  the  power  of  sale  is  given  to  Morris,  and 
to   Hamilton,  which  effectually  disposes  of  that  branch    of  t 
argument. 

On  the  other  point,  we  think  the  case  comes  exactly  within 
words  of  the  50th  Section  of  the  Insolvent  Act.  The  plaintrS^ 
should  have  applied  to  the  Judge  for  an  order,  and  not  hai^  -i 
brought  this  suit.  This  case  is  entirely  distinguishable  from 
<;ase  of  McLeod  v.  McGuirk  (ante  p.  248),  in  reference  to 
right  of  distress. 

As  to  the  objection  that  there  was  no  proof  that  Morris  was 
«trader,  we  think  that  the  judgment  of  the  Judge  of  the  Counir 
Court  in  a  case  of  compulsory  liquidation  is  ptima  facie  evideocs 
of  the  party  having  been  a  trader,  and  of  his  having  been  rigK 
fully  adjudicated  an  Insolvent. 

Wbtmore,  J.     While  agreeing  with  the  Court  that  replew 
would  not  lie,  I  wish  to  be  understood  as    not    seeing  sue 
difference  between  the  present  case  and  that  of  McLeod  v.  McChi 
as  that  replevin  would  lie  in  one  case  and  not  in  the  other, 
opinion  is  that  replevin  would  not  lie  in  either  case,  and  I  do 
wish  to  be  considered  as  having  altered  the  opinion  I  exp 
in  the  former  case  in  the  slightest  degree. 
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Fisher,  J.  took  no  part. 


Judgment  for  defendant 


1874. 
June  71. 


McKAY  et  al  v.  THE  COMMERCIAL  BANK  OF  NEW  BEUNSWKT^^^^K. 
IfUerest^Where  final  judgment  delayedr-'\2  Vid.  c.  89  §29. 

Th8  plaintifb  obtained  a  Terdiot,  whioh  was  sec  airide  and  m  mm  trial  otdmrad. 

daoaion  was  then  i^pealed  from  to  the  PriTy  Goanoil,  who  aDowed  tha  appeal 
Theplaintifb  haying  applied  ftv  intereal  dnoe  the  Terdiot,  under  tho  12  Tlot  e.  89 

the applioatJon  was reAued. 
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Ott  the  trial  of  this  cause  a  verdict  was  found  for  the  plaintiffs  ^^^^ 

fcr  $8488,     The  action  was  an  action  on  the  case  for  false  repre-  MoKat 

•wtttion,  whereby  the  plaintiffs  were  induced  to  accept  certain  *'• 

Wb  of  exchange  drawn  upon  them  by  one  Lingley,  and  which  cojimkbcial 

Uls  the  plaintiffs  were  afterwards  obliged  to  pay.     The  damages  Bank  of 

WJOTcred  were  the  amount  of  the  bills    of  exchange  and  interest  ^_^"^ 
tkereon.      The    defendants   moved  for  a    new  trial,   which  was 
ordered  by  the  Court  in  Hilary  term,  1872.     From  this  decision 
^  plaintiffs  appealed  to   the  Privy  Council,  who  reversed  the 

jod^ent  of  the .  Supreme  Court.     The  plaintiffs  now  applied  for 

• 

^terest  on  thoir  verdict,  the  final  judgment  having  been  delayed 
Vthe  defendants'  application  for  a  new  trial,  and  the  subsequent 

JcLOB  16.     a  ff.  tVeldon.  Q   C7 ,  for  the  plaintiffs. 

51   Jt,  Thomsijn^  Q.  C,  for  the  defendants. 

Cttr.  Adv,  YtdU 

Tkie  judgment  of  the   Court   (Allen,   Weldon,  Fisher  and 
"WimioBB,  J.J.)  ^^as  now  delivered  by 

^^-LSn,  J.     The  question  in  this  case  is,  whether  the  plaintiffs 

•"*  ^titled  to  interest  on  the  verdict  obtained  against  the  defen- 

™^>  the  final  judgment  having  been  delayed  by  an  application 

^,^  defendants  for  a  new  trial,  and  a  subsequent  appeal  to  the 

^''V  Council. 

.  ^^    Act  12  Vict.  c.  89,  §  29,  declares  that  **  in  all  cases  where 

^  ^^^dict  or  assessment  of  any  debt  or  damages  may  be  given  or 

^ .      ^  ^r  any  party  in  any  suit  in  which  interest  m,  or  may  have  been 

.'  ,  ^'^^^  under  the  provisions  of  this  Aet,  Or  otherunscy  and  the  final 

^J^^^nt  of  the  Court  thereupon  may  have  been  delayed  by  the 

jij!?^^-'^  pftTty,  either  by  a  rule  nisi,  demurrer  or  otherwise,  it 

^        ^^^e  lawful  for  such  Court,  in  its  disrcetion,  when  such  verdict 

Or  M»>^ ... 

isment  is  sustained,  to  allow  interest  thereupon  at  a  rate  not 


ling  six  per  cent,  per  annum,  from  the  time  of  such  verdict 
^^••^Stsment,  until  the  rendering  of  final  judgment  therefor.** 
^^  ^.said  in  2  Tidd's  Pr.  1241,  that  the  practice  of  the  Exchequer 
^°*^^^^l)er,  on  affirming  a  judgment  is  to  give  interest  only  in  cases 
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where  interest   was  reooveable    in  the  Court  below.      See 
l^age  V.  SciOfnari:     Iat.»rest  has  been  allowed  by  the  Exch( 
chamber  on  the  a-Hrmance  of  a  judgment  in  an  action  of 
for  a  bill  of  exchange  :    Watts  v,  Toiissaint.*     But  it   it  is  sai( 
Mr.   Tidd,  to  be   contr.iry    to   the  practice  to  give  interest  ii 
action  for  mere  unliquidated  damages ;  for  which  he  oites 
V.    Waddington,^ 

In  the  case  of  The  Commercial  Bank  r.  Tliv  European  Assurors 
Societxfy*  the  instrument  on  which  the  action  was  brought  ''^ 
treated  as  a  policy  of  insurance,  and  interest  was  recovered  in  r 
verdict  under  the  twenty -eight  section  of  the  Act.  Perhaps 
may  be  difficult  to  draw  any  legil  distinction  between  that  c^n 
and  the  present.  In  Gilbert  v.  Campbell,  where  interest  was  allon^" 
after  the  verdict^  the  action  was  brought  on  a  special  agreem^» 

We  are  not  prepared  to  say  that  the  true  construction  of 
twenty-ninth  section  of  the  Act  may  not  be,  that  the  Course 
authorized  to  allow  interest  only  in  actions  brought  foi  liquida^s 
sums  of  money  where  interest  was  already  recoverable  by  law^^ 
where  it  was  recoverable  under  the  twenty-seventh  section, 
this  as  it  may, — the  allowance  of  interest  on  the  affirmanc»«=^ 
a  verdict  is  discretionary. 

In  this  case,  it  cannot  be  said  that  the  delay  in  obtaining 
judgment  was  altogether  the  act  of  the  defendants  :  the  greatest " 
of  the  delay  of  the  plaintiffs  in  obtaining  their  judgment  was  th^^ 
of  the  Court  in  ordering  a  new  trial,  in  consequence  of  which,  -^ 
plaintiffs  carried  the  case  to  the  I  rivy  Council. 

Under  all  the  circumstances,  we  think  this  is  not  a  case  requi 

us  to  exercise  in  favor  of  the  plaintiffs  the  discretion  which  the 
gives  us.     The  rule  will  therefore  be  discharged. 


i9B.ftC.881. 
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Juftr  27. 

isptfM — Justice  of  the  Peace — Action  against,  for  false  imprisonment — 
Irregularity — Commitment  of  prisoner  to  ^^safe  custody  '* 
other  tlian  common  gaol  or  prison. 

imuition  liiiTing  been  laid  on  oath  before  the  defendant,  a  Jostioe  of  the  Peace, 
g^ist  the  plaintiff,  he  lasned  a  summons  and  copy,  but  the  oopy  was  defective  in 
lot  oontuning  the  return  day.  The  constable  made  oath  before  the  Justice  that  he 
lad  serred  a  true  copy  of  the  summons,  whereupon,  the  plaintiff  not  appearing  at 
lie  Tetam,  the  defendant  issued  a  warrant  for  the  plamtiff*s  arrest.  On  being 
nonfat  before  the  defendant,  the  plaintiff  refused  to  enter  into  a  recognizance,  and 
was  thereupon  remanded  to  the  *  common  gaol  at  Kingston,"  Kings  ^^ounty.  for  five 
91^  from  which  he  was  discharged  by  a  Judge's  order.  An  Act  had  Just  been  past, 
tiot  known  to  the  defendant,  removing  the  shiretown  from  Kingston,  and  making  the 
QOBiDon  gaol  of  St.  John  or  Westmorland  the  common  gaol  of  King's. 
>%  ledon  for  ftJse  imprisonment  having  been  brought  against  the  Justice, 
^,  ^  1  i.  That  as  the  defendant  had  jurisdiction  over  the  subject  matt.T  of  the  oom- 
j/biaU  and.  when  the  const-ible  made  the  affidavit  of  service  of  the  summons,  aUo 
vrer  the  pUintiff's  person,  trespass  would  not  lie  without  malice  or  want  of  reason- 
lUs  and  probable  cause. 

ihat  the  pliuntiff  s  imprisonment  at  Kinffston  being  only  a  remand  fbr  safe  ctlstody 
tttil  the  comphunt  could  be  heard,  it  was  legal,  though  the  building  was  not  the  com- 
mon gaol  of  tne  County  -  the  power  being  given  hy  82  &  38  Vic  c.  81  §  88  Statutes 
ofCbiUKia. 

This  was  an  action  of  trespass  for  false  Imprisonment.  The 
nt  count  of  the  declaration  stated  that  the  defendant  on  the  26th 
bj,  1871,  maliciously  and  without  reasonable  or  probable  cause, 
ith  force  and  arms,  caused  an  assrult  to  be  made  on  the  plaintiff 
:  the  Parish  of  Rothesay  in  King's  County,  and  then  and  there 
insed  the  plaintiff  to  be  apprehended  and  forced  to  go  to  a  certain 
vrelling  house  in  the  occupatijti  of  the  defendant  in  the  said 
^arish,  and  to  be  there  unlawfully  imprisoned  and  detained  for  the 
pace  of  five  hours  ;  and  afterwards  on  the  same  day  forced  and 
impelled  the  plaintiff  to  go  to  a  certain  common  gaol  or  prison 
t  Kingston  in  the  said  County,  and  to  be  there  unlawfully  kept 
Dd  detained  in  prison  in  such  gaol  for  four  days.  The  second 
3Unt  varied  from  this,  only  by  omitting  to  state  that  the  arrest  of 
le  plaintiff  was  made  maliciously  and  without  reasonable  or 
n)bable  cause  ;  but  stating  that  the  imprisonment  in  the  gaol  was 
ithoat  any  reasonable  or  justifiable  cause.  The  third  count  stated 
^nerally  that  the  defendant  caused  an  assault  to  be  made  on  the 
aintiff,  and  caused  him  to  be  imprisoned  and  detained  in  prison, 
Lthout  any  reasonable  or  probable  cause,  for  four  days. 

*^  appeared  that  the  defendant  was  a  Justice  of  the  Peace  for 
^^^1  Connty,  and  that  on  the  18th  May,  1871,  one  Aimanilla 


::J2« 


CASES  IN   THE  SUPKEME  COURT. 


1874. 


BiROH 

Perkins 


Kierstead  made  a  complaint  on  oath  before  him,  that  the  plain 
had   committed    an  assault  upon  her.     The  defendant  issuec 
summons  against  the  plaintiff,  according  to  the  form  prescribed 
the  Statute  of  Canada,  32  &  33  Vict,  c    31,  requiring  him 
appear  on  Friday  the  26th  May,  to  answer  the  complaint,     't 
summons,  and  what  was  intended  to  be  a  copy  of  it,  were  gives 
a   constable  to  serve  on  the    plaintiff,  though,  in  fact,  the  (s 
served  on  the  plaintiff*  omitted  to  state  the  day  on  which  it 
returnable,  merely  requiring  him  to  appear  "  on  Friday,  m 
o'clock  in  the  afternoon."     The  plaintiff  did  not  appear  on 
26th^  the  day  mentioned  in  the  summons,  and  the  constable  hav 
made  oath  before  the  defendant  that  he  had  served  the  summ 
on  the  plaintiff  on  Friday  the  19th  May,  the  defendant  issue 
warrant  against  the  plaintiff  according  to  the  form  (B)  in  the  ^ 
reciting  the  complaint,  the  issuing  and  service  of  the  summons 
the  plaintiff,  and  his  neglect  to  appear.      Under  this  warrant 
plaintiff  was  arrested  and  brought  before  the  defendant,  who 
quested  him  to  enter  into  recognizance  to  appear  and  answer  1 
complaint,  offering  to  take  his  own  recognizance,  but  the  plaini 
refused  to  do  anything  in  the  matter,  stating  that  the  proceedin 
were  irregular,  and  the  defendant  thereupon  committed  him  1 
warrant  (H)  to  the  common  gaol  at  Kingston  until  the  30th  Mi 
then  to  be  brought  before  the  defendant  to  answer  the  complai 
It  was  for  this  imprisonment  that  the  action  was  brought.      T 
case   was    tried  before  Wetmore,  J.,  at  the   King's  Circait 
February,  1873,  when  a  verdict  was  found  for  the  plaintiff! 
the  following  term  of  the  Court  a  rule  nisi  for  entering  a  nonsi 
pursuant  to  leave  reserved,  was  obtained,  against  which,  on 

October  16th  and  20th,  1873.  Morrison  shewed  cause, 
order  to  give  the  defendant  jurisdiction,  the  preliminaries  requl 
by  the  Statute  must  have  been  strictly  complied  with :  and  to  p 
vent  his  being  liable,  he  must  have  had  jurisdiction  over  the  in 
vidual  as  well  as  over  the  subject  matter :  Addison  on  Torts  6 
684,  695.  Jurisdiction  over  the  individual  can  only  be  had  wk 
all  the  statutory  directions  are  complied  with.  The  ma^tj 
must  do  just  what  the  Statute  tells  him  to  do,  otherwise  he  has 
jurisdiction  over  the  individual,  and  is  liable  in  trespass  witk 
malice.     See  Fisher* s  Dig.  5156,  where  the  cases  are  coHed 
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The  Section  providing  for  amendment  cannot   cure  the  defect,        *^7^- 
Wcause  the  proceedings  are  coram  non  judice.     See   Case  of  the       Biboh 
Mw^hnlsea.^ 

The  case  of  Martin  v.  Pridgeon*  clearly  shews  that  that  section 
only  applies  to  a  case  where  the  magistrate  has  issued  a  summons 
properly,  and  so  obtained  jurisdiction  over  the  person,  or  where 
^  defendant  appears,  and  the  merits  of  the  case  are  gone  into. 
Hie  defendant  relies  on  the  issuing  of  warrant  (6)  as  being  the 
nmeas  if  it  was  warrant  (C)  issued  in  the  first  instance,  without 
die  intermediate  summons.     But  that  cannot  help  him,  for  two 
reasons ;  1,  because  warrant  (C)  requires  it  to  be  stated  that  "  oath 
18  now  made  before  me  substantiating  the  matter  of  the  informa- 
tion," which  words  were  not  in  the  warrant  issued  by  the  defen- 
4uit;  and,  2,  because  the  defendant    did  not    profess  to  issue 
^^wrant  (C),  but  warrant  (B),  believing  he  had  issued  a  summons 
Uithe  first  instance.     The  supposed  summons  was  really  no  sum- 
Dions  at  all,  for  the  copy  served  contained  no  day  for  appearance. 
Hie  warrant  on  which  the  plaintiff  was  arrested   was,  therefore, 
Qlega],  and  the  defendant  is  liable  in  trespass.     See  2  Suund.  PL 
^  Ev.  4,  5  ;  Mitchell  v.  Foster ;'  Kerr's  Magistrate's  Acts  o/1869, 
pp.  142,  148,  157,  note  to  §  6 ;    Paley  on   Conv.  81  ;*  Caiidle  v. 
^^ymaur  ;*   Reg.  v.   Heane  f  Janes  v.   Owen  p  Lawrenson  v.  Hill.'' 
Hie  defendant  is  also  liable  for  having  sent  the  plaintifi  to  Kingston 
^^en  there  was  no  common  gaol  there,*  and  the  Act  gi'V'ing  to  the 
^J^atable  the  alternative  of  taking  him  cither  to  St.  John  or  Dor- 
^^ster.     The  defendant  relies  on  the  33rd  Section  of  the  Sum- 
"*^3ry  Conviction  Act,  which  enables  a  Justice  or  Justices  to  com- 
"^t  a  prisoner  to  "such  other   safe  custody/'  beside  the  common 
8*ol,  w  as  he  or  they  deem  fit."     But  in  this  case,  the  defendant 
^'^de  the  commitment  to  the  '*  common  gaol  "  at  Kingston,  and 
^    cannot  now  turn  round  and  say  this   might  be  considered  a 
®^^timitment  to  some  "  other  safe  custody."     He   elected  to  send 
^^ti  to  the  common  gaol  at  Kingston,  and,  having  no  authority  to 

» 10  Co.  68.  *  1  Q.  B  889. 

*  28  L-  J  M.  C.  179.  «  38  L  J.  116. 

*  12  A.  &  £  472  '  2  D  &  B.  603. 

*  Ed.  1867.  "  10  Ir.  C.  L.  R  Exch  177. 

|lJ^  In  1871  the  Lopalatare  passed  an  Act  to  provide  fbr  the  remoyal  of  the  Shiretown 
5^^  Kiogrton  to  dampton,  and  making,  in  the  meantime,  the  gaols  of  St  John  and 
^^^Uiuilaad  tho  gaol  of  King's  Ck>antj. 
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do  this^  he  is  a  trespasser.     The  object  of  this  Section  was  me 
to  enable  the  Justice  to  send  the   defendant  to  a  legal  pi 
custody  for  a  temporary  peiiod.     See  form  of  warrant  (H).     i 
it  would  be  simply  monstrous  if  a  Justice  could  send  a  ma 
custody  in  a  cellar  for  five  days,  and  then  be  allowed  to  sa 
answer  to  an  action,  that  it  was  a  safe  place  of  custody. 
the  magistrate  commits  the   prisoner,  as  was  the  case   here, 
wiitteu  warrant,  it  must  be  to  a  legally  authorized  place  of  conr 
meut.     Barton  v.   Bnchicll '    and  Lcury  v.  Parlrick '    shew 
where,  as  in  this  case,  the  Justice  had  no  jurisdiction,  the  que 
of  bunn  fides  does  not  arise.      In   Cobbft  v.  Grcij^  it  was  held  " 
pa^s  would  lie  for  imprisonment  in  a  wrong  prison.     Aguiu^^ 
commitment  was  for  altogether  too  long  a  time,  and  this 
question  for  the  jury.     See  Fish,  Dig,  5152  and  the  cases 
cited. 
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5.   ft.   T/iomwn,  Q.    C ,  in  support  of  the  rule.     It  was 
clear  in  this  case  that  there  was  no  malice,  and,  indeed,  the  lea^-3nied 
Judge  withdrew  from  the  jury  all  considerations  of  malice,  m^^rely 
directing  them   to  find   the   amount  of  damag*^?  the  plain tittr~  wm 
entitled  to.     The    Act  removing    the  Shiretown   had  been        just 
passed  and   was  unknown   to   the  defendant.      He   took  aL  'Jt  the 
steps  he  could  take.     The  complaint  was  made  in  due  form  vm-  ^der 
oath,  and  the  plaintiflT,  who,  it  was  proved,  had  come  over  tc^  the 
Justice's  after  the  summons  was  served,  was  informed  by  hli^  of 
the  day  it  was  returnable.     He  was  not  misled.     The  5th  Section 
of  the  Summary  Conviction  Act  provided  that  "  no  objection  shill 
be  allowed  to   any  information,  complaint,  or  summons,  for  wj 
alleged  defect  therein,  in  substance  or  in  form,"   and  it  mast  be 
taken  to  mean  just  what  it  said.     The  objection  to  the  copy  of  the 
summons  in  this  case  was  cured  by  this  section.     The  defendant 
substantially  complied  with  the  provisions  of  the  6th  Sectioo^  o* 
the  Act  in  issuing  the  warrant.     Having  jurisdiction  over    ^*^ 
subject  matter  and  over  the  individual,  surely  he  was  not  liable  '^^^ 
less   he  acted  with  malice  and  without  reaf>onable  or  prob*"^ 
cause.     (Ritchie,  C.  J.     There  cannot  be  a  question  that,  if    *^ 
Magistrate  had  jurisdiction,  malice  and  want  of  reasonable  ^^ 
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IfroWble  cause  must  be  shewn.     But  Mr.  Morrison's  contention 
wdiat  he  can  only  have  jurisdiction  when  he  pursues  the  means 
fterally  pointed  out  by  the  statute.)     If  that  were  so,  there  is 
80  use  of  the  Statute  for  the  protection  of  Justices.     Conceded, 
far  the  sake  of  the  argument^  that  the  Justice  had  no  jurisdiction 
to  send  the  plaintiff  to  Kingston  this  was  just  such  a  case  as  the 
Statutes  were  intended  to  provide  for.     "  Without  jurisdiction  " 
flietuit  entirely  without  jurisdiction.     (Ai.len,  J.   You   contend 
tliat  even  where  a  Justice  has  jurisdiction  over  one   part  of  the 
•ulject  matter,  and  none  over  another  part,  he  is  not  liable  with- 
out malice.     Ritchie,  C.  J.  referred  to  BoU  v.  Ackroyd?)  Besides, 
tke  Act  of  1871  contained  no  positive  words  taking  the  gaol  from 
Kingston.     This  was  a  criminal  matter,  and  the  Local  Legislature 
had  no  right  to  pass  a  law  affecting  the  criminal  jurisprudence. 
CBiTCHiB,  C.  J.  The  constitution  of  the  Courts  is  expressly  re- 
tained to  the  Local  Legislature.)     This  was  a  part  of  the  pro- 
c^ure  which   the   [jocal    Legislature  had  no   right    Lo    touch. 
(WlLDON,  J.    Do  not  gaols  belong  to  the  Local  Legislature  ?) 
*W  won'jt  help  it.      It  was  proved  at  the  trial  that  a  building 
^^isted  at  Kingston,  known  as  the  common  gaol,  and  that  was  the 
Wlding  to  which   the  defendant  committed  the  plaintiff.     The 
••"d  Section  of  the  Summary  Conviction  Act  provided  for  this  case 
•^•ctly,  for  the  words  were  very  broad  indeed,  and  could  not  have 
'^Jl  framed  more  nearly  to  meet  what  was  done  here.     See,  as  to 
"^••onable  and  probable  cause,  Walker  v.  /Sbu^  Eastern  Railway  Com- 


Cur.  A'^v.  Vult. 

T'he  judgment  of  the  Court  was  now  delivered  by 

-ttiTHiE,  C.  J.  We  think  that  the  warrant  issued  by  the  def  en- 
J**^t  on  the  non-appearance  of  the  plaintiff  to  the  summons,  is,  on 
'^  Cu»,  a  justification  of  the  arrest.  The  defendant  had  jurisdic- 
^^  over  the  subject  matter  of  the  complaint ;  and  when,  on  the 
'^Orn  information,  he  issued  the  summons  against  the  plaintiff, 
*^^  the  constable  made  oath  that  he  had  served  it  upon  the 
Fyhe  had  jurisdiction  over  this  particular  case,  and  over  the 
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plaintiff's  person,  thoixgh  there  was  an  irregularity  in  a  part  of 
proceedings.     If  the  plaintiff  intended   to  avail  himself   of  i 
defect  in  the  copy  of  summons    served    upon  him,  we  think 
should  have  alleged  that  as  his  cause  of  action,  and  given  evide 
to  shew  that,  in  issuing  the  warrant,  the  defendant  acted  maliciou 
The  plaintiff's  counsel,  however,  expressly  withdrew  the  questio 
malice  from  the  consideration  of  the  jury  ;  and  agreed  that 
verdict  found  for  the  plaintiff  might  be  altered  to  a  verdict  for  1 
defendant,  or  a  nonsuit,  if  the  Court  should  be  of  opinion  t 
want  of  reasonable  and  probable  cause,  or  malice  was  necessar 
make  the  defendant  liable.     So   far,  therefore,  as  relates  to   " 
issuing  of  the  warrant,  and  the  plaintiff's  arrest  under  it,  we  th-^r::iMnk 
the  defendant  is  not  liable  in  trespass. 


I 


Then,  as  to  the  imprisonment  of  the  plaintiff  at  Kingston, 
the  plaintiff  been  imprisoned  under  a  warrant  issued  upon  a 
viction,  the  objection,  that  under  the  Act  34  Vict.  c.  12,  such 
prisonment  was  illegal,  might  have  prevailed;  but  here, 
plaintiffs  imprisonment  at  Kingston  was  only  a  remand  for  : 
custody  until  the  complaint  could  be  heard,  and,  therefore, 
necessarily,  a  committment  to  the  common  gaol  of  the  Cour 
The  33rd  Sect,  of  the  Statute  of  Canada,  32  and  33  Vict.,  c. 
authorizes  a  Justice  to  commit  a  person  brought  before  him 
warrant,  until  the  hearing  of  the  complaint ;    and  such  com 
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ment  may  be  to  the  common  gaol,  or  other  prison,  or  verball;^  -^^7  to 
the  custody  of  the    constable,  "  or  to  such  other  safe  custody  '  "as 

the  Justice  may  think  fit. 

For  these  reasons,  we  think  the  rule  must  be  made  absolut^^^  for 
entering  a  nonsuit 

Rule  absolute  for  entering  a  nonsi   ^^fc-t. 
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\3  TttE  MATTER  OP  OULTON  BROTHERS  Itsbolyksts,  the  president,         1874. 
I>IRECEORS    A5D    COMPANY    op    the    BANK    op   NEW  *^^'«€  ^- 

BRUNSWICK    Claimants,   and  the    INSPECTORS  

OP  the  ESTATE   Contestants. 

iMtHvent  Act   of  1861) — Claim  —  Contestation  of — Pltadiiif/s  —  Unpaiil 
checks — Notice  of  dishonor — Necessitij  of  alletjiwj 
damage  for  want  rf. 

h  icMng  a  claim  filed  against  an  Insolvent's  estate  on  checks  drawn  by  the  Insolvent 
iod  QDpnid  for  want  of  fbnds.  on  the  ground  of  want  of  presentment  and  notice,  it  is 
seeenuy  to  allege  and  show  that,  by  reason  of  want  of  notice,  the  Insi^yent  or  his 
niste  luid  sustained  loss  or  injary. 

Appeal   from   the  St.   John   County  Court.     Oulton   Brothers 

k*ving  made  an  assignment  under  the  Insolvent  Act  of  1869,  the 

Bank  of  New  Brunswick  filed  a  claim,  in  which  they  sought  to 

"^nk  upon  the  estate  as  creditors  to  the  extent  of  $24,800  on  eight 

checks  of  different  dates  between  June  14tli,  1871,  and  May  27th, 

1872,  drawn  by  the  Insolvents  in  favor  of  "Dash  or  Bearer"  upon 

Ae  Cashier  of  the  Bank  of  New  Brunswick,  and  delivered  by  the 

^•olvents  to  one  John  C.  Brown  upon  various  cash  transactions 

*^*d  between  them.     In  the  claim  filed,  it  was  alleged  that  the 

checks  had  been  "  presented  for  payment  and  dishonored  for  want 

^f  funds  ;  and  this  Deponent  saith  that  the  said  cheques  were 

^^en  to  the  said  Claimants  by  the  said  John  C.  Brown  as  collate- 

^  security  for  the   payment  of  certain  Bills  of  Exchange  drawn 

^  the  said  John  C.  Brown,  which  said  bills  were  protested  and 

*^^  now  held  by  the  Claimants." 

X'he  Inspectors  of  the  estate  filed  an  objection  to  this  claim  on 
^^  following  grounds : 

Ist.  The  Insolvents  are  not  indc;btcd  to  the  said  Claimants  in 
^^^  amount  and  in  the  way  and  nature  mentioned  and  set  forth  in 
^^^  claim  filed  by  the  Claimants  in  this  matter. 

Snd.     The  several  cheques  mentioned  and   set   forth   in   the 

5m,  filed  by  the  Claimants,  were  received  by   them  from  one 

tin  C.  Brown,  long  afler  they  were  drawn,  to  wit,  in  the  month 

^)ctober  last   past,  and  not  from  the  said  Insolvents,  or  on  their 

ont. 
9ri.     That  the  said  cheques  are  drawn  upon  the  said  Claimants 
were  receiyed  by  them  as  collateral  security  for  certain  Bills 
Exchange  held  by  them  and  drawn  by  the  said  John  C.  Brown, 
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1874.         which  said  Bills  of  Exchange  were  the  separate  and  private  debt-- 

/"  '"'        of  the  said  John  C.  Brown,  and  on  which  the  said  Insolvents  wer " 

OuLTOH.      ^Qj.  liable,  and  that  at  the  time  the   said   Claimants  received  th-- 

cheques  as  aforesaid,  they  had  no  funds  in  their  hands  belonging 

to  the  said  Insolvents  with  which  to  pay  the  said  cheques. 

4th.  That  the  said  cheques  were  not  presented  at  the  sucf 
Bank  ol  New  Brunswick  for  payment  until  about  the  last  of  the! 
said  month  of  October  laot  past,  and  no  notice  of  dishonor  of  the 
said  cheques  was  given^  either  to  the  said  Insolvents  or  to  their 
Assignee. 

Claimants'  answer:  '^  The  Claimants  in  answer  to  the  contesta 
tion  of  the  Inspectors  say  as  follows  ;  As  to  the  first  allegation  : 

That  the  Insolvents  are  indebted  to  the  Claimants  in  the  amount 
and  in  the  way  and  manner  mentioned  and  set  forth  by  them^  the 
said  Claimants,  in  this  matter. 

As  to  the  second  allegation. 

The  Claimants  say  and  allege  in  answer  thereto :  That  the 
several  cheques  mentioned  and  set  forth  in  the  claim  filed  by  then 
were  not  received  by  them  &om  the  said  John  C.  Brown  in  the 
said  allegation  named  before  the  month  of  October  in  the  said 
allegation  averred,  and  therefore  some  time  afler  the  said  cheques 
were  drawn ;  and  it  is  true  that  they  were  not  received  by  the 
Claimants  from  the  said  Insolvents  or  on  their  account  save  so  fiui 
as  the  facts  hereinafter  set  forth  shew  that  the  Insolvents  wer^ 
benefited  by  the  indebtedness  of  the  said  John  C.  Brown  to  tha 
said  Claimants. 

That  as  to  the  third  allegation  of  the  said  contestants  the  saL. 
Claimants  say  as  follows  : — 

That  the  said  cheques  were  delivered  to  the  Claimants  by  tis 
said  John  C.  Brown  as  security  for  the  amount  of  certain  Bills  m 
Exchange^  drawn  by  the  said  John  C.  Brown^  and  cashed  by  tb: 
said  Claimants^  which  bills  were  afterwards  protested  for  non-pi2 
ment^  and  are  now  due  and  unpaid. 

That  the  said  Bills  of  Exchange  were  in  fact  drawn  by  the 
Brown  for  the  benefit  of  the  said  Insolvents  and  the  money 
therefor^  or  a  larger  part  of  the  same^  was  in  &ct  paid  by  the 
Brown  to  the  said  Insolvents^  or  was  paid  by  him  for  them  it  die^ 
request. 


The  Claimants  admit  that  no  notice  of  dishonor  of  the  said 
^Vieques  was  given  to  the  Insolvents  or  to  their  Assignee  by  or  on 
^^^half  of  the  Claimants,  but  they  deny  that  any  such  notice  was 
^'ecjuired  to  be  given. 

The  Claimants  also  say  that  there  is  nothing  in  the  said  several 
allegations  of  the  said  contestants  which  in  law  bars  the  Claimants' 
^aid  claim." 

One  of  the  Directors  of  the  Bank  being  assignee  of  the  estate, 
^he  contestation  was  heard  before  Charles  Wat ters,  Esquir< ,  Judge 
^f  the  St.  John  County  Court,  when  it  appeared  in  evidence  that  th^ 
^Heques  ^ere,  in  the  month  of  October,  1872,  delivered  by  Brown 
to  the  Claimants,  as  collateral  security  for  certain  Bills  of  Ex- 
change  for  a  large  amount  which  had  become  dishonored,  the  pro- 
ceeds from  which  Bills  had  been  used  in  the  business,  and  for  the 
benefit  of  the  Insolvents.  Judge  Watters  decided  in  favor  of  the 
Olaimant^,  remarking  (after  an  anslysis  of  the  case  and  authorities)  ; 

•*  The  Contestants  admit  by  their  pleadings  that,  at  the  time  the 
cheques  were  delivered  to  the  Claimants,  there  were  no  funds  in 
tKeir  hands  to  meet  them.  'Tis  true  they  state  that  the  checks 
not  presented  for  payment  until  the  last  of  October  and  that 
notice  of  dishonor  was  given,  but  they  do  not  pretend  to  allege 
iHat  the  drawers  or  their  Assignee  have  in  any  manner  sustained 
ajiy  injury  or  loss  for  want  of  either.  If  any  such  or  other  legal 
grounds  of  objection  existed  against  the  allowance  of  the  claim. 
the  Contestants  should  have  distinctlv  stated  and  filed  the  same  as 
required  by  Sec.  71  of  the  Insolvent  Act.  It  is  not  disputed  that 
^heie  cheques  were  bona  fide  drawn  by  the  Insolvents  and  given 
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The  Claimants  also  say  that  nothing  in  the  said  third  allegation         187-1. 
a  bar  to  the  Claimants'  right  to  a  dividend  on  the  said  cheques.         ^^ 

That  as  to  the  fourth  allegation  of  the  said  Contestants  the  said 
aimants  sav : — 

That  it  is  true  that  the  said  cheques  were  not  presented  on 
li.elialf  of  the  Claimants  before  the  time  stated  in  the  said  fourth 
^a.1  legation,  but  whether  or  not  thev  were  presented  before  that 
by  the  said  John  C.  Brown,  the  sail  Claimants  do  not  know, 
they  claim  the  benefit  of  any  such  presentment  it  there  was 
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^^'^^-  by  them  to  J.  C.  Brown  for  a  good  and  valuable  consideratio 
ht  n  and  it  is  also  clear  that,  when  Brown  delivered  them  to  theClai 
ants  they  were  good,  subsisting^  unpaid  cheqijes^  upon  which  1 
Insolvents  continued  liable.  I  have,  therefore,  come  to  the  a 
elusion  on  the  whole  case  that  the  drawers  had  not,  at  any  tic 
from  the  time  of  drawing  these  cheques,  funds  in  the  Bank  torn 
them,  and  that  in  point  of  law,  neither  they  nor  their  Assignee  ( 
set  up  the  mere  want  of  presentment,  or  of  dishonor,  to  exoner 
the  drawers  and  defeat  the  claims  of  the  present  holders  of  ' 
cheques,  the  Claimants,  in  this  case. 

I  therefore  order  that  the  claim  ot  the  said  Claim  aints  in  t 
matter  stand  proved,  and  that  they   be   allowed  to    rank  for 
same  upon  the  Dividend  Sheet  of  the  said  estate  ;    and  I  fortl 
order  that  the  costs  of  this  contestation    be  paid  out  of  the  s 
estate." 

Feb.  17,  1874,  A.  L.  Palmer^  Q.  C,  and  E,  McLeod.  for 
appellants,  contended  that  it  was  necessary  for  the  claimants 
show  want  of  funds,  the  statement  in  the  claim,  of  the  checks  be 
dishonored  for  want  of  funds,  not  being  sufficient.  The  onus  i 
on  them  of  proving  this,  and,  no  evidence  having  been  given, 
Claimants'  case  failed  altogether  2.  They  must  show  not  o 
want  of  funds,  but  no  damage ;  Kemble  v.  Mills.  Blackkm 
Doren  •  shows  that  a  party  is  entitled  to  have  presentment  mad^ 
a  Bill  of  Exchange  even  if  the  balance  is  against  him.  (RiTCi 
C.  J.,  referred  to  Bicker  dike  v.  B  oilman  and*  Rogers  v.  Stevi 
Weldon,  J.,  mentioned  Lugge  r.  Thorpe,^)  In  an  action  at ! 
the  onus  would  be  on  the  plaintiff  to  show  that  the  defendant  co 
not  be  injured.  See  2  Chit.  PL  167;  Rucker  v.  Hitler.*  ' 
debt,  if  any,  was  from  the  Insolvents  to  Brown.  It  was  an  ex 
ordinary  thing  if  A.  could  draw  a  cheque  on  B,  and  the  li 
need  not  pay  it^  or  credit  it  to  the  drawer,  yet  could  take 
assignment  of  it 

5.  R.  Thomson,  Q.  C,  for  the  respondents^  said  that  whil 
cheque  had  some  of  the  characteristics  of  a  Bill  of  Exchangi 

» 1  M.  A  Gr.  767.  *  2  T.  a  717. 

•  2  Gamp.  608.  M2  Bil  177. 

'  1  T.  R.  408.  « 16  Ba.  4«. 
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yet  a  separate  and  distinct  instrument.     The  drawer  ot  a  bill        ^<^7^« 
only  secondarily  liable,  while  the  driwer  of  a  cheque   was        In  re 
ximarily  so,  and  the  only  case  in  which  the  latter  could  sustain 
by  non-presentment  would  be  when  he  had   funds,  and 
Bank  subsequently  failed.     Presentment  of  the  cheques  was 
necessary,  because  want  of  funds  was  equivalent  to  present- 
ixieiit     The  drawer  of  n  cheque  was  never  entitled  to  notice  of 
dishonor,  because  his  liability  was  primary  ;  but,  even  if  he  were 
ordinarily;  he  would  not  be  in  the  present  case  when  there  were 
no  funds.      In  the  claim  filed,  presentment  and  dishonor  of  the 
olieques  were  alleged,  and  the  claim  must  be  taken  as  a  part  of 
tKe    pleadings.     Why   not?      Should   the   Claimants'  allegation 
^tider  oath  go  for  nothing  ?     The  Judge  was  correct  in  deciding 
that  the  pleadings  admitted  no  funds. 

Cur.  Adv.  Viitt. 

The  judgment  of  the  Court  (Rithie,C.  J.  and  Allen,  Weldon 
^^d  Wbtmore,  J.  J.)  was  now  delivered  by 

Ritchie,  C.  J.     It  docs  not  appear  to  have  been  disputed  in 
this  case,  that  the  cheques  on  which  the  Claimants  fimnd  their  cl:iim 
*o  rank  on  the  estate  of  the  Insolvents  were  honajid^  drawn  by  the 
Insolvents,  and  handed  to  Brown  for  a  valuable  consideration,  and 
^ere  by  him  transferred,  likewise  6o/t*\/M',  and  for  a  valuable  coi- 
^deration  to  the  Claimants ;  and  that  there  were  no  funds  of  the 
^Iitivers*  in  the  hands  of  the  Bank  of  New  Brunswick,  the  CI  lim- 
*ixt8,  upon  wtiom  the  cheques  were  drawn,  from  the  time  they 
■^ere  so  drawn  till  the  time  of  contestation,  to  meet  the  same — 
^he  only  grounds   put   forward  by   the   contestants  in   resisting 
^e   claim   being   the    want   of  presentment   and     otice  of  dis- 
honor;   and,  as  the  learned  Judge  says,  there  being  no  pretence 
tilxat  the  drawers  (the  Insolvents),  or  their  assignee,  had  in  any 
0:ia.QQer  sustained  any  injury  or  loss  for  want  of  either.  We  think  the 
olaim  was  properly  allowed.  To  justify  an  exclusion  of  the  claim, — 
the  cheques  being  in  the  hands  of  the  payees,  unpaid  for  want  of 
funds, — ^it  was  absolutely  necessary  for  the  contestants  to  allege 
«nd  show  that,  by  reason  of  want  of  notice,  they,  or  the  Insolvents' 
14 
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^^'^^'         estate  had  sustained  loss  or  injury.     The  principle  on  which 
'    '  Judge  decided  was,  in  our   opinion,  perfectly    conect,    and 

OuLTOH.      t;laini  properly  allowed. 

Amieal  dismissed  with  costs 


F1K)8T  V.  KERi:. 

lo74.  Trustee — lievocailon   of  (luthoriUj  of — Where  hindiiuj  arrangement 

June  27.  be/ore  revocation, 

F.  died  in  the  latter  part  of  August,  1870,  intestate,  having  his  life  insured  in  the 
of  ;>6000,  **  to  be  paid  to  £.  ^the  plaintiff;  his  ^e,  if  she  should  survive  him 
not  to  the  children  of  the  aFsurcd,  or  their  legal  representatives.'*    On  the  18th 
tember  following,  plaintiff  gave  defendant,  in  writing,  authority  to  collect  the  ini 
ance  and  use  it  for  the  purpose  of  paying  the  debts  of  her  husband.     Subsequen 
on  the  16th  Soptcui'  er,  defemlant  not  I'eing  satisfiod  with  the  pi-evious  authot: 
procured  a  deed  poll,  whereby  the  plaintiflp  assigned  tlie  policies  to  him  in  trust 
payment  of  the  balance  of  the  dfbts  due  by  F.,  or  for  (he  purchase  of  such  debts, 
for  payment  of  the  remainder  to  plaintiff     Two  creditors  were  about  taking  ste( 
attach  the  policies  in  the  United  States,  when,  being  informed  by  the  defendant 
the  assignment,  they,  at  his  request,  t  lOk  no  further  proceodings     On    the  S 
March,  187*2.  and  before  defendant  had  paid  over  any  money  in  pursuance  of 
deed,  plaintiff  signed  a  revocation,  and,  through  her  solicitor,  made  a  demand  t 
defendant  of  the  amount  received  on  the  policies.     Notwithstanding  this,  defen< 
distributed  among  the  creditors  what  was  necessary  to  discharge  their  claims 
plaintiff  having  sued  defendant  for  the  whole  sum  received  f^om  the  Insurance 

Held«  Ist,  That  ii  was  competent  fur  plaintiff  to  revoke  the  authority  given  to  d^ 
dant  80  long  as  he  had  neither  parted  with  the  fund  or  euteri  d  into  any   bini 
obligation  with  the  parties  to  whom  the  money  was  to  be  paid. 

2.    That,  as  there  was  no  debt  due  from  plaintiff  to  the  creditors  of  her 

nor  any  obligation  on  her  part  to  discharge  his  indebtedness,  the  fiust  of  di  frnirM  ■  ■  t'u 
having  communicated  to  F's  creditors  the  authority  to  receive  and  pay  oveM^  "the 
money  would  not  be  sufficient  to  prevent  the  plaintiff  from  changing  its  disposr^^  "tiio'i 
by  revoking  the  authority 

o  (Per  Ritchie,  C  J.  and  Allun  and  Weldon,  J.  J  ,  Wetmore  J.  distenfi  ^f.)  'fhat^  the 
engagement  entered  into  with  the  creditors  who  were  about  attaching  the  policie^h^  'wae 
binding,  and  the  plaintiff  could  not  recover  the  amounts  paid  over  to  them 

This  was  an  action  to  recover  money  alleged  to  have  been  J"!"- 

ceived   by  the  defendant  for  the  plaintiff  and  as  her  agent,  -"^^ 

action  had  been  brought  by  the  defendant  and  his  wife  as  adm^E-  ^^- 
trator  and  administratix  of  the  estate  of  William  B.  Frost  decea  ^  ^» 
against  the  Connecticut  Mutual  Life  Insurance  Company  on  two 

policies  of  Insurance,  by  each  of  which  I  he  Company  insured  ™^ 

life  of  W.  B.  Frost  for  the  term  of  his  natural  life,  for  t^OOC^  ^  ^ 
be  paid  at  the  office  of  the  Company  in  Hartford,  ConnecticuK^^^  ^ 
Emma  J.  Frost  (the  plaintiff),  if  she  should  survive  him ;  if  ^^^^^ 
to  the  children  of  the  assured,  or  to  their  legal  representatL^^^*^' 
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ithin  90  days  after  due  notice  and  satisfactory  evidence  of  death        1874. 
On  the  13th  September,  1870,  thr  plaintiff,  at  the  instance        Frost 
o£"  the  d'^fendant,  gave  the  defendant,  in  writing,  authority  to  col- 
lect, and  use  it  for  the  purpose  of  assisting  in  the  payment  of  such 
o^otes  of  hand  as  were  legal  claims  against  the  estate  of  her  late 
*xi-xsband,  the  proceeds  of  the  two  policies  in  her  favor,  then  in 
^ii.«  hands  of  D.  Jordan  for  collection  ;  and  she  thereby  renounced 
*^^T  right  to  direct  the  disposal  of  such  moneys  in  favor  of  the  de- 
i^dant,  Jind  should  remain  satisfied  with  such  appropriation  of 
e  moneys  as  should  be  made  by  him,  and  with  his  declaration 
the  balanc?  of  moneys  to  be  returned  to  her.     The  defendant, 
deeming  this  writing  sufficient,  procured  to  be  drawn  a  deed 
tK>ll  dated  September    16th,    1870,  whereby,  after    reciting   the 
I^Olicies,  the  plaintiff  assigned  them  to  the  defendant    upon  trust 
*ox  payment  o f  the  balance  of  debts  due  by   W  B.  Frost,  or  for 
^O.c  purchase  of  such  debts,  and  for  payment  of  the  balance  to  the 
plaintiff.     Administration  had  been  taken  out  bv  the  defendant 
^Hd    his  wife,  a  daughter  of  the  plaintiff,  with  her  consent.     W. 
«.  Frost  died  in  the   latter  part  of  August,  1870.     The  policies 
'^'cre  in  the  hands  of  Mr.  Jordan  for  collection.     The  defendant 
stated  :  "  I  put  them  in  his  hands  as  agent  for  Mrs.  Frost  before 
^hese   assignments.     I   directed    Mr.  Jordan  to   collect  them  for 
^flrs.  Frost  "     An  action  was  brought  on  the  policies,  and,  when 
^l>out  ready  for  trial,  it  was  compromised  by  the  Insurance  Com- 
pany paying  $4800  net,  out  of  which  the  plaintiff's  costs,  amount- 
ixig  to  $405.80,  were  to  be  paid.     In  payment  of  this   amount  of 
^4r800,  a  check  was  drawn  in  favor  of  the  plaintiff  in  her  name,  and 
tlic  defendant  requested  her  to  indorse  it,  which  she  did  ;  and  he, 
Ctte  defendant)  by  virtue  of  such  check  and  indorsement,  received 
tbc  amount,  out   of  which   he   paid   the  costs  ^405.80,  and  the 
l>a.laiice  he  placed  in  the  hands  of  Daniel  &  Boyd,  subject  to   his 
OT-der,  at  6  or  7  per  cent,  interest,  on  the  19th  January,  1872,  and  the 
^^^^ me  80  remained  up  to  the  30th  March,  1872,  when  he  received 
tlurough  Mr.  A.  L.  Palmer,  a  deed    of   revocation,  dated  26th 
^^arch,  1872,  of  the  power  of  attorney  of  the  16th  September, 
*870,  accompanied  by  a  note  from  Mr.  Palmer  to  the  defendant 
^'  the  30th  March,  1872,  enclosing  the  revocation,  and  demanding 
^*^«  money.   With  this  demand  the  defendant  did  not  comply,  but. 
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^Q74.        in  lieu  of  paying  the  amount  over  to  the  plaintiff,  distiib 
Fbost        amongst  the  creditors  of  W.  B.  Frost  so  much  as  was  necessar 
discharge  the  claims,  leaving  in  his  hands  $700  or  thereabo 
which,  with  interest,  it  was  nor  disputed  belonged  to  the  plain* 


V, 


The  plaintiff  now  claimed  the  full  amount  of  $4800,  less  $405 
with  interest  from  the  19th  January,  1872. 

It  was  shewn  that  there  were  two  notes  of  W.  B,  Frost, 
were  held  on  discount  in  the  Bank  of  Montreal.     That  the  B 
was  about  attaching  the   Policies   in  the  United  States ;  and 
consequence  of  the  assignment  and  a  letter  written  by  the  de 
dant  to  Mr.  Richardson  (the  manager)  informing  him  of  the  assi 
ment  and  requesting  him  to  stop  proceedings,  the  Bank  agreed 
to  do  it.     The  same  thing  was  stated  as  to  Mr.  Deveber,  an.* 
claim  held  by  him  against  the  deceased.     A  verdict  was  takeix. 
consent,  subject  to  the  opinion  of  the  Court,  and  to  be   fin 
entered  as,  under  the  facts  and  law,  should  be  directed^  the  Co 
to  have  power  to  draw  inferences,  if  need  be. 

Feb.    10  and   11.     A.  L.  Palmer,  Q.  C,  foi  the  plaintiff, 
tended,  Ist.  That  the  money  belonged  to  her,  and  the  defendant 
could  set  up  no  jiis  lertm,     2nd.  That  creditors  of  W.  B.  Fx"0«t, 
qiiofid  the  plaintiffs,  were  perfect  strangers.     3rd.  The  policy «    at 
the  time  of  assignment,  was  a  chose  in  action  not  assignable    ^ 
law,  and    at  law  the  defendant   was    her   attorney.      4th.    Vflie 
assignment  was  entirely  voluntary,  and,  therefore,  both  at  law    a-iid 
in  equity,  was  revocable.    5th.  That,  after  the  money  was  recei'^^^^i 
nothing  was  done  till  the  power  was  revoked.     6th.  That  the     ^^" 
strument  made  no  agreement  with  the  creditors.     7th.  There  '^^^^ 
no  trust  created  at  law,  because  there  was  no  legal   assignm^^*^^ 
and  could  be  none  because  it  was  a  chose  in  action.     8th.  X^^* 
assignment  being  merely  an  equitable  assignment,  and  withe— ^^^ 
consideration  and  voluntary,  a  Court  of  Equity  would  not  enfo 
it  against  a  volunteer.     9th.  It  was  only  an  agreement  to  assij 
10th.  The  plaintiff  never  authorized  the  defendant  to  make 
agreement  for  her  with  the  creditors.     The  counsel  cited  Edw^^^^ 
V.   Jones  ;*    Meek  v.  Kettlewell  ;*    IValwyn  v.  OoutU  ;*   Oarrar^"^ — 
Lauderdale.* 

>  1 M.  &  Cr.  226.  '  *8M«r.707 

MHm,464.  «8Sliii,l. 
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'.  tV,  Welion^  Q.  C,  for  the  defendant^  submitted  that,  as,  in  ^074 
un/ti  r.  CinUU  and  Qarrard  ^,  Lajiderdale,  the  creditors  were  re"  Pbow 
ed  to  give  their  assent  by  signing  the  deed,  they  were  not 
icable  to  the  present  case.  But  the  latter  of  those  cases  had 
I  doubted.  The  defendant  had  full  authority  to  act  for  Mrs. 
(t  as  her  agent,  and  to  bind  her  by  the  arrangement  he  made 
.  the  creditors.     The  plaintiff  was  also  estopped  from  repudia- 

the  arrangement  made  by  the  defendant.  She  sent  him  to 
world  with  that  document,  by  means  of  which  he  was  enabled 
et  third  parties  to  take  a  particular  course,  and  she  would  be 
ad  by  this,  independent  of  the  question  of  agency.  See  ^r«Zirr 
)raktford^  The  Bank  of  Montreal  and  the  other  creditors 
d  on  the  arrangement  made  with  the  defendant,  and  this  dis- 
;ui8hed  the  present  case  from  those  cited  on  the  other  side. 

deed  made  a  valid  assignment,  and  clothed  the  defendant 
i  power  to  collect  and  receive  the  money.  It  was  true  she 
[it  have  revoked  the  power  before  anything  was  done,  but, 
ing  endorsed  the  check,  it  was  then  no  longer  a  cho  e  in  action) 
the  money  was  actually  handed  over  in  pursuance  of  the  deed* 

following  cases  and  authorities  were  also  cited  : —  Willmms  v 
iyn  f'  Perry  on  Trusts  §  593  ;  Atkins  v.  RevelL^ 

Cur.  Adv.  VuU, 

he  judgment  of  Ritchie,  C.  J.  and  Allen  and  Weldon,  J.  J, 
now  delivered  by 

.rrcHiE,  C.  J.  After  stating  the  facts  in  the  case,  he  continued : — 
think  it  was  in  Mrs.  Frost's  power  to  revoke  the  authority 
n  by  her  to  the  defendant,  so  long  as  he  was  her  mere  agent 
isnager  in  respect  to  the  fund  placed  by  her  at  his  disposal  in 
manner  directed,  and  he  had  not  parted  with  the  proceeds,  or 
red  into  any  binding  obligation  with  the  parties  to  whom  the 
ley  was  to  be  [aid  under  the  authority.  See  Williams  v 
ritt  ;*  Bnnd  v.  Hampshire."  In  Figgures  v,  Evans^  Lord  Camp- 
thus  sums  up  the  doctrine  : — "  In  Equity,  where  the  real  in- 
ion  of  the  transaction  is  looked  at,  it  has  long  been  established 

>  1  E.  ft  B.  749.  «  14  £«it  697. 

'a8Iu  J.  Ch.  64.  •!  M.  ft  W.  872. 

*  1  DiQci,  F.  ft  J.  860.  •8£.ftB.  879. 
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that^  the  object  being  that  the  party  shall  distribute  as  agent,  the 
principal  may  revoke  till  the  agent  has  bound  himself  to  the 
creditors  ;  and  Courts  of  Law  have  followed  the  decisions  o^ 
Courts  of  Equity  in  this  respect." 

In  the  present  case,  inasmuch  as  there  was  no  debt  or  contract 
existing  between  Mrs.  Frost  iind  the  creditors  of  her  husband,  nor 
any  obligation  ou  her  part  to  discharge  his  indebtednesSt  the  me 
circumstance  of  the  defendant's  communicating  to  the  credi*"or8 
W.  B.  Frost,  Mrs   Frost's  authority  to  him,  would  not  be  sufficie 
to  ve&t  ill  such  creditors  such  an  interest  in  the  fund  as  to 
from  Mrs.  Frost  the  right  to  change  its  disposition  by  revoki 
rhe  defendant's  authority  ;  and  that  distinguishes  this  case  from 
well  known  class  of  cases,  where  a  voluntary  assignment  is  m 
by  a  party  for  the  discharge  of  his  otvn  indebtedness j  and  there  L  ^  a 
communication  to  the  creditors,  and  an  assent  by  them  to  the  za.p- 
propriation,  whereby  the  disposition  of  the  fund  is  fixed  for  tla>^jir 
benefit  irrevocably.     See,  among  other  cases,  Acton  v.  Wuodgat-^  I 
Bum  V,   C(irvalho  ;^  Morrtll  v,   WoUon.^     Then,  did  the  defendstnt 
enter  into  any  binding  engagement  with  all  or  any  of  the  creditcjrs 
ofW.   B.   Frost?     We  think  he  clearly   did  with  the  Bank     of 
Montreal,  who  were  about  attaching  the   Policies  in  the  United 
States,  and  who,  in  consequence  of  the  assignment  to  the  deffen- 
dant,  and   by  him  communicated  to   them,  and   the   defendant* 
letter  to  their  agent,  Richardson,  agreed  not  to  do  so.     It  was  ^* 
mitted  Deveber  stood  in  the  same  position  as  to  his  claim,  «t^ 
there  does  not  appear  to  have   been  any  arrangement  or  enga^' 
ment  with  any  other  creditors,  and  no  amount  was  paid  over   ^ 
the  defendant  before  the  revocation.     The  verdict  must,  therefo*** 
be  entered  for  the  plaintiff  for  the  amount  which  came  to   ^^ 
defendant's  hands,  with  interest^  less  the  cost,  and  after  deducti-^ 
a  sum  sufficient  to  pay  the  difference  remaining  due  on  the  B^^ 
and  Dcvebcr's  claims,  after  crediting  the  amount  due  to,  or    '^ 
ceived  by  the  Bank  and  Deveber  respectively,  on  the  distributioc:^'* 
the  assets  of  W.  B.  Frost's  estate. 


Wbtmoris,  J.     While  fully  agreeing  with  the  principles  of  9^^^ 
on  which  the  judgment  of  the  Court  is  based,  I  yet  do  not  th:^^ 


1  2  M.  &  K.  495. 
•  4  My.  &  Cp.  702. 


*  16  B«T.  197. 


This  was  an  action  of  assumpsit  brought  to  recover  a   balance 
^^^  on  a  quantity  ol  lumber  delivered  by  the  plaintiff,  who  resided 
**  Westmorland  County,  to  the  defendant  for  shipment.     Tliere 
^^  a  \iritten  memorandum  of  agreement  made  on  the  third  day  of 
^piil,  1871,  specifying  the  description  of  lumber  to  be  delivered, 
**^d  the  defendant  thereby  agreeing  to  pay  for  the  same  $8  ptr 
'•^oilsand.    The  plaintiff,  claiming  th;*t  there  was  a  balance  due  him, 
f'*^  the  defendant,  who,  at  the  trial  before  Allen,  J.,  at  the  West- 
morland Circuit  in  January,  1874,  set  up  the  following  defence  s. 
*•  That  there  was  a  written  agreement,  cot»^mporaneous  with  the 
^uer,  as  follows ;  "  When  the  season's  shipments  are  over,  if  J. 
"^^cintoeh  cannot  turn  out  &8  for  lumber  as  naid  Mi*.  Jones.  Mr 


V. 

Eebk. 


TriXITY  TER^r,  XXXTTI  VICT.  348 

lliere  was  such  a  binding  arrangement  entered  into  by  the  Bank  of  ^^'*^ 
Montreal  and  Mr.  Deveber  with  the  defendant,  as  would  have  Fboot 
prevented  them  going  on  with  their  threatened  proceedings  to 
attach  the  policies  in  the  United  States,  or  that  there  was  any 
change  in  the  position  of  the  parties  to  prevent  a  revocation  of  the 
authority  to  the  defendant.  This  being  my  view  of  the  case,  I 
think  the  plaintiff  is  entitled  to  recover  the  full  amount  received 
by  the  defendant. 

FisuxR,  J.,  took  no  part. 


JONES  V.  McINTOSH.  1874. 

June  27 

Construction  of  contract — JMiere  it  is  sV'Sceidihle  of  Uvo  meanlwjs — 

Mitfdirectioii„ 

^''^cre  an  instrament  18  susceptible  of  two  meanings,  one  of  which  is  reasonable  and 
Probable,  and  the  other  altoge:  her  improbable,  it  ought  to  be  construed  in  the  former 
*c«ue,  unless  it  is  dear  that  the  other  construction  was  intended. 
*  '^K'^  to  ddiTer  to  M.  a  quantity  of  lumber.  At  the  time  of  entering  into  the  con- 
^v^et,  the  ibrmer  rigned  a  writing  as  follows:— ** When  the  season's  shipments  are 
^▼er  if  M.  cannot  turn  out    8  for  Inm^  er  as  paid  J  .  J  will  take  off  25  cents  of  <-ach 

^  *iiperfidal.  or  the  loss  if  any," 

^^    That  this  meant  that  the  deduction  of  26  cents  was  intended  to  be  a  maximum 
^Ua,  ftnd  that  the  words  '*  or  the  loss  if  any,'*  would  only  apply  in  the  event  of  the 

^ooi  bdng  less  than  26  cents  per  thousand. 

^'fire  the  8a>  stantial  question  in  this  case  was  whether  a  sumi  of  money  was  paid  as  > 
^ettleiuent  of  accounts,  the  ourr  refused  a  new  trial,  moved  for  on  the  ground  of 
misdirection,  in  the  Judge  leaving  to  the  jury  whether  a  draft  for  rhe  amount  was  a 
tettlement.  no  draft  tieing  in  evidence-  it  being  quite  immaterial  whether  the  money 
paid  by  means  of  a  draft  or  not. 
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JONEM 

McIntosh. 


Jones  will  take  of!  25  cents  of  each  M  superficial,  or  the  loss  if  any, 

— the  meaning  of  which  agreement,  the  defendant  contended,  wai 

that  any  loss,  even  though  it  exceeded  25  cents  per  M  (as  it 

alleged  was  the  case)  should  be  (deducted.     2.  That  the  defendan^^ 

shortly  after  the  making  of  the  agreement,  being  dissr  tisfied  wit^s 

the  lumber  which  the  plaintiff  was  shipping,  gave  him  notice 

he  would  only  receive  it  on  the    plaintiff's    account,  and  that  k 

was  shipping  it  on  the  plaintiff's  account,  and   not  on  his  ow 

The  learned  Judge,  however,  directed  the  jury  that  the  meanir 

of  the  cotemporaneous  agreement  was,  that  the  deduction  of  S 

cent?<  was  intended  to  be  a  maximum  sum,  and  that  the  word,** 

the  loss  if  any,"  would  only  apply  in  the  event  of  the  loss 

less  than  25  cents  per  thousand.     Moreover,  in    addition  to  th — 

the  jury  found  that  the  words,  "  or  the  loss  if  any,"  were  add_-^ 

after  the  paper  was  signed  by  the  plaintiff,  and  without  his  conse^^ 

A  verdict  being  found  for  the  plaintiff  for  $1061,  in  the  foUowi — m 

Hilary  term,  S.  R.  Thomson^  Q.  C,  obtained  a  rule  nisi  for  a  n^^ 

trial,  on  the  grounds  of  misdirection  and  of  the  verdict   bem^'X 

against  evidence,  the  misdirection  consisting:  1.  In  the  ruling  bef^isr 

referred  to  on  the  agreement.     2.    In  calling  the  attention  of  "^zJn 

jury  to  a  draft,  which  was  not  put  in  evidence  by  reason  of  its  «30i 

being  stamped,  but  which  had  been  spoken  of  by  the  defendant      M 

crosb-examination,  and    remarking  that  "  the  transaction  of    "Khe 

draft  was  strong  evidence  of  a  settlement   to  that  date."     8.      I^ 

telling  the  jury  the  plaintiff  might  recover  the  value  of  the  luml::3«r* 

irrespective  of  the   contract.     4.  In  telling    the  jury  that,  L^  « 

settlement  was  made  by  the  draft  of  May,  1871,  they  were  relie^^^J 

from  the  necessity  of  finding  whether  there  were  one  or  two  coa* 

tracts  about  the  lumber.     5.  In  not  leaving  to  the  jury  the  q«x«i* 

tion  whether  the  whole  contract  had  not  been  abandoned,  and    w 

lumber  shipped  by  the  defendant  on  the  plaintiflfs  account. 

April  21,  1874.  Hickman  shewed  cause,  and  contended  tJbA 
whatever  variation  there  was  from  the  contract  was  with  «* 
defendant's  consent,  and  that,  even  if  there  was  a  breach  of  cofl* 
tract  by  the  plaintiff,  yet  the  defendant,  having  received  his  gooA» 
would  be  liable  for  their  market  value  to  the  plaintiff,  and  ^ 
merely  for  what  the  defendant  may  have  realized  on  them,  ai^ 


MoIktobh 
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Could  not  take  them  away  and  sacrifice  them  :  ee  2  ClnL  Con,  ^^7^- 
♦65,  466.*  The  direction  on  this  branch  of  the  case  was  there-  Jokb"* 
fojrc  nght.  The  direction  on  the  agreement  was  also  proper,  as  no 
otlxer  reasonable  construction  could  be  given  to  it ;  but,  at  any 
Ate,  it  was  immaterial  with  the  finding  of  the  jury  that  the  words 
"  OT  loss  if  any'*  were  inserted  after  the  agreement  was  signed. 
rixcre  was  ample  evidence  to  sustain  the  finding  of  the  jury. 

^.  R,  Thomson,  Q.  C,  in  support  of  the  rule,  said  that  the  jury 

^^le  not  warranted  in  finding  that  the  words  "  or  loss  if  any  '* 

inserted  after  the  signing  of  the  contract;  and  that  the  proper 

Btruction  of  the  agreement  was  that,  2o  cents  per  M.  should  be 

deducted  if  the  lumber  realized  anything  less  than  $8  ;  and,  if  the 

l^^s  exceeded  25  cents,  whatever  it  might  be  was  to  come  off.  The 

^^"cction  to  the  jury  as  to  the  draft  was  conclusive  ground  for  a 

^^^^  trial,  as  the   draft  was  not  in  evidence.     This  question  was 

P^t  to  the  defendant,  '*  was  not  a  paper  read  to  you  in  these 

^ojds  ?  "  (setting  out  the  draftj.  Thus,  tho'  this  was  an  unstamped 

^strument,  its  contents  were  got  before  the  jury,  and  the  plaiatifi" 

f^ceived  the  whole  lienefit  of  it.  without  taking  the  responsibility  of 

Actually  ofiering  it  in  evidence.     The  counsel  said  he  based  his 

^I'gument  on  SIntterie  v.  Pooley*     (Ritchie,  C.  J.     There  declara- 

ttons  as  to  a  void  deed  were  held  admissible.)     The  counsel  then 

•aid  he  drew  this  distinction, — if  it  be  shewn  that  a  Bill  of  Ex- 

^ange  is  unstamped,  it  was  not  competent  to  give  any  declara- 

^on«  regarding  it.     The  provisions  in  the  Act,  that  an  unstamped 

^btrament  should  have  no  effect  in   law  or  equity,  was  directly 

Contravened  by  the  direction  with  reference  to  the  draft.    (Ritchie, 

C.  J.,  referred  to  Ros.  Ev,  as  to  an  unstamped  instrument  being 

'laed  to  prove  collateral  facts.)      This  was  not  a  collateral  fact, 

^t  was  vital  to  the  issue.     Declarations  regarding  a  paper  were 

only  admissible  in    evidence,   when    the   paper   itself  would   be 

^videnc-?.      On   these  grounds,  coupled  with    the  unsatisfactory 

'^tTire  of  the  plaintiff's  evidence,  there  should  be  a  new  trial. 

Cur.  Adv.  VuU, 
The  judgment  of  the  Court  was  now  delivered  by 
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15 


346 


CASES  IN  THE   SUPREME   COURT, 


1874. 


JOHKS 

MoIrtosh. 


EiTCHiE,  C.  J.  The  jury  having  found  that  the  special  contra 
was  not  performed  by  either  party ;  and  havings  under  the  Judgf 
direction,  in  that  view  of  the  case,  given  a  verdict  for  the  plaint 
for  the  value  of  the  lumber  delivered  to  the  defendant,  and  n 
paid  for  ;  tlie  questions  in  this  case  are  reduced  to  the  following  :- 
1st.  Whether  the  Judge  put  a  proper  construction  on  the  writii 
signed  by  the  plaintiff,  at  the  time  the  contract  for  the  lumber  w 
entered  into,  on  the  3rd  April,  1871  ;  and  2nd.  Whether  the  ju 
were  justified  in  finding,  as  they  did,  with  reference  to  the  writinf 

The  writing  was  in  the  following  words  : — 

*•  When  the  sc^ason's  shipments  are  over,  if  J.  Macintosh  cans 
turn  out  $8  for  lumber  j<s  paid  Mr.  Jones,  Mr  Jones  will  take  i 
25  cents  of  each  M  superficial,  or  the  loss  if  any. 

"  Abxkr  Jones." 


The  Judge  construed  this  to  mean  that  the  deduction  of  5 
cents  was  intended  to  be  a  maximum  sum,  and  that  the  words  " 
the  loss  if  any,"  would  only  apply  in  the  event  of  the  loss  beii 
less  than  25  cents  per  thousand.  This  construction  will  give 
meaning  to  all  the  words  of  the  writing  ;  but,  according  to  the  co 
struction  as  contended  for  by  the  defendant,  no  eflfect  would  I 
given  to  the  words  "  twenty-five  cents  of  each  M  superficial,** 
the  loss  should  exceed  that  sum,  the  use  of  which  words  would  I 
not  only  unnecessary,  but  absurd,  if  the  plaintiff  intended  to  bin 
himself  to  deduct  whatever  the  defendant's  loss  might  be  on  tl 
shipments  of  the  lumber.  We  can  very  well  understand  why  tl 
plaintiff  might  be  willing  to  bind  himself  to  such  a  small  dedu< 
tion,  (limiting  the  amount)  from  the  price  ot  the  lumber  which  tb 
defendant  had  agreed  to  pay,  in  the  event  of  his  being  a  loser  fa 
the  shipments ;  but  it  is  not  very  probable  that  a  man  who  ha 
entered  into  a  contract  to  furnish  another  with  lumber  at  a  certai 
sum  per  thousand  (as  the  plaintiff  here  did  with  the  defendant 
would  bind  himself  to  deduct  from  the  agreed  price,  whatever  loi 
the  purchaser  might  sustain  in  the  subsequent  sale  ot  the  lumber- 
thus  taking  the  whole  risk  of  any  loss  upon  himself.  Such 
transaction  could  not  be  considered  a  sale  at  all.  Where  a 
instrument  is  susceptible  of  two  meanings,  one  of  which  is  reaaoi 
able  and  probable,  and  the  other  altogether  improbable,  it  oogl 
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fo      be  constraed  in  the  former  sense,  unless  it  is  clear  that  the        ^^74. 
o^lser  construction  was  intended.  Jem 

If  the  jury  were  justified  in  finding  that  the  words,  "  or  the  .oss     moIxto  h 

if   ^uiy,"  were  added  alter  the  paper  was  signed  by  the  pluintifF  and 

'^^'fchout  his  consent,  it  is  immateriril  whether  the  correct  construc- 

tic:>-ii  was  put  on  those  words  or  not,  because  then  the  paper  would 

b^     read  without  them — as,  in  eflFect,   the  jury  were  directed,  by 

t^  J.  ling  them  to  deduct  25  cents  per  thousand  from  the  value  of 

tb^^  lumber  delivered  to  the  defendant,  as  it  was  proved  that  he 

8i^>>^tained  a  loss  on  fhe  shipments.      But  we  think  the  jury  were 

j*^  stifled  in  their  finding  on  this  point.     The  words,  •'  or  the  loss 

i^       any>"  certainly  appeared  by  their  position  on  the  paper,  as  if 

^fc^^y  had  been  written  after  the  plaintiff  signed  his  i.ame  to  it,  and 

*«^X^y  were  also  written  with  different  ink  from  that  with  which  the 

''^^ ^t  of  it  was  written.     The  defendant  explained  how  this  might 

""^^e  happened  ;  but  whether  this  explanation  was  satisfactory  or 

^^ot,  was  entirely  a  question  for  the  jury.     It  may  be  admitted  that 

^^ither  the  plain tiS  nor    the    defendant  gave    very    satisfactory 

^"Vndence ;  but  in  view  of  all  the  circumstances  of  the  case,  we  are 

^ot  prepared  to  say  that  the  jury  were  not  warranted  in  finding  as 

^^cy  did  on  this  point. 

We  think  there  is  nothing  in  the  objection  that  the  learned 
*udge  misdirected  the  jury,  in  leaving  to  them  whether  the  draft 
^H  favor  of  Harris  for  $IS40,  was  a  settlement  of  accounts  between 
^He  parties  up  to  that  date,  no  draft  being  in  evidence.  It  was 
^ot  disputed  that  the  defendant  had  paid  Harris  $134,  on  account 
ot  the  plaintiff; — whether  that  sum  was  paid  by  means  of  a  draft, 
^T  not,  was  entirely  immaterial.  The  substantial  question  was, 
^^hether  it  was  paid  by  the  defendant  as  a  settlement  of  accounts 
^iththe  plaintiff  up  to  that  date  ;  and,  if  so,  whether  that  was  not 
^Utirely  inconsistent  with  the  defendant's  contention,  that  he  was 
•Kipping  the  lumb^ir  on  the  plaintiff's  account  and  not  on  his  own 
^<5coimt  There  was  no  doubt,  in  fact,  that  the  money  was  paid  by 
'^^©ans  of  a  draft  on  the  defendant,  though  the  draft  was  not  in 
^^dence ;  and  no  possible  wrong  was  done  to  anybody  by  casually 
speaking  of  a  draft  in  connection  with  the  payment  of  the  $1340. 

Rule  discharyed. 
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,^^t.  Doe  d.  HACHE  v.  HACHE. 

Ju,tc  27 


EJ\*tmjnt — Advjrsf  possession — Xetv  trial. 

A  plAintiff  in  ejectment  will  not  he  granted  a  new  trial  on  f  lie  groond  of  tb 
being  against  eridenoe,  anleas  oi^er  exceptional  oircomstanceB^ 

Ejectment  tried  at  the  Gloucester  Circuit  in  September 
before  Wetmore,  J.  The  jury  found  that  the  lessor  of  the 
tiff  had  the  documentary  title  to  the  land  in  dispute,  whicl 
portion  of  Lot  No.  19,  in  the  rear  of  what  was  known  as  the  ] 
Grant,  but  also  found  that  the  defendant  had  had  possess 
upwards  of  twenty  years,  and,  under  the  direction  of  the  1 
Judge,  returned  a  verdict  for  the  defendant.  In  the  fol 
Michaelmas  term,  D.  S.  Kerry  Q,  C,  obtained  a  rule  »w 
new  trial  on  the  grounds  of  misdirection  and  of  the  verdic 
against  evidence,  citing  Pes  Barres  v.  fVhite;^  Ad.  £/.  579. 

February  4,  1874.  Morrison  shewed  cause,  and  contend 
the  case  rested  altogether  on  the  question  of  possession  in 
fend  ant,  of  which  there  was  abundant  evidence ;  and,  as  thii 
question  of  fact  for  the  jury,  the  Court  should  not  disturl 
verdict.  Doe  d,  McGloyn  v.  Peters ;'  Doe  d,  Kimpsoa  v.  Craft;* 
V.  Pearl  ;*  Eunng  v.  Burnett*  were  cited. 

D.  S.  Kerr,  Q.  C,  was  heard  in  support  of  the  rt 
cited  Destjarres  v.  White  /  Readinrj  v.  Rciwsterne  ;^  Doe  v.  Chase  / 
Stat.  c.  139  §§3,  4,  14 ;  Merritt  v.  Quinton  ;*°  Eevett  v.  Brown  ;*' 
Mayor  of  St.  John  v.  LiUlehale  ;**  Gidney  v.  Bates  ;^^  Creelman  v. 


8on.^* 


Cur.  Adv. 


The  judgment  of  the  Court  (Ritchie,  C.  J.,  and  Allbn 
DON  and  Wetmore,  J.  J.,  was  now  delivered  by 

Ritchie,  C.  J.  This  case  turned  on  the  question  of  posi 
There  was,  no  doubt,  somewhat  conflicting  testimony,  I 
learned  Judge,  who  tried  the  cause,  is  of  opinion  that  th< 

U  Kerr  617.  »  Lord  Bavmond's  B. 

•Am.ed.  •  8  AIL  601. 

»  4  AIL  191.  »«  Ber.  209. 

« 1  Kerr  661.  "  6  Bing.  7. 

•  2  Sm  L.  G.  lit  Am.  ed.  641.  **  Ster.  Dig.  271. 

MlPetan4l.  "Id  886. 

^  1  Kerr.  696.  ««  8  AIL  460. 
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sufficient  evidence  to  sustain  the  finding  of  the  jury,  in  which  view,        1874. 


r  a  careful  perusal  of  the  evidence,  we  concur.     Under  these        Dot  d, 
circumstances,  as  it  was  a  case  peculiarly  for  the  jury,  it  would  not     H  ao  h  b 
proper  for  us  to  interfere,  as  we  are  unable  to  discover  that  the     j,     '  ^ 
diet  was  clearly  against  the  weight  of  evidence  ;  and  more  par- 
ticularly so,  as  the  verdict  is  not  conclu:»ive,  and  there  is  nothing 
to  prevent  another  action  being  brought.     It  is  not  usual  to  ><rant 
grant  a  new  trial  to  a  plaintiff  in  ejectment,  on  the  ground  of  the 
diet  being  against   evidence,  unless  under  exceptional  circum- 
nces,  as  when  rights  would  be  barred  oy  the  Statute  of  Limita- 
tions. 

Ride  discharged. 


FAWCETT  V.  ALLEN.  1874. 

Junt  '27 

Practice  -Change  of  Yenue — Motion  for. 
An  application  ibr  change  of  venae  must  be  made  at  Chambers 

C  fV,  Weldofiy  Q.  C,  moved  to  change  the  venue  in  this  cause, 
^e  application  being  made  on  special  grounds ;  but  the  Court 
^'^fiised  to  entertain  the  motion,  observing  that  it  should  be  made 
^fore  a  Judge  at  Chambers. 


Ex  part'  THEAL  et  ah  ^®'^^* 

^  June  27. 


Companies — Unincorporated — Liability  of  members, 

certain  members  of  an  unincorporated  ApsociatloQ  acted  under,  and  received  the 
^encAt  c^a  oonstitation  and  bye-laws  framed  by  a  person  employed  before  they  be 
Oune  memben,  they  were  held  liable  in  an  action  brought  for  services  performed  in 
^mparing  raoh  constitution  and  bye  laws. 

Theal  and  others  were  officers  of  the  Millmen's  Association 
incorporated)  in  the  City  of  St.  John,  some  of  whom  employed 
John   Kerr  to  draft   a  constitution   and  bye-laws  for  the 
on.     Kerr  did  so,  and,  some  disagreement  arising  between 
"^m,  the  Association  disputed  his  bill,  and  an  action  was  brought 
the  officers  to  recover  the  amount.     The  case  was  tried  in 
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^^74.  the  Civil  Court  of  Portland,  when  the  plaintiflF  recovered  a  verdict 
ExpuHe  for  $36.  A  rule  »?«/',  for  a  writ  of  certiorari  to  remove  the  pro- 
ceedings, was  afterwards  obtained  irom  a  Judge  at  Chambers,  on 
the  ground  of  there  being  no  evidence  to  warrant  a  verdict  against 
all  the  defendants,  as  some  of  them  had  nothing  to  do  with 
employing  the  plaintiff,  and  were  not  oiRcers  or  members  of  the 
Society,  when  the  work  was  done. 

W.  Pugsley  now  shewed  cause,  and  contended  that  the  defen- 
dants, having  adopted  the  labors  of  the  plaintiff,  and  received  the 
benefit,  could  not  escape  the  liability  to  pay  him  for  his  services. 

E.  L,  Wetmore  supported  the  rule. 

Fer  Curiam.  Rule  discharged. 

AiJ^EN,  J.  was  not  present. 


^®''*-  DUNPHY  V.  WILLIAMS. 

June  27. 

Accretion — Islands — Trespass. 

Where  an  Island,  which  has  grown  out  of  the  water,  has  a  channel  dividing  it  Srom  the 
land  adjacent,  the  proprietor  of  the  latter  cannot  claim  the  island  as  belonging  to  it 
by  accretion 

Trespass  qtiare  clausum  fregit^  tried  at  the  last  May  Sittings  fo^ 
York,  before  Allen,  J.     The  loctts  in  quo  consisted  of  a  smj 
island  in  the  River  St.  John.     At  the  trial,  both  parties  relied 
prior  possession,  and  this  question  was  left  to  the  jury,  who  fouiuf 
for  the  plaintiff,  with  damages  at  $8.    The  defendant  also  daimec/ 
that  the  island  belonged  to  him,  as  having  been  formed  by  accre< 
tion  to  the  Flat  Island  lot,  which  was  adjacent,  conveyed  to  hiia 
in  1848,  by  one  Currie.     It  did  not  appear  that  Carrie  ever  had 
any  title  to  the  land,  except  by  possession. 

It  was  proved  that,  as  much  as  45  years  ago,  there  was  a  channel 
between  the  two  islands,  which  had  continued  until  recently  about 
one  or  two  rods  wide.  Upon  this  evidence,  the  learned  Judge 
directed  that,  as  there  was  no  title  to  the  lorui  in  quo,  shown  in 
either  party,  the  jury  should  find  for  the  one  having  prior  possess^ 
ion,  and  on  a  former  day  of  this  term, — 
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€lregory  moved  fora  new  trial,  on  the  ground  of  misdirection ; 
>utending  that,  to  make  land  which  grows  out  of  the  water,  a 
of  the  adjoining  soil,  it  was  not  necessary  that,  when  it  first 
fitppeared  above  the  surface,  there  should  be  no  water  between  it  and 
t^lxe  land  so  adjoining,  provided,  by  its  continued  growth,  it  sub- 
s^cjuently  became  connected.  He  submitted  that,  as  the  island  in 
dispute  had  really  sprung  up  between  two  projecting  points  of  the 
<i^fendant*8  property,  the  question  of  accretion  should  have  been 
l^ft  to  the  jury.  The  rule  was  also  moved  for  on  the  ground  of 
^  tx  €  verdict  being  against  evidence. 

Cur,  Adv.  Vult, 

The  judgment  of  the  Court  was  now  delivered  by 

BiTCHiB,  C.  J.     We  think  there  was  no  misdirection  in  this 
^^^fc^e.     Had  it  appeared  that,  after  Currie,  under  whom  the  defen- 
dant claimed,  got  possession  of  the  adjticent  Flat  Island  lot,  this 
^^land  now  in  dispute  had  been  formed   by   alluvion,  it   mav  be 
^Viat  it  would  have  belonged  to  him,  as  being  on  his  side  of  the 
line  dividing  the  stream  between  Sugar  Island  and  Savage  Island  ; 
^lat,   so  far  as  appeared,  the  island  in  dispute  existed  as  a  separate 
^tud  distinct  island,  long  before  Currie  got  possession  of  the  Flat 
Jt^land ;  and  at  that  time,  and  until  recendy,  there  was  a  channel 
V>etween  the  two  islands,  about  one  or  two  rods  in  ^vidth,  navigable 
^r  canoes,  at  low  water  in  summer.     No   question   of  accretion 
mid  therefore  arise  in  this  case. 

As  to  the  verdict  being  against  evidence,  it  was  entirely  a 
qi^uestion  of  credibility,  and,  therefore,  we  do  not  feel  at  liberty  to 
Iiaterfere  with  the  verdict  of  the  jury. 

Rule  refused. 


1874. 


DlISPHT 

V. 
WlIXIAMS. 
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1874.  THE  QUEEX  r.  PETERS  et  al 

June  '27 . 

Seaiw^n — Wayes — CJuint/e  of  owmrshlp  of  vessel — When  contract  terminated 

hy,  where  suit  for  wages  should  he  brought  -  Merchant  Shipping  Act 

§  190  -   Verfntl  contract  between  Master  and  Seaman  to 

perforin  voyage — Effect  of — Quantum  meruit^ 

Where  a  seaman  agreed  by  articles  to  perform  a  vojage  f-om  Great  Britain  to  America 
and  thence  back  again  to  the  United  Kingdom,  and  the  contract  was  terminated  by 
reason  of  a  change  of  ownership  having  taken  place,  the  Court  held  he  was  not  in  a 
position  to  sae  in  this  province  for  wages  due  him  np  to  the  time  of  transfer,  under 
§  190  of  the  Merchant  Shipping  Act,  but  should  have  proceeded  to  En{^d  and 
sued  there. 

A  verbal  contract  made  at  Sydney  between  a  Seaman  and  the  Master,  fbr  the  former  to 
go  to  England,  is  illegal  under  the  Act,  and  he  Seaman  has  the  right  to  terminate  it 
at  any  time,  and  recover  for  his  service-*  for  the  dme  he  was  actually  employed. 

This  case  came  before  the  Court  on  a  return  to  a  writ  of  certiorar 
issued  to  the  City  Court  of  Saint  John,  in  an  action  brought  b 
one  Camille  Foy,  a  sailor  on  board  the  Brig  **  Victoria,"  againsS 
the  Master,  for  the  recovery  of  $72.24,  a  balance  alleged  by  th^ 
plaintiff  to  be  due  him  for  wages  as  cook  and  steward  on  boar 
the  vessel  for  a  period  of  three  months  and  twenty  five  days,  at' 
£5  stg.  per  month.     The  plaintiff  signed  articles  to  serve  on 
voyage  from  a  port  named  (in  Great  Britain;  to  St.  Sohn,  Ne 
Brunswick,  ^  any  other  port  or  ports  in  the  Dominion  of  Canada  m 
or  the  TTnited  States,  West  Indies,  and  back  to  a  port  ot  call  for^ 
orders,  if  required,  and  from  thence  to  a  port  of  final  discharge  m" 
the  United  Kingdom,  the  voyage  not  to  exceed  twelve  months. 

The  plaintiflf  was  dulv  shipped  and  entered  into  engagement  t#  J 
perform  the  voyage  set  out  in  the  articles  ;  but  left  the  vessel  ar  - 
St.  John,  not  having  performed  the  voyage  set  out  in  the  agrees 
ment,  and  thereupon  sued  the  defendant  (the  Master)  for 
above  amount  of  $72.24.     The  plaintiff  claimed,  Ist.  That 
was  no  longer  bound  by  the  agreement,  in  consequence  of  deviai»-K'^ 
tion  in  going  to  Sidney,  Cape  Breton,  and  not  going  direct  to  St 
John.     2nd.  That  he  was  no  longer  bound  by  that  agreement,  i. 
consequence  of  a  change  of  ownership  in  the  vessel,  s^d  that,  i 
either  case,  plaintiff  had  a  right  to  terminate  the  agreement,  an 
recover  the  wages  that  accrued  under  it  up  to  the  time  of  sad 
termination  of  agreement,  and  on  a  quantum  memU  for  the 
of  the  work  done  since  the  agreement  terminated,  and  up  to  t 
time  of  his  leaving  the  vessel.    As  to  the  change  of  ownenhip,        *« ' 
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was  shown  that  the  agreement  was  made  directly  with  the  firm  of        ^^74. 
Ottlton  Brothers,  managing  owners,  whose  ownership  was  52-64th ;    Tn  Quoh 
and  was  transferred  to  Mr.  Deveber  while  the  vessel  was  at  Sydney.     ^_^'_ 
It  was  also  shown  that  the  plaintiff  continued   his  services   on 
board  the  vessel,  under  agreement  at  Sydney,  to  perform  the 
Voyage  mentioned  in  the  articles,  notwithstanding  the  change  of 
^^irners.     The  judgment  in  the  City  Court  decided  that  the  change 
^t  ownership  made  such  a  change  in  the  parties  to  the  contract  as 
^oold  entitle  the  plaintiff  to  recover  the  portion  of  wages  due  him 
^])  to  the  18th  November  at  Sydney,  when  he  was  informed  of  the 
^^^sfer  ;  but  that,  having  afterwards  continued  to  work  on  board 
^uder  a  special  agreement  to  complete  the  voyage,  he  could  not^ 
^fithout  consent  of  the  master  or  owner,  break  his  engagement  and 
^>ecover  on  a  quantum  meruit  for  the  work  done  after  leaving  Sydney, 
^fae  judgment  was  therefore  for  the  plaintiff  for  $27.66.     In  last 
Hilary  term — 

A.  L.  Palmer,  Q.  C,  shewed  cause,  and  contended,  Ist.  That 
the  City  Court  had  no  jurisdiction  over  this  case  :  the  action,  if 
it  would  lie  at  all,  must  be  before  two  Justices,  or  the  Magistrate 
Teferred  to  in  Sections  188  and  189.     2nd.  That,  admitting  that 
the  contract  terminated  by  the  transfer  of  the  veasel,  the  plaintiff 
could  not  sue  in  this  country,  under  Section  190  of  ''The  Merchant 
Shipping  Act,"  but  must  go  to   England  and  sue  there.     3rd. 
That  the  plaintiff  could  not  recover  on  a  quantum  meruit  for  the 
voyage  from  Sydney  to  St.  John,  because,  if  there  was  any  con- 
tract at  all,  it  was  to  go  to  England ;  and  there  could  be  no  im- 
plied obligation  to  pay  for  coming  to  St.  John.     The  counsel  also 
said  that  there  was  no  deviation,  as  the  word  *'  or  "  in  the  articles 
allowed  the  vessel  to  proceed  to  any  other  Fort  in  Canada  or  the 
United  States.     This  point  was,  however,  waived  by  the  counsel 
on  the  other  side. 

D.  S.  Kerr,  Q.  C,  was  heard  in  support  of  the  rule,  and  cited 
McLfiughlin  on  Shiirping  209 ;  Robins  v.  l^wcr ;'  Buttofi  r. 
Thamion.9 

Cur.  Adv.  Vult. 

The  judgment  of  the  Court  was  now  delivered  by 
UaB.N.a776.  *  L.  R.  4  C.  P.  880. 
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1^74 Ritchie,  C.  J.     We  think  that,  by  reason  of  the  190th  Section 

Tub  QuBEir  of  ''The  Merchant  Shipping  Act,"  the  seaman  was  not  in  a  position 
to  sue  at  all  here,  for  the  wages  due  to  him  up  to  the  time  of  the 
vessel's  arrival  at  Sydney,  in  consequence  of  the  contract  having 
been  terminated  by  the  transfer  of  ownership  of  the  vessel ;  but 
that  he  should  have  proceeded  to  England,  and  sued  there. 

As  to  the  verbal  contract  made  at  Sydney,  we  think  it  was 
illegal,  as  being  made  in  contravention  of  the  various  sections  of 
the  Act,  which  provide  for  the  mode  of  engaging  seamen, — (see 
Sections  149^  159)  and  that  the  teaman  was  not  bound  to  perform 
it,  but  had  a  right  to  terminate  it  at  any  moment,  and  to  recover 
for  his  services  for  the  time  he  was  actually  employed,  at  the  rate 
fixed,  or  on  a  qivantun  meruit. 

Whether  he  had  a  right  to  sue  at  any  place  short  of  the  desti- 
nation of  the  vessel  in  Great  Britain,  may  be  qucationable  ;  but,  on 
the  whole,  we  have  concluded  that  such  an  engagement  as  this  is 
not  contemplated  or  provided  for  by  the  Act,  and,  therefore,  the 
190th  Section  does  not  apply,  and  that  remuneration  fcir  the 
services  rendered  arc  recoverable  under  the  ordinary. principles  of 
law  applicable  to  employer  and  employee. 
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a  few  man  noavoidalilj  omitted  from  the  reports  of  last  Eoelier  alid  Trtal^  Terau*) 


Dob  d.  McKENZIE  ei  al  v.  MOSHER, 

1874.' 

nl^Statute  of  Limitations-- Tenancy  at    WUl--DHerfnination  of      «^«"^' 
titl^  by  posstMion — Evidence — Certified  copy   of  deed, 

ptrty  was  allowed  to  enter  on  a  lot  of  Wildernen  Land,  with  the  priTilege  of 
ig  and  cropping  a  portion  of  it,  bat  under  each  an  arrangement  as  to  the 
Sn%  portion  as  woold  make  him  a  tenant  at  will  of  the  whole ;  bat  the  owner 
itered  from  time  to  time,  and  oat  and  disposed  of  the  timber,  the  Statute  of 
tioos  was  held  not  to  run  in  fiiTor  of  the  tenant  eioept  as  to  the  part  exclusiTly 
ed  bjMm. 

le  plaintiff  in  ejectment  reooTered  a  yerdict  Ibr  the  whole  of  the  premiees  des- 
in  the  consent  rule  the  Oonrt  reftised  to  grant  a  new  trial,  eyen  though  the 
ant  ndght  be  entitled  to  a  small  portion  of  uie  premises. 
id  copy  of  deed  recorded  in  1886  was  objected  to  on  the  ground  that  the  acknow- 
lent  bang  taken  before  the  Major  of  St  John  was  insufficient,  but  the  Ck>urt 
lit  the  lujor,  being  virtutr  officii  a  judge  of  the  Common  Pleas,  had  power  to 
sknowledgments,  and  also  that  it  was  not  necessary  it  should  appear  to  haye  been 
irithin  the  city  or  county  of  St.  John. 

,  in  the  same  case,  that  Uie  certificate  of  the  Registrar  was  snffident  even  though 
not  ccaiiiy  that  he  was  the  Registrar  of  the  county  in  which  the  land  lay,  or 
le  deed  was  registered  in  such  county  and  that  it  could  be  shewu  by  eztrinrio 
oe  that  he  was  the  Registrar  of  the  County. 

tment  brought  to  recover  a  lot  of  land^  containing  four 

rd  and  fifty  acres,  situate  in  the  Parish  of  Saint  Martins^  in 

>anty  of  St.  John.     The  lessors  of  the   plaintiff  claimed 

t  the  property  as  the  heirs  of  James  Swim  deceased,  in 
1 
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whom   (loL'umcntciiy  title  was   shown.     The   defendant  soog^ht 
sot  up  a   statutory  Mtle,   by  possession  in  himself  and  one  Ja 
White,  through  whom  he  claimed.     James  White  was  put  in 
session  of  a  small  piece  of  the  land,  about  thirty-five  years 
the  arran<^ement  at  the  time  being,  as  one  witness  vrho  had  fa» 
present  at  a  conversation   between  them,  stated,  that  he  '' idk  ^ht 
raise  a  few  potatoes  and  keep  trespassers  off  the  lo*,"  or,  as  anode/ 
swore,  **  to  cut  and  clear  wherever  he  liked."     The  whole  of     che 
lot  was  at  that  time  in  wilderness.    White  built  a  small  log  ho'i.:««e» 
which  he  occupied  until  the  year  1845,  having,  in  the  inter "^^l* 
made  a  clearing  of  about  three  acres.     In   this  year  he  mo  "^ed 
away  with    his   family  to   another  place,  where  he   continuecS^    to 
reside  for  several  years,  but  returned  again  in  1850  ;  from  wlr:».ich 
time  he  remained  on  the  place  down  to  1872,  when  be  convg^'^^^ 
to  the  defendant.     To  meet  the  title  by  possession  set  up  by       the 
defendant,  the  lessors  of  the  plaintiff  showed  continuous  act^^  of 
occupation  by  Swim,  and  his  heirs,  by  cutting  and  selling  tinsM^ber 
on  the  land,  which  were  repeated  every  winter,  with  few  ex^cruep- 
tions,  down   to   the   time  of  the  commencement   of  the    pre  ^sent 
action,  in   November   1872.     It  was   also  proved  that,  inside 
fence  which  enclosed  White's  clearin'',  one  of  the  k-s^ors   of 
plaintiff  had  cut  timber  within  twenty  years. 

On  the  trial  before  Wetmorb,  J.,  at  the  St.  John  Circu- 
January,  187-t,  the  learned  Judge  directed  the  jury  that,  if  ' 
should  find  that  White  was  let  in  as  a  tenant  at  will,  and 
occupied  the  land,  or  any  portion  of  it,  uninterruptedly  for  two?  ^^ty- 
one  years,  the  defendant  was  entitled  to  hold  the  portion  so  ^' 
cupied.  If,  on  the  other  hand,  he  had  entered  adversely,  tw^enty 
years  uninterrupted  occupation  would  be  sufficient  to  give  him 
a  good  title.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
whole  lot,  and,  in  the  following  Hilary  term,  A.  Falmer^  Q—  ^^ 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirecS^®^ 
pndof  the  verdict  being  against  evidence,  citing  Day  ».  J3^-^» 
Doc  d,  Crooks/iank  v  Velanyt;  Doe  d.  Strange,  v.  Thomp^^^^ 
Doe  d.  Mayor  Sjc.  of  Sl  John  v,  Hftsson  ;*  and  also  on  the  ftur-^*^ 
grounds  of   the  improper  reception  of  evidence,  the    objecV^^ 
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jnce  consisting  of  several  ccitified  copies  of  deeds  put  in        1874. 
^sors  of  the  plaintiff.       The  objections  raised  to    the      Dot  tfem 

deeds    were,  Ist,    That  the  registrar  of  deeds  did  not     M^'K*"*" 
&t  he  was  registrar  of  St,  John  County,  or  that  the  deed      mowib« 
:ci*ed  in  the  County.     It  was  contended  that  an  admis- 
le  on    the  trial,  that  the    person  who  had  signed  the 

was  tl.e  Registrar  of  the  County,  was  not  sufficient, 
t  the  Mayor  of  St.  John,  who  had  taken  the  acknow- 
,  had  no  power  to  do  bO,  and,  even  if  he  had,  it  must 

the  certificate  that  it  was  taken  within  his  jurisdiction. 

J.   W.  Pugslcy  shewed  cause,  and  contended  that  the  direc- 
>roper:  even  if  a  tenancy  ar  will  was  created,  it  was  broken 
m  entered  and  cut  timber.     Any  such  entry  was  sufficient 
ine  the  tenancy.      So  it  would  be  determined  by  White's 
g  the  place  in  1845,  after  which,  when  he  returned, 
t  appeared,  he  might  have  entered  adversely.     But,  in 
V  of  the  case,  the  Statute  would  not  run,  because  the  real 
\  all  the  time  in  possession  of  the  Jand,  enjo,ing  the  pro- 
in    the  only  way  wilderness  land  can  be   enjoyed — by 
of  the    timber.       All    that    was   decided   by    D'jy  r. 
that  possession,  or  receipt  of  rents    and  profits,    was 
in  order  to  stop  the   tenancy   when  it  had  once  com- 
and  that  was  the  case  here.    It  was  also  submitted  that, 
\  it  appeared  that  the  copies  of  deeds  were  certified  by 
:rar  of  the  County,  that  was  sufficient,  and  it  was  not 
the  fact  should  be  shewn  by  the  certificate  itself     The 
3t.  John  was  also  a  Judge  of  the  Court  of  Common  Fleas, 
herefore,  power  to  take  acknowledgments. 

Palme,  Q,  C,  in  support  of  the  rule,  contended  that, 
rty  once  enters  on  land  as  a  tenant  at  will,  and  a  year 
e  Statute  then  begins  to  run  and  continues  to  do  so  till 
;v  is  determined  by  actual  entry  and  taking  possebsion. 
g  of  timber  would  not  determine  the  tenancy,  because 
lite  consistent  with  the  agreement  beween  the  parties, 
a  tenancy  was  created,  the  jury  should  have  been  in- 
the  nature  of  the  agreement,  and  it  should  have  been 
a,  merely  to  find  whether  the  tenancy  extended  to  the 
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whole  lot,  or  only  the  cleared  portion  around  tbs  house, 
mere  going  away  from  the  place  was  no  abandonment  of  t 
tenancy.  The  counsel  urged  that  the  verdict  must  be  altered 
as  to  leave  out  the  three  acres,  or  else  a  new  trial  be 
The  ob  ections  taken  to  the  certiBed  copies  of  deeds  in  moving 
the  rule  nm  were  also  again  pressed  by  the  counsel. 

Cur.  Adc.  VhU. 

The  judgment  of  the  court  was  now  delivered  by 


90 
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Wetmore,  J.     The  deed,  tha  certified  copy  of  wbich  was 
jected  to  in  this  case,  was  recorded  on  the  3rd  November^  18 
its  registration  must,  therefore,  be  governed  by  the  26  Geo.  3,  c. 
6,  reference  to  which  Act  seems  fully  to  answer  the  object: 
made. 

As  to  acknowledgments,  its  provisions,  among  others,  are 
before  a  deed  shall  be  registered,  the  grantor  shall,  before  on 
the  Justices  of  some  of  the  Inferior  Courts   of  Common  PL 
acknowledge,  &c.    By  the  Charter  of  the  City  of  St.  John  the  M^B-Jor 
is,  mrtute  officiiy  created  a  Judge  of  the  Inferior  Court  of  Comr:*»on 
Pleas  for  the  City  and  County  of  Saiiit  John — and  by  the  Cha.  «^ter 
the  Mayor,  Recorder  and  Aldermen  of  the  said  City  are  cre^B^ 
Justices  of  the  Peace  within  the  City  and  County  of  Saint  Joh-Xi— 
and   Justicen   of  the    Peace  are    specifically  authorized  to  Zjakt 
acknowledgments,  and,  by  the  act  referred  to,  their  juiibdiction  den 
not  appear  to  be  confined  to  any  particular  County,  though  it  i» 
by  subsequent  enactment 

To   another   certified   copy  of  deed  ofiered  in  evidence,  the 
Registrar's  certificate  was  as  follows : — 

**  City  and  County  of  Saint  John .  I  hereby  certify  the  afoi^foiag 
to  be  a  true  copy  of  a  conveyance  from  James  Cudlip  and  Jolft^ 
W.  Cudlip,  registered  in  book  P,  No«  2  of  Records,  pages  3^*^ 
and  348,  the  8rd  of  November,  1835,  the  same  having  been 
fully  compared,  by  me,  with  the  said  Record — dated  18th  Jul; 
1873.     W.  C.  Drury,  Registrar  of  Deeds  " 

Objection  was  made  that  the  Certificate  on  its  face  did  not  shev 
was  made  by  a  proper  officer,  nor  did  it  shew  the  copy  was  a 
from  the  proper  records. 


ob- 
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The  sifcnature  of  W.  C.  Drury,  and  that  the  W.  C.  Drury  who        ^^74. 
^'■Sned  the  certificate,  was  Registrar  of  Deeds  for  the  City  and      Doedem 
\waXj  of  Saint  John — vas  admitted  on  the  trial.  MoKwiit 

The  12th  Section  of  the  Rev.  Stat,  provides  that,  where  a  party      ^ 
vf  be  desirous  of  giving  in  evidence  a  registered  conveyance,  he 
aiy  produce  in  evidence  a  copy  of  the  registry  of  such  convey- 
Lce^  certified  by  tho  Registrar  of  the  County  where  the  same  is 
s^^gistered— 'Which  copy  shall,  in  the  absence  of  the  original  con- 
"^T'^yance,  be   received   and  allowed  as  evidence  of  the  contents 
^l^ereof ;  but,  before  such  copy  shall  be  allowed,  it  shall  appear 
the  Court  by  affidavit  that  such  original  conveyance  is  not  under 
le  control  of  the  party,  and  that  he  docs  not  know  where  the 
.me  may  be  found,  and,  at  least  foiirteen  days  notice  in  writing 
^luall  be  given  to  the  adverse  party,  his  attorney  or  agent,  of  the 
5^:m.teDtion  to  offer  the  same,  such  notice  to  be  accompanied  by  a 
^^^y^y  of  such  certified  copy  and  of  the  affidavit — the  due  service 
^l^ereof  being  proved  by  affidavit  to  the  satisfaction  of  the  Coutt. 
The  requirements  of  the  Act  were  all  complied  with,  except  so 
ras  the  Registrar's  certificate  was  objected  to. 
The  Act  provides  that  you  may  produce   in  evidence  a  copy  of 
le  Regihtry  of  such  conveyance.     The  copy  produced  in  evidence? 
[uires  to  be  certified  by  the  Registrar  of  the  County  where  the 
ime  in  registered.     Before  doing  this,  it  must  appear  by  affidavit 
it  the  original  conveyance  is  not  under  the  control  of  the  party, 
•xid  he  does  not  know  where  the   same  may  be  found  ;  fourteen 
days'  notice  must  by  given  of  the  intention  to  offer  the  same,  and 
^"Cich  notice  must  be  accompanied  by  a  copy  of  such  certified  copy, 
^-^d  of  the  affidavit,  and  due  notice  of  the  required  papers  has  to  be 
l^Yoved.     These  requirements  were  complied  with. 

Ton  must  look  at  the  certified  copy  to  know  of  what  lands  it 

\l  to  see  where  the  deed  is  by  law  required  to  be  registered  ; 

what  county  the  lands  are  situate.     No  form  of  certificate  is 

^^equircd  :  we  merely  want  the  copy  offered  in  evidence  to  be  certi- 

by  the  Registrar  of  the  County  where  the  same  is  registered. 

le  certificate  is  very  full ;  it  commences  with  ''  C'ity  and  County 

Saint  John ;"  states  the  conveyance  is  registered  in  a  book, 

fifing  its  letter,  number  and  pages,  where  registered  and  the  day 

^^  Rgittry,  and  describes  the  book  as  P  number  2  of  Records,  and  it 
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is  binned  by  W.  C.  Diury,  Btgistrar  of  Eecds.     If  this  certificate  ^ 
is  not  sufficient  on  its  face,  what  was  there  to  prevent  evidence  bein^ 
adduced  to  shew  the  certificate  was  from  the  proper  officer?     \%  X 
was  admitted  that  the  signature  to  the   certificate   was  that  of  \V. 
C.  Diury,  and  that  he  was   Rc»gislrar  of  Deeds  for  the  City  «in< 
County  of  Saint  John, — the  County  where  the  Deed  ib  registered- 1>*: 
Thus   we   have   a  certificate  from    the  Registrar  of    the   County^:* 
where  the  conveyance   is   registered,  and  the  party  certifying  issi      '^ 
proved  to  be  the  Registrar   for   the  City  and   County  of  St  John-rxrf* 

The  objection  would  not  have  arisen  if  Mr.  Drury  had  describcdL> -3d 
himself  in  the  certificate  as  the  Registrar  of  Deeds  for  the  City^-^i^- 
and  Countv  of  Saint  John.  The  Act  does  not  make  such  certificate  J" -»=i* 
evidence,  but  we  must  have  the  certificate,  and  it  must  be  pro vedE> -^  "^ 
in  the  same  way  that  the  certificate  is  from  the  proper  officer  s  -x  f3 
this  was  admitted  :  see  llohhnon  r,  IVUswHj^  where  a  certificate jJ'.csr: 
indorsed  on  a  Registered  Deed,  did  not  state  in  the  body  of  if  x  1 
that  he  was  a  Justice  of  the  Peace  for  the  County,  and  he  was  al-Xjs 
lowed  to  be  called  as  a  witness  to  prove  that  he  was  so  At  pag9;»a5j 
311,  Chipman,  C.  J.,  delivering  the  Judgment  of  the  Court,  says  *^  -%^.j 
**  It  is  undoub'.cdlv  the  general  practice,  and  the  most  proper  mod»  r^<r»( 
to  insert  in  the  body  of  the  memorandum  the  name  and  office  oc:>  s  < 
the  person  who  takes  the  acknowledgement.  When  this  is  done,  it  if  T  if  j 
received  as  prima  fane  proof,  without  further  evidence,  that  t\i^£  --y  tin 
person  so  named  bears  the  office  und(;r  which  he  assumes  to  actiS'r:^  act 
but,  when  this  is  not  done,  we  do  not  see  anything  in  the  Act  o  -:9t  ol 
Assembly  to  exclude  extrinsic  evidence  to  shew  the  qualification:^  ^  _ion 
of  the  person  who  may  be  presumed  to  have  taken  the  acknov^T*  <r»>w- 
ledgment." 

As  to  misdirection,  the  learned  Judge  appears  to  have  left  th£  :^      tb< 


question  of  tenancy  at  will,  and  the  determination  of  such  tenanc 
as  also  the  twenty  years'  possession  claimed  by  one  White,  proper' 
to  the  juiy.     The  lessors  of  the  plaintiff  proved  a  clear  docume: 
tary  title  to  the  lot  in  question.  No.    15,  containing  some  for 
hundred  and  fifty  acres.     It  was  argued,  if  the  defendant  had 
shewn  a  possessory  title  to  the  whole  lot,  he  had  shewn  a  poss^ 
8ory  title,  in  White,  through  whom  he  claimed,  to  a  small  piece  « 
the  lot.     On  the  trial,  the  whole  lot  was  claimed,  and  the 

~8  Kerr  801. 
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^cidge  reports  there  was  not  evidence  that  would  have  justified  a 
fi riding  for  the  defendant  for  any  more  than  some  two  or  three 
sicsres  at  one  corner  of  the  lot.     The  defendant's  possessory  right 

as  left  to  the  jury,  who  found  against  his  claim  to  any  portion  of 

le  lot. 

Supposing  the  finding  as  to  the  few  acres  was  against  evidence, 
"^^liich  we  do  not  mean  to  insinuate,  it  would  not  have  entitled  the 
defendant  to  a  verdict,  as,  under  the  particulars  in  the  consent 
^"lale,  the  whole  lot  was  in  question.  The  evidence  most  clearly 
sinewed,  beyond  a  doubt,  that  the  plaintifiT  was  entitled  lo  prevail 
all  except  the  few  acres  referred  to.  This  entitled  the  plaintiflT 
a  verdict,  which  should  not  be  disturbed,  even  though  the 
defendant  had  shewn  a  clear  posses*»ory  title  to  the  few  acres ;  his 
Lving  a  title  to  the  sm^ill  piece,  and  proving  it,  did  not  entitle 
im  to  a  verdict.  He  should  have  confined  the  premises  he 
defended  for  to  wi^at  he  had  a  right  to,  and  not  have  claimed  for 
to  which  he  had  no  right.  The  plaintiff  was  clearly  entitled 
a  verdict ;  if  there  is  any  portion  of  the  lot  to  which  he  is  not 
ititledy  some  care  may  be  required  in  executing  the  habere ;  and, 
the  defendant  is  not  satisfied  with  the  result,  it  is  quite  open 
A>T  him  to  bring  an  action  of  ejectment,  in  which  he  can  have  the 
le  to  the  whole  or  any  portion  of  the  lot  fully  investigated  upon 
other  trial.  We  think  there  is  no  ground  for  disturbing  the 
^dict.     The  rule  will  be  dischaiged. 

Rule  discharge  J, 
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1874. 
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I>/B  OS  THE  DEMISE  OF  AXNIE  MUllRAY  I'.  JOHN  MURRAY. 


1874. 


*^2rtment — Will — Construction  of  -  Condition  as  to  permanent  settlement      '  "  "  ^  ' 

hi/  devisee — Effect  of  the  tatter's  deatli, 

3L,  Sen.  diSTiaed  land  to  T.  M.,  and  also  provided  that  J.  M.,  Jan.,  should  have  Aill 
ipQMarion  and  control  of  the  property  until  T.  M.  should  settle  permanentlj  thereon. 
J*  M.  dtod  in  about  two  yean  after  the  testator's  deoeaae  without  haying  made  a 
^pennanflD t  settlement.  The  heir  of  T.  M.  having  brought  ejectment  against  J.  M. ,  Jun , 
Id,  In  That  on  T.  M.*8  death  the  fee  passed  to  his  heir.  2nd.  That  the  latter  oould 
^■b^^^otmeot  without  previous  demand  of  possession. 

Ejectment  for  land  in  the  Parish  of  Stanley,  distinguished  as 
No.  9,  tried  before  Allbn,  J.^  at  the  York  Sittings,  in  May 


8^8  CASES  IN  THE  SUPREME  COURT. 

.    ,  ^^^^ The  lessor  of  the  Plaintiff  was  the  infant  daughter  and  hi 

^f^      of  Timothy  Murray,  who  died  intestate  in  January  187S. 

MuKBAT    defendant  was  the  paternal  uncle  of  the  lessor  of  the  plaintifl^ 

tr.  claimed  a  right  to  hold  the  land,  in  dispute,  under  the  Will  c 

jroHvMimBAT  father,  John  Murray,  who  died  in  July,  1871.     The  material 

of  the  Will  was  as  follows : — "  I  give  to  my  son,  John  Mm 

(the  defendant)  my  lot  No.   10.      I   give   to  my  son  Tinu 

Murray,  my  upper  lot  of  land,  known  as  No.  9,  and  the  h( 

and  barn  on  the  said  lot.     My  son  John  to  have  full  posses 

and  control  of  both  places,  until  my  son  Timothy  settles  pern 

ently  on  the  lot  I  now  bequeath  to  him.*' 

It  appeared  that  Timothy  Murray  actually  worked  in  the  vo 
in  the  winter,  and  at  rafting  and  other  work  connected  with  I 
ber.  After  their  father *s  death,  the  brothers  had  the  dividing 
run  between  the  two  lots,  and  it  intersected  the  house,  leai 
the  principal  part  of  it  on  lot  No.  10.  The  defendant  lirei 
the  house  with  his  father,  at  the  time  of  his  death,  and  worked 
the  farm.  In  the  following  May,  Timothy  Murray  and  his^ 
went  to  live  in  the  house,  occupying  a  part  of  it,  and  the 
fendant,  the  other  part ;  but  Timothy  only  remained  about  a  mc 
in  the  house. 

The  two  brothers  worked  together  in  putting  in  the  crop 
both  lots  in  the  spring  of  1872,  but  had  a  dispute  about  the  i 
sion  of  the  crop,  which  was  settled  by  arbitration.  After 
Timothy  cut  the  grass  and  grain  whicli  were  awarded  to  him, 
put  part  of  it  in  the  barn — the  rest,  it  was  stated,  was  left  on 
ground,  and  was  destroyed.  He  then  went  to  work  at  a  mi 
few  miles  distant,  dnd  never  again  actually  occupied  the  lotj 
died  in  January,  following.  There  was  evidence  given  of  a  il 
ment  by  Timothy,  that  he  never  would  live  on  the  land 

It  was  contended  at  the  trial, — 1st.  That  the  devise  to  TioM 
Murray  was  conditional  on  his  settling  permanently  on  the 
and,  as  he  had  not  done  so,  he  took  no  title.     2nd.  Thai 
defendant  was  lawfully  in  possession,  under  the  terms  of  the  If 
and  that  tl^ere  should  have  been  a  demand  of  possession  from  1 
before  ejectment  would  lie. 

The  learned  Judge  was  of  opinion  that  the  devise  was  abtoh 
but  that,  at  all  events,  the  provision  about  settling  on  this  lot  VK 
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Hot  apply  after  Timothy's  death,  to  defeat  the  title  of  the  infant  _l?Zli__. 
keir ;  and  he  accordingly  directed  a  verdict  for  the  plaintiff,  giving      ^  ^  '^ 
Cbe  defendant  leave  to  move  to  enter  a  nonsuit  on  both  grounds. 


jury  found,  in  answer  to  a  question  left  to  them,  that  Timothy      Muxeat. 
[array  did  settle  on  the  property  devised  to  him  by  the  ^ill. 
E,  L.  Wetmore  now  moved  to  set  aside  the  verdict,  and  enter  a 
Lonsuit  on  the  points  reserved. 

He  contended  that  the  defendant  was,  under  the  Will,  entitled 
the  possession  of  the  land ;  and  also  that,  as  the  condition  of 
permanent  settlement  by  Timothy  had  never  been  complied  with, 
^ke  property  went  to  the  defendant.  Giving  the  defendant  full 
••  possession  and  control,"  vested  the  fee  in  him :  See  Doe  d.  Keen 
V.  Ifalbank.i  It  was  not  difficult  to  arrive  at  the  intention  of  the 
testator ;  he  occupied  a  back  land  farm,  and  imposed  this  condi- 
tion to  compel  his  son,  in  order  to  own  it,  to  settle  down  per- 
Hcuinently,  and  live  upon  the  lot.  But,  even  if  the  property  did 
Hot  pass  to  the  defendant  by  Timothy's  death,  as  the  defendant 
'Was  lawfully  in  possession,  there  must  be  a  demand  before  eject- 
ment can  be  brought. 

Ritchie,  C.  J.     I  have  no  doubt  about  this  case.     The  will  is 

^ti  easy  one  to  construe :  the  testator  gives  this  lot  to  his  son,  a 

^^andering  boy,  and  he  imposes  this  personal  condition — that  his 

Hrother  is  to  have  full  possession  and  control  until  he,  Timothy, 

Settles  permanently  on  the  lot.     So  long  as  he  does  not  settle, 

Qua  is,  occupy  the  lot,  the  defendant  has  a  right  to  the  possession, 

kuty  as  soon  as  Timothy  dies,  the  land,  if  not  otherwise  disposed 

^f»  goes  to  his  heir.      I  think  the  jury  were   justified   in  finding 

timothy  in  possession  of  the  property  at  his  death.  There  was  no 

konse  on  Timothy's  part  of  the  lot,  and  he  had  cropped  the  land 

tke  season  preceding  his  death,  which  was  in  ^nuary,  and  there 

^*^as  no  evidence  of  any  possession  in  John,  at  that  time ;  there  was, 

^kerefore,  no  necessity  for  any  demand  of  possession.      On  the 

^^ath  ol  Timothy,  the  property  immediately  vested  in  the  lessor 

the  plaintiff,  and  the  defendant's  repudiating  the  plaintiff's  title, 
claiming  the  land  as  his  own,  absolutely,  would  render  a 
^^mand  nnnecessary  under  any  circumstances. 

Wsuxm^  FisHBR,  and  Wstmore,  J.  J.,  concurred. 

^  3  B.  &  Ad.  654. 


:m\4  cases  in  the  supreme  court. 

1874.  Allen,  J.     I  felt  a  good  deal  of  difficulty  at  the  trial  in  putt^zrr 

Doc  dm      a  construction  on  the  hitter  clause  of  the  Will,  and  as  to  what  wo^..  , 
MuBBAT     [jgg  permanent  settlemenr.     How  many  years'  occupation  of      ^y 
MuBBAT      ^*°^  would  constitute  such  a  settlement  ?     Was  it  to  be  for      fjn 
devisee's  life  ?     And  could  he,  at  any  time  after  having  settle^  0^ 
it,  sell  the  property?     I  rather  thought  that,  as  there  wa%  ^q 
absolute  devise  of  the  lot  to  Timothy  in  the  first  part  of  the  WU/ 
and  no  devise  over,  in  case  he  did  not  settle  on  the  land,  that 
clause  would  be  construed,  not  as  conditional,  but  merely  as  t 
direction,  and  in  terrnrem  only.   At  all  events,  I  thought  the  estate 
vested  in  Timothy  under  the  Will,  even  if  it  was  liable  to  be 
defeated  by  his  not  permanently  settling  on  the  land  ;  and,  on  hie 
death,  the  title  descended  to  thr  lessor  of  the  plaintiff,  who,  being 
an  infant  child,  couIH  not  perform  the    condition  of   settling  (i 
it  was  a  condition)  and,  therefore,  she  would  take  the  absolote 

estate. 

Rule  refittd. 


^®^*  TAYLOR  V.  (JEROW. 

June. 


Practice — Entry  of  cause — Jvdgie  order  allowing  plaintiff  to  fiU  *f^^^ 

docket  nunep^o  tunc  SUUute  of  limitations. 

A  writ  was  Usaed  in  tlus  oanse  in  May,  1872,  retoniable  in  the  IbEowing 
term.  The  proceBB  was  iaiaed  in  order  to  aaye  the  Statate  of  limitatjona.  lai  ^^^ 
retamed  '*  non  est."  About  the  6th  Angost,  then  next,  the  writ  was  filed  wSk  ^^ 
derk,  bat  no  entiy  dook€t  was  filed.  At  a  subeeqaent  stage  in  the  eaose  the  plsi^^ 
tiff  obtained  from  a  Jadge  at  Chambers  an  order  for  leave  to  file  the  entry  dodut,^^ 
of  Trinity  Term,  1872.  A  motion  being  made  to  the  Court  to  set  aride  this  oid«^ 
the  applioation  wasreflised. 

C  fV.  fVeldon,  Q.  C,  moved  to  rescind  an  order  made  bjC 
Allkn^  J.,  on  the  16th  June,  inst.,  allowing  the  plaintiff  to  file  th^ 
writ  of  Ciijiias  ad  respondendum^  and  the  entry  docket  in  this  caoMr 
as  of  Trinity  Term,  1872.  It  was  an  action  on  a  promissory  note^ 
made  by  the  defendant,  to  which  he  had  pleaded  the  Statute  si 
limitations,  and  the  order  was  made,  to  enable  the  plaintiff  to  repl]f<l 
to  the  plea  of  the  Statute  of  limitations,  the  issuing  of  m  mif 
within  six  years  after  the  cause  of  action  accrued.  It  qipeanfi 
that  a  writ  was  issued  in  May,  1872,  returnable  in  Trinity  Tmb^ 
then  next,  in  order  to  save  the  Statute,  and  that  it  was  ii 
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~  Itt^eljr  placed  in  the  Sheriff's^hands,  and  returned  '<  non  est.**     That 

a3i.l)oat  the  6th  August,  theu  ne:it9  the  writ  was  filed  in  the  office  of 

l^he  Clerk  of  the  Pleas,  but  no  entry  docket  of  the  cause  was  filed — 

C:lie  plaintiff's  Attorney  not  considering  that  it  wa^*  the  practice  to 

^nter  the  cause  at  the  return  of  the  writ,  and  he  was  not  aware 

m.  liat  it  was  necessary  till  about  the  25th  May  last.     The  defendant 

li^ad  appeared  in  March,  1873,  and  a  copy  of  the  declaration  was 

^^)on  after  delivered,  to  which  the  defendant  pleaded  non  assumpsit 

« jt/ra  iex  annos.     When  the  cause  came  on  for  trial  in  May  last, 

^lie  defendant  applied  to  amend  his  plea  to  a  plea  of  actio  non 

43uxrecit  infra  sex  annos,  and  the  plaintiff  being  unable  to  shew  the 

due  issuing  and  return  of  the  writ  within  the  six  years,  the  cause 

:ood  over,  and  the  application  was  afterwards  made  lo  the  Judge 

n  leave  to  file  the  Entry  Docket  as  of  Trinity  term,  1872.     The 

Judge  considering   the   practice  to  be  unsettled  prior  to  the  case 

of  Palmer  v.  Dinsmore^^  made  the  order. 

Ritchie,  C.  J.  I  think  the  Judge's  order  was  right.  The  real 
point  in  the  case  is,  whether  a  writ  was  issued  in  time  to  save 
the  Statute  of  limitations.  The  Judge's  order  only  puts  the  plain- 
tiff in  a  position  to  prove,  if  he  can,  that  a  writ  ^as  so  issued  and 
thus  to  answer  the  defendant's  plea  of  the  Statute  of  limitations. 
I  am  not  disposed  to  set  aside  a  Judge's  order  on  a  mere 
technicality. 


1874. 


Wbldon,  J.     I  am  of  the  same  opinion. 


Tatloe 

v. 
Orbow. 


Motion  refused. 


OGDEN  V.  BOURGEOIS. 

^*pUvin — Pl'-ndiivj — lamie — Plea     of    property    in    the    Crown — Omis 

of  proof. 

dauber  ma  Replevied  oat  of  the  possession  of  the  defendant,  who  appeared  to  the 
Mlioii  tod  pletded,— Ist  AV>  /  cf-pi/,  2nd  Property  in  the  def&dant.  8rd. 
Vn^ertj  in  W.  £..  and  4th  Property  in  the  Crown. 

lUU.  Ist  That  the  plea  of  hon  opit  only  put  in  issue  the  taking,  and  it  was  sufficient 
Ibr  the  plaintiif»  to  entitle  him  to  reooyer,  to  prove  th^t  the  defendant  had  the  goods 
in  the  plaoe  in  which  &c. ,  and  that  the  onus  of  proving  property  out  of  the  plaintiff  was 
on  te  dffeodant ;  and  that  this  was  equally  the  case  where  there  was  a  plea  of 
popvtj  in  the  Crown 

» Ante  160. 


1874. 
Ju  n  e  . 


'tt't' 


(•A>ES  IX  THE  SLPRElfE  OJlKT. 


Ogdkv 


B'umn'^m 


Replevin  for  250  «aw-Iogs.     The  declaration  alleged  che  taking 
;o  have  been  at  ^boushai^an.  in  the  Parish  of  Sackville.     Plea» 


1.   S'on  cejt'tl ;  2.  Propertv  in  the  defendant;  3.   Property  in  th 
representatives   of  William   Eastabrooks,  to  whom  the  land  wa&j 
granted  b\  tiie  Government  of  Nova  Scotia,  and  which  grant  wasj 
lost ;  4.   Property  in  the  Crown, — the   place  where  the   logs  wer»' 
cut,  being  ungranted  land. 

At  the  trial  before  Allen,  J.,  at  the  Westmorland   Circuit,  in 
November  last,  the  plaintiff  proved  that  the  defendant  hauled  tho 
luffs  from   the  woods,  in  rear  of  Moses  Whitens  land*  to  a  mill  at^ 
the  place  mentioned  in  the  declaration,  and  had  them  in  his  pos-c 
session  there.     The  Plaintiff  then  closed  his  prima  facie  case  ;  anc> 
the  defendant   moved  for    a    nonsuit,   on  the   ground   that    th» 
plaintiff,  having  commenced  the  case,  was  bound  to  go   througU 
with  it,  and  prove  property  in  the  logs.     The  learned  Judge  re^ 
fused  to   nonsuit,    being  of  opinion,  that  under  the  plea  of  uttc: 
c6/y//,  it  was  sufficient  for  the  plaintiff  to  prove  that  the  defend 
had  the  logs  at  the   place  mentioned  in  the  declaration  ;  and 
on  the  pleas  of  property,  the  affirmative  was  on  the   defendanf 
Tbc  defendant  then   went  into   evidence  of  property,  and    t 
plaintiff  gave  evidence  to  contradict  it.     A  vcidict  was  found  fo"^ 
the  plaintiff. 

In  Hilary  term  last,  Landry  obtained  a  rule  nisi  for  a  new  triaEs 
on  the  ground  of  mis-direction. 

D,  L.  Hanington  now  shewed  cause,  and  contended  that  t".^ 
plaintiff  had  proved  all  that  was  necessary  under  the  plea  of 
cejfit;   and  that  the  affirmative  ol  the  other  pleas  was  on  t 
defendant :  Graham  v,  Wetmore,^     The  Court  then  called  on — 


-id 

the 
turn 
the 


C  Milner,  contra^ — who  contended  that  the    plaintiff 
gone  into  evidence  of  property,  in  his  prima  facte  case,  was  bo 
to  giye  his  whole  evidence ;  that  the  affirmative  of  the  plea 
property  in  the  Crown,  was  on  the  plaintiff,  because  all  wildem< 
land  prima-  facie  belonged  to  the  Crown.     The  defendant  cop* 
not  prove  that  the  land  was  not  granted ;  but  the  plaintiff  009- 
have  done  so.     The  plaintiff  was,  at  all  events,  bound  to  pr^ 
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the  logs  were  taken  out  of  his  possessiou,  which  he  had  not 
:  Mennie  v.  Blake. ^ 

ir  Curiam.  The  plea  of  non  cepit  admits  the  property  to  be 
e  plainti£F«  but  denies  the  taking ;  the  plaintiff,  therefore,  is 
bound  on  that  issue  to  show  that  the  defendant  had  the  property 
le  place  alleged  in  the  Declaration.  The  plaintiff  did  not  go 
eridence  of  property  on  his  prima  facie  case:  he  proved  nothing 
i  than  that  the  defendant  cut  the  logs  on  land  in  rear  of  Moses 
.te*s  property,  lliere  was  no  mis-direction  as  to  the  affirma- 
of  the  proof  on  the  plea  of  property.  The  defendant  was  bouud 
roTO  his  pleas. 

appose  a  plea  of  property  had  been  the  only  one  on  the  record, 
no  evidence  at  all  had  been  given  in  support  of  it,  who  would 
)  been  entitled  to  the  verdict?  Surely  the  plaintiff  would, 
re  is  no  difficulty  in  proving  the  title  to  property  to  be  in 
Crown,  by  searching  the  records  of  the  Crown  Land  Office 
the  Provincial  Secretary's  Office.  It  is  a  thing  unheard  of,  that 
ea  can  be  proved  by  presumption  that  the  title  to  all  wilder- 
land  is  in  the  Crown.      See  DesBrisay  v.  Liule.* 

Ride  Discharged. 


1874. 


OoDm 

BODBOmiB. 


PERRY  V.  PATTERSON. 

f«  of  Frauds — Interest  in  land — Boundary  lines — Parol  agreement  as 
to — Binding  operation —   Trespass — Lawrence  v, 
McDowell*  Confirmed. 

%  diTision  line  is  in  dispute  between  parties,  and  thej  agree  to  establiah  a  line,  and 
o,  and  aot  upon  it  bj  putting  ap  their  fences,  and  by  severallj  ocoapying  the 
L  on  each  ride,  they  are  bound  by  their  agreement,  whether  the  line  is  rimt  or 
Qg,  and  cannot  repudiate  it,  though  they  btve  not  hdd  under  it  ibr  a  pemd  of 
ity  years,  ao  as  to  gain  a  title  by  adverse  poesearion 

espass  to  land  in  Queen's  County;  tried  before  Allen,  J.,  at 
last  Queen's  Circuit.  The  plaintiff  occupied  lot  No.  18, 
the  defendant  lot  No.  19,  fronting  on  the  Washademoak 
!.  The  plaintiff  had  been  in  possession  about  four  years  before 
Ueged  trespass,  having  been  put   in  possession  by  his  father. 


1874. 
June, 


SEL4B.  842. 


*8teT.Dig.864(. 
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1874         Daniel  Perry.     There  was  a  fence  dividing  the  occupations  of  tk 
PrraT        parties,  which  had  been  kept  up  for  a  number  of  years  ;  but  th 
defendant,  becoming  dissatisfied  with  the  line,  tore  the  fence  dow 
in  May,  1872,  which  was  one  of  the  trespasses  complained  of :  tfa 
other  was  citting  wood  towards  the  rear  of  the  lot.     Daniel  Perr 
stated  that  he  went  into  possession  of  lot,  No.  18,  in  the  yea 
1847,  at  which  time,  one  Green  occupied  the  adjoining  lot,  No.  19 
that  there  was  a  fence  dividing  his  occupation  from  Green's,  an 
that  there  was  no  dispute  between  them  while  Green  remaine 
there — 10  years;  that  after  Green  left,  the  land    remained  ui 
occupied  for  a  yeai*,  when  the  defendant  came  into  possession  * 
lot,  No   19.     That  the  defendant  complained  that  the  fence  w 
not  on  the  correct  division  line — h  .  claiming  to  a  line  run  by 
surveyor  named  Clarke,  and  Perry  claiming  by  a  line  run  by  or 
Burnett;  that  they  agreed  to  measure  the  land,  to  ascertain  t 
width  of  their  respective  lots  ;  that  they  did  measure  in  differe 
places,  and  on  several  days^  and  that  after  a  good  deal  of  disputi. 
about  the  line,  the  defendant  agreed   that  they  would  join  aj 
make  the  fence  on  the  Burnett  line ;  that  he  (defendant)  wow 
take  the  eastern  side,  and  that  Ferry  should  take  the  western  sic: 
and  that  they  did  accordingly  put  up  the  fence  on  the  Burnett  ILi 
and  kept  it  there   without  dispute  for   11  years,  after   which 
(Perry)  put  the  plaintiflf  in  possession  of  the  land.     The  dete  j 
ant  admitted  that  he  had  agreed  to  put  up  the  fence,  and  had 
it  up  for  14  years,  as  stated  by  Perry ;  but  said  that  he  did 
prevent  a  lawsuit,  and  that   at  the   back  part  of  the  lot,  thro 
the  woods,  he  held  up  to  the  Clarke  line.     Clarke's  line  was 
in  1820^  and  Burnett's  line  about  1845      At  the  place  where 
fence  was  torn  down,  it  was  said  these  lines  were  about  three  ^ 
apart,  but  that  towards  the  rear  of  the  lot  they  did  not  vary  m«-: 
though  the  evidence  on  this  point  was  rather  conflicting. 

It  was  -contended  on  behalf  of  the  defendant,  that  the  Cla» 
line  was  the  correct  dividing  line  of  the  lots,  having  been  a^^ 
apon  and  held  by  for  25  years  before  Burnett's  line  was  lun,  ^ 
that  defendant  had  a  right,  at  any  time  within  twenty  year±» 
letract  his  agreement  to  move  the  fence,  and  to  hold  to  the  ori^i 
line. 

The  learned  Judge  directed  the  jury,  that  in  his  view  o^ 
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le,  the  only  point  in  dispute  was,  whether  the  defendant  had         ^^7C 
i^reed  to  the  Burnett  line,  from  front  to  lear,  or  only  at  that  part 


i  the  lot  where  the   dispute  arose  about  the  fence.     If  the  de-  **• 

ndam  had  agreed  to  be  bound  by  the  Burnett  line  throughout, 
le  was  liable  for  taking  away  the  wood,  as  well  as  for  pulling 
bwD  the  fence ;  but  not  so,  if  he  had  only  agreed  to  be  bound 
7  it  through  the  cleared  land.  That,  if  a  division  line  was  in 
liipate,  betwen  parties,  and  they  agreed  to  establish  a  line,  and 
Bd  to,  and  acted  upon  it  by  putting  up  their  fences,  and  by  sever- 
ily  occupying  the  land  on  each  side,  they  were  bound  by  their 
greement,  whether  the  line  was  right  or  wrong,  and  could  not 
epadiate  it,  though  they  had  not  held  under  it  for  a  period  of 
^enty  years,  so  as  to  gain  a  title  by  adverse  possession.  That^ 
the  dividing  line,  which  the  defendant  found  on  the  land,  when 
reen  put  him  in  possession,  was  the  Clarke  line,  he  had  no  doubt 
ue  defendant  could  have  held  to  that  line,  whether  it  was  the  true 
Tiding  line  between  the  lots,  or  not ;  but  that  he  had  abandoned 
ly  rights  he  might  have  had  under  that  line,  and  agreed  to 
mother  one.  by  which  he  must  be  bound.  Verdict  for  the 
aintiff — th?  jury  stating  that  they  found  the  defendant  had  agreed 
I  the  Burnett  line,  as  far  as  the  plaintiff's  land  extended. 

In  Easter  Term  last,  C.  N.  Skinner^  Q,  C,  moved  for  a  new 
nal,  on  the  ground  of  mis-direction.  He  contended  that  there 
VII  BO  agreement,  but  only  a  shifting  of  the  fence,  by  the  defend- 
ant} to  avoid  a  la«v-suit;  and,  even  if  there  was  a  verbal  agree- 
BKent,  it  would  not  bind  the  defendant,  unless  the  line  was  held 
V  ^0  for  twenty  years. 

SiTCHis,  C.  J.  This  Court  decided  to  the  contrary  of  that  in 
'^rerux  v.  McDowell.' 

^^  Cur.  RuU  Refused. 

*Ber.  28S 


870  CASES  IN  TIIK  SUPREME  COURT. 

1874.  REILLEY  v,  McMIXX. 

June . 

Trespass — Iller/al  distress —  Whfrf   no  fixal   rent — Tools^  distress  «f 
where  thf're  are  oth^r  yoola on  premi<es — Damages. 

In  trespass  for  seixing  and  selling  tools  under  an  illeffal  distress  the  plaintiff  majr  noonr 
not  only  the  yalue  of  the  goods  distrained  and  sold,  bat  also  damages  for  bciu  do 

E rived  of  the  use  of  them,  if  thereby  he  is  thrown  oat  of  employment,  aod*  in  cmui^ 
ig  the  damages,  the  jury  have  a  right  to  take  into  consideration  the  drcnoutiDM 
in  which  the  pbtintiff  was  placed,  and  the  difficulty  of  obtaining  employment  in  Ui 
trade  without  tools. 
A  distress  is  illegal  when  there  is  no  fixed  rent;  so  also  Is  a  distress  of  the  tods  of  the 
tenaut*s  trade  illegal  when  there  are  other  goods  on  the  premises  wUoh  oo^  be  fit 
trained  on. 

T  espass  for  breaking  and  entering  the    plaintiflTs  blacksmidi 
shop,  taking  away  his  anvil,  bellows,  &c.,  and  expelling  him  from 
the  shop — alleging  as  special  damasre,  that  he  was  thereby  pre- 
vented from  carrying  on  his  trade  as  a  blacksmith,  and  was  de- 
prived of  the  gains  and  profits,  which  he  otherwise  would  ha^^ 
earned  by  his  said  trade.     There  was  also  a  count  for  an  unlawf*^ 
distress,  setting  out  a  lease  from  the  defendant  to  the  plainti^* 
and  alleging  that  no  rent  was  due  to  defendant ;  also,  a  count 
trover.     Plea — not  guilty. 

At  the  trial  before  Allen,  J.,  at  the  Tork  Sittings,  in 
last,  the  case  proved  by  the  plaintiflF  was,  that  in  June,  1873, 
agreed  with   the  defendant  to  move  to  North  Lake,  where 
defendant  resided,  and  carry  on  the  business  of  a  blacksmith  in 
shop  belonging  to  the  defendant ;  that  he  was  to  have  the  sh 
for  a  year,  rent  free ;  that  he  took   possession  of  the  shop  abo 
the  15th  June,  and  continued  there  till  the  10th  February  folio 
ing,  when  the  defendant  distrained  on  his  tools  for  rent,  and  lock 
up  the  shop.      The  tools  distrained  on  were  the  anvil,  vice, 
lows,  hammers,  tongs    &c.      The  distress  warrant  directed 
bailiff  to  distrain  for  $16,  being  4   months  rent,  due  on  the  8i 
February.     The  plaintiff  stated,  that  at  the  time  of  the  dist 
there  was  sufficient  property  in  his  shop  to  pay  the  amount,  wl 
might  have  been  seized,  without  taking  his   tools ;  that  he 
earning  $20  per  week  at  the  time,  and  that  in  consequence  of 
seizure  and  sale  of  his  tools,  his  business  was  broken  up,  and 
could  not  get  any  employment  till  the  following  Jane,  though 
had  sought  employment  both  in  St.  Stephen  and  Calais, 
the  distress,  the  bailiff,  with  the  plaintiff's  consent,  locked  up 


r. 

MoMlMM. 
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wds  distrained  in  the  shop,  until  the  sale.     After  the  sale,  he       1^74. 
lied  the  plaintiff  what  he  was  to  do  with  the  key  of  the  shop —       Bullet 
plaintiff  answered,  that  the  shop  was  of  no  use  to  him  without 
tools ;  and  on  the  bailiff  then  asking  him  if  he  should  give  the 
:<y  to  the  defendant,  the  plaintiff  said,  yes. 

The  defendant  denied  that  there  was  any  agreement  that  the 

»laintiff  should  have  the  shop  for  a  year — ^he  was  to  have  it 

uarterly^  but  that  nothing  was  said  about  rent.     It  appeared  that 

October  the  parties  got  into  a  dispute,  and  the  defendant  then 
>ld  the  plaintiff  to  quit  the  shop,  and  that  he  would  charge  him 
1  per  day  for  every  day  he  remained  alter  that. 

The   learned  Judge  directed  the  jury,  that   according  to  the 

<fendant's    own    evidence,    he    had    no  right    to   distrain,  be- 

c^aose  there  was  no  fixed  rent.     If  the  plaintift  was  a  quarterly 

^^nant,  the  defendant  could  not^  by  giving    him  notice  in  the 

vxuddle   of  a  quarter,  that   he    would    charge   him   $1    per  day 

i-f  he  remained,  alter  the  terms  of  holding,  and  make  the  plaintiff 

liable  at  that  rate,  unless  he  assented  to  it,— of  which  there  was 

1^0  evidence.     That  there  was  no  evidence  to  warrant  a  distress 

^r  $16,  or  indeed  for  any  sum  whatever.     That  even  if  there  had 

l>een  a  fixed  rent  for  which  there  could  have  been  a  distress,  the 

distress  in  the  present  case  was  illegal,  because  the  goods  seized 

''^ere  privileged  from  distress,  as  being  the  tools  of  the  plaintiff's 

^»ade — there  being  other  goods  in  the  shop  which  could  have 

**cen  distrained  on. 

That  as  to  damages — the  plaintiff  was  entitled  to  recover  the 
^^lue  of  the  goods  distrained  and  sold,  and  damages  for  being  de- 
prived of  the  use  of  them,  if  they  believed  that  in  consequence  of 
^neir  seizure,  he  was  thrown  out  of  employment,*  and  they  would 
^ave  a  right  to  take  into  consideration  the  fact,  that  in   a  remote 
^^ttlement,  a  blacksmith,  without  tools,  would  have  no  means  of 
Setting  employment  in  his  trade.     That  if  the  plaintiff  assented  to 
**Xe  key  of  the  shop  being  given  up  to  the  defendant,  he  could  not 
»ver  any  damages  for  expulsion  from  the  shop. 

Verdict  for  the  plaintiff,  $40  for  the  value  of  the  tools  sold,  and 
for  being  thrown  out  of  employment. 

^B9tBodleyv.Beynolds,SQ  B.  779. 
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;C2  CASES  IN  THE  SUPREME  COURT. 

C 1874.  H.  B,  Rainsford  now  moved  for  a  new  trial  on   the   groun 

Reillet    misdirection,  and  excessive  damages. 

The  Court  thought  there  was  no  misdirection,  but  took  tim.^^^^ 

consider  the  question  of  damages,  and  on  a  subsequent  day  in jj 

term  said  that,  though  the  damages  were  large,  they   were  no  -^^mmt  $ 
excessive  as  to  induce  them  to  interfere  with  the  verdict. 

Rule  refu. 


MoMlHN. 


^®^*'  Doe  dkm.  McVEY  et  al  v.  DANIEL  et  al. 

Will — Execution  of,   before  Act    I    Vic,  c,  9 —  What  a  suffietent  ac 
I'ljm'nt — Ci\ulihU  witness — Imperial  Statute,  25   Geo,  2,  c,  6 
— Its  extension  to  this  Province — Interlineation — Practice  — 

Where  point  not  raised  at  trial. 

A  Will  made  in   1886.  before  the  new  Willa  Act,  1  Vic.   c.  9,  wa*  held  snffidec^^ 
executed,  tho*  the  testator  neither  signed  nor  actually  acknowledged  the  same  in  pr 
enceof  the  witness;  the  witness  having  been  caled  for  the  purpose  of  witnessing 
testator^s  Will,  and  signed  his  name  as  a  witness  in  the  testator's  presence; 
circumstances  amounting  to  an  acknowledgment. 

It  was  also  held,  that  the  1^6  Oeo.  8,  relating  to  the  execution  of  Wills,  must  be 
subject  to  the  Imperial  Statute,  25  Geo.  2,  c.  6. 

Where  Counsel  in  moving  to  set  aside  a  non-suit,  sought  to  raise  an  objection  not  tik^^ 
at  the  trial,  the  Ck)urt  refused  to  consider  the  point 

Where  interlineations  appear  in  a  Will,  which  are  not  noted,  after  long  lapse  of  time 
strong  presumption  may  be  raised  that  they  were  made  before  or  after  the 
of  the  Will,  according  as  the  poeseasion,  title  &o.,  have  ran,  and  as  the 
interesed  appear  to  have  acted. 


This  was  an  action  of  ejectment,  brought  to  recover  lot  oi 
hundred  and  seven,  in  the  City  of  St.  John,  tried  at  the  St  Joh 
Circuit,  in  January  1874.  before  Fisher,  J.  The  defendants  w< 
executo'-s  and  trustees  under  the  Will  of  Benjamin  Smith  d« 
ceased ;  while  the  lessors  of  the  plaintiff  were  the  heirs 
Abraham  Baxter  deceased,  and  claimed  the  property  through  hii 
The  lot  was  originally  granted  to  one  Anthony  Egbert,  who  dici*"*^ 
in,  or  about,  the  year  1813,  leaving  one  child,  a  daugnter,  name^^ 
Eleanor.  The  defendants  claimed  title  to  the  loi  through  Eleaac^^ 
Egbert,  as  the  heiress  and  devisee  of  Anthony  Egbert,  and, 
under  the  Will  of  Abraham  Baxter.  A  great  many  questioi 
arose  on  the  trial,  and  wf^re  discussed  on  the  argument,  but,  as  tl 
case  finally  turned  on  the  validity  of  the  execution  of  Abraha^^ 
Baxter's  Will,  it  is  unnecessary  to  refer  to  the  other  points 
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3Lcept  one  as  to  words  limiting  a  life  estate,  interlined  in  the  Will        ^Q<^ 
:f    Anthony  Egbert,  which  was  made  in  1813.  upon  the  rule  with       Pord.,, 
ference  to  which  an  opinion  is  expressed  by  the  learned  Chief     Mc  Vkt 
^sncB.     The  defendants  relied  on  the  Will  of  Abraham  Baxter,    d^  h  ikl  . 

cuted  on  the  Ilth  July,  1835,  which  they  oflFered  in  evidence, 
tliout  proof,  as  a  document  over  thirty  years  old.  The  lessors 
the  plaintiff,  in  order  to  show  the  invalidity  of  the  Will,  called 
Vin  McVey  (the  only  surviving  witness),  who  said :  *'  That 
c  Will  being  shewn),  is  my  signature.  This  paper  was  signed 
me  on  board  ship.  Abraham  Baxter  Smith  (one  of  the 
er  witnesses)  asked  me  to  come  down  into  the  cabin.  When 
t  message  was  delivered  I  went  down  into  the  cabin.  I  met 
5^pt.  Marr  (another  witness)  coming  up  I  believe  his  name 
5Xs  George.  When  I  got  there,  there  was  no  one  in  the 
^tin  but  Baxter,  his  wife  and  1.  Marr  and  '"mith  had  gone 
^  deck.  We  three  were  all  that  were  there.  Either  Baxter  or 
B  wife  shoved  the  paper  over  to  me  He  said :  *  I  want  you 
witness  this  Will '  or  *  his  Will '  I  can't  say  which.  I  can't 
"^^ll  whether  he  signed  before  this  or  not.  H  didn't  sign  it  in  my 
t^t'esence,  nor  any  of  the  witnessess  in  my  presence.  The  other 
^^itnesses  signed  first,  for  I  saw  their  signatures  there.  T  didn't 
Abraham  Baxter  sign.  Abraham  Baxter  Smith  was  his  grand- 
He  had  no  other  grandson  of  that  name. 
«*  I  was  not  there  when  the  whole  of  them  were  in  the  cabin  I 
n't  swear  Abraham  Baxter  signed  before.  His  wife  handed  me 
^he  pen,  and  said  *  sign  your  name  below  those  two.'  I  say  I  did 
^ot  see  Abraham  Baxter's  name  there  :  I  signed  my  name  then, 
^^d  paid  no  attention  to  anything  else*" 

The  witness,  Abraham  Baxter  Smith,  was  a  principal  devisee 
^ixder  the  Will. 

The  lessors  of  the  plaintiff  contended  that  the  Will  was  void 
^y  reason  of  its  improper  and  insufficient  execution,  and  also  by 
^*^5»8on  of  one  witness  being  a  devisee. 

The  learned  Judge  non-suited  the  plaintiff,  and  in  the  following 
ilary  term,  C  N.  Skinner y  Q.   C,  obtained  a  rule  nisi  to  set 
e  the  non-suit,  against  which  on — 

April  16  and  18.     5.  R.  Thomson,  Q.  C,  and  Kaye,  Q.  C, 
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Doe    dent 
MoVet 

Daniil. 


shewed  cause,  and  contended  that  the  will  of  Egbert  must  be  reud 
without  the  words  interlined  **  as  long  as  she  lives  "  ;  that^  in  tk 
case  of  wills,  the  presumption  was  the  opposite  to  what  it  "wovli 
be  in  the  case  of  a  deed,  and  in  the  former,  some  evidence  miut 
be  given  that  the  alteration  was  made  before  execution.  See 
Williams  v.  Askton  ;*    In  the  Goods  of  Hindfnarch  ;*    QrevilU  v.  Tijler} 

(RiTCHE,  C.  J.,  referred  to  Doe  d,  Shalcross  v.  Palmer;*  Owdt  (f 
iSmith.^)     Then  as  to  the  will  of  Abraham  Baxter,  the  execution 
was  sufficient.     It  was  not,  as  the  law  then  stood,  necessary  that 
all  the  witnesses  should  sign  in  the  presence  of  each  other ;  nor 
need  the  testator  have   signed  in  the  presence  of  the  witnesses : 
his  acknowledgment  was  sufficient:    Doe  d,  SpiUhury  v.  BwMf 
2  Stark,  Ev.  1262  ;  Ellis  v.  Smitli  /  Doe  d.  Oldham  v.  Wolley}  The  othet 
objection  was  equally  untenable,  for,  though  our  Act  26  Geo.  U*^» 
relating  to  the  execution  of  wills,  provided  that  they  should  ^^ 
void  unless  executed  in  tha  presence  of  three  credible  witness^ 
that  Act  must  be  read  subject  to  the  Imperial  Statute  25  Geo.  I^^ 
c.  6,  which  declared  that  a  devisee  should  not  be  disqualified  a^ 
witness  to  a  will,  but  that  the  devise  only  should  be  void.    Th^ 
Statute  was  expressly  extended  to  the  British  Colonies  and  Plai^ 
tations  in  America,  and  was  recognized  by  our  Legislature  in  tb< 
Wills  Act,  1  Vic.  c.   9,  as  having  been  in  force  in  this  Province 
f  Ritchie,  C.  J.     There  can  be  no  doubt  about  the  Act  applyinj 
here,  and  I  do  not  think  you  need  argue  that  point  further.) 

Duffy  Q.  C,  C.  N.  Skinner y  Q.  C,  and  W,  Pugsley^  in  suppoj 
of  the  nde,  contended  that  the  case  was  one  which  called  for  th 
intervention  of  a  jury.  While  the  position  that  a  documei 
thirty  years  old  is  presumed  to  be  well  executed,  could  not  li 
controverted,  the  presumption  could  be  rebutted. 

(Ritchie,  C.  J.  It  was  certainly  quite  open  to  you  to  shoi 
the  will  was  not  properly  executed.)  At  first  it  was  contender 
that  a  will  must,  to  be  valid,  have  been  actually  signed  in  preseoff 
of  the  witnesses.     Then  the  Courts  went  a  step  further,  and  S 
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d  that  acknowledgment  was  sufficient  The  moment,  how- 
y  a  doubt  was  thrown  on  the  execution,  then  the  matter  was 
[  for  investigation,  and  must  go  to  a  jury.  (Ritchie,  C.  J. 
i  not  McVey  (the  witness)  called  down  lo  witness  the  testa- 
will  ?  He  met  one  of  the  other  witnesses  coming  up ;  he 
;  down,  and,  the  will  being  there,  he  signed  as  a  witness  :  is 
not  sufficient  ?)  The  counsel  then  observed  they  could  find 
ise,  where  it  was  held  there  need  not  be  either  a  signing  in  the 
Bss'  presence,  or  an  actual  acknowledgment.  (Allen,  J. 
not  necessary  there  should  be  an  actual  acknowledgment : 
circumstances  may  amount  to  an  acknowledment.) 
a  the  point  as  to  the  interlineation,  the  cases  of  the  Goods  of 
iter,'  and  Cooper  v.  Bockett*  (per  V.  C,  Knight   Bruce)  were 


1874. 


Dot  dtm 
MoYvr 


a  objection  was  also  raised  that  the  will  of  Abraham  Baxter 
lot  sufficiently  identify  the  lot  in  question,  and  no  extrinsic 
^nce  was  given  to  supply  the  deficiency ;  but,  as  the  point 
lot  appear  to  have  been  taken  at  the  trial,  the  Court  refused 
tertain  it  now. 

TCHIE,  C.  J.  There  is  just  one  point,  which  I  desire  to  refer 
nrilh  reference  to  the  interlineations.  There  might  be  a 
difference  as  to  interlinations,  after  great  length  of 
.  between  cases  where  the  title,  possession  and  everything 
seems  to  have  gone  along  as  if  the  words  interlined  were  not 
(,  in  which  case  it  might  seem  as  if  all  parties  were  satisfied 
trords  should  be  omitted  ;  and  where  the  title  has  gone  as  if 
interlineations  were  there,  when  the  words  ought  to  be  pre- 
id  to  have  been  in'rerlined  before  execution. 


rr  Curiam. 


Rule  discharged. 


Dob  DEM.  VINCENT  v.  MURRAY. 


neni — Married  woman — Parol  gift  to —  Where  husharid  and  wife  in 
possession  under^  by  whom  Ae  statutory  title  is  acquired. 


\  there  was  a  parol  gift  of  land  to  a  married  woman,  and  the  property  was 
ilum 


wSOj  ooenpied  hy  the  husband  of  the  donee,  and  worked  by  him— she 


2t  L.  J.  P.  (N.  a)  60. 
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1872.  Held,    That  the  wife  oould  acquire  no  title  by  sach  a  poooLwlon  dther  against 

— T- husband  or  the  donor,— the  title  so  acquired  would  be  the  title  of  the  husband. 

Jjoe  a  em  Qua>rt'     Whether,  where  a  party  gives  land  to  another  by  parol  and  pats  hinfe. 

yixourr.  possession,  this  might  not  be  considered  a  discontinuance  of  the  owner's              ~ 


m 


V,  ftnd  the  statute  of  limitatioTis  begin  to  run  at  once,  and  not  at  the  end  of  a  year. 

MVEEAT. 

Ejectmont  lor    land  in  Queen's  County,  tried  at  the  Quee^ 
Circuit  in  March  last,  before  Allen,  J.     1  ho  land  was  origin 
owned  by  John  Secord,  who,  in  March,   1853,  put  the   le 
defendant  in  possession  of  the  land  as  a  gift  to  her.     The  de 
dants  were  man  and  wife  at  the  time,  and  went  to  live  on 
farm  together.     The  lessor  of  the  plaintiif  chimed  both  und 
Sheriff's  deed  conveying  to  him  the  husband's  interest,  and 
under  a  deed  subsequently  given  him  by  Secord.     The  latter 
was  made  in  June,  1873.     The  present  action  was  commenced^  i^d  on 
the  8th  September   1873.     Verdict  for  the  plaintiff. 

In  the  following  Easter  term,  C  N.  Skinner,  Q,  C.,  obtain*  ^Kiacned  a 
rule  nisi  for  a  new  trial,  relying  on  Doe  d.  Burns  v.  Mc  Grata  m 

June,  13.     £.  L,  Wetmore  shewed  cause.     The  defendants,e.  ^^^,  not 
having  the  title,  must  be  in  possession  as  tenants  at  will.     TL  J^  Tiis  is 
similar  to  the  case  of  one  going  in  under  a    contract  of  purcfaczXIiase; 
where  it  is  held  he  becomes  a  tenant  at  will.     Sec  IFoodf,  L<^  ^-^ndi, 
«nnd  Ten.  Ifi2.     In  the  absence  of  title,  the  possession,  where  hus- 

baud  and  wife   are  occupying  land,  enures  to  the  benefit  ot —  f  the 
husband:  Fourier t\  HnrcUng*     (Ritchie,  C.  J.,  referred  to  Doe 

3.  Spence  v.  f Veiling.^)     If,  ti  en,  the  defendants  were  in  as  te^^mants 
at  will,  the    Statute   of  limitations    had   not    run   before   a—  ^tion 
brought ;  while,  if  the  Statute  began  to  run  from  the  time  o  :^  the 
defendants'   entry,    whatever   title   was   acquired   by  possess  ^ion, 
would  be  that  of  the  husband  and  not  of  the  wife. 

C.  N.  Skinner,  Q.  C.,  in  support  of  the  rule,  contended  that 
there  could  be  no  tenancy  at  will  here,  because  the  intention  ^^*« 
to  make  an  absolute  gift,  and  the  donee  was  in  as  owner  o'£  ^ 
land.     See  1  Cru.  Dig.  268  ;  Aug.  Lim.  §  407. 

Where  a  married  woman  enters  into  possession  of  land  witb^'^ 
right  or  title,  the  possession  would  be  that  of  her  husband  ;  ^^ 
the  present  case  is  quite  different,  for  the  wife  was  the  subject  of    ^^ 

>  Ante  185.  'Ster.  Die.  27^- 

•  2  Han.  612. 
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ictually  went  in  under  and  by  virtue  of  such  gift ;  and         1872. 

ty  became  hers  so  as  to   save  it  from  seizure  for  the  Doe  dem 

r  husband.     After  twenty  years  her  title  became  as  per-  Vhickht. 
le  had  received  a  deed. 


V. 
MUBBIT. 


Cur.  Adv,  Vuk, 

^ment  of  the  Court  was  now  delivered  by 

;  C.  J.  Where  gives  ala  party  nd  to  another  by  parol, 
im  in  possession,  the  donee  is  in  under  the  donor,  and 

does  not  pass  by  such  a  gift,  the  donee  is  in  possession 
permission  of  the  donor,  and,  consequently,  in  contem- 
.aw  a  tenant  at  will, — the  possession  of  the  donee  being 
donor.  In  such  a  case,  there  would  be  neither  awrong- 
lor  a  wrongful  continuance  in  possession  till  the  expira- 
jar,  when  such  tenancy  at  will  would  cease.  It  is  not 
o  discuss  whether  under  such  circumstances,  the  placing 
possession  by  the  owner  of  the  freehold,  might  not   be 

a  continuance  of  his  possession,  so  as  to  make  the 
limitations  commence  to  run  against  him  at  once,  and 

end  of  a  year,  when  the  tenailcy  at  will,  if  it  existed^ 
e ;  because  in  this  case,  the  land  was  actually  occupied 
fendant,  James  Vincent,  the  husband  of  the  intended 

worked  by  him ;  and  the  wife  merely  resided  with  him 
,  and  therefore,  in  the  absence  of  any  title  in  her,  she 
ire  no  title  by  such  a  possession  as  against  either  her 
r  the  donor.  A  title,  if  acquired  by  possession  under 
mstances,  would  be  the  title  of  the  husband,  and  his 
8  sold  and  conveyed  by  the  Sheriff's  deed  to  the  lessor 
itiff,  in  whom  was  likewise  vested  the  title  of  Secord — 
»  and  original  owner  of  the  land.  The  lessor  of  the 
therefore  entitled  to  recover. 

RtUe  discharged. 
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McDonald  et  al  v.  CUMMINGS  et  al 

Practice — Costs — Where  new  enquiry  of  damages  ordered  on  payment  of 

When  condition  not  complied  with. 

Where  the  Court  grants  a  rale  for  a  new  enquiry  of  damages  on  payment  of  costs,  b 
thepliuntiff  does  not  oomply  with  the  terms  of  the  role,  an  1  pay  the  costs,  the  praot. 
is  to  grant  a  rule  to  discharge  the  preTious  rale,  unless  the  costs  are  paid  b- 

.    certain  time. 

A.  L,  Palmer,  Q,  C,  moved  on  behalf  of  the  plaintiff  for  a  ru 
to  discharge  a  rule  in  this  case  made  absolute  in  last  East 
term.*  A  new  enquiry  of  damages  was  ordered  on  payment  < 
costs  by  the  plaintiff^  but  the  costs,  though  taxed^  had  not  beei 
paid. 

Per  Curiam.  The  rule  will  be  that^  unless  the  costs  are  paii 
within  twenty  days  after  service,  the  rule  for  a  new  enquiry  c 
damages  will  be  discharged. 


1874. 
October, 


KENNEDY  v.  TURNBULL. 

Principal  and  agent — Factor —  Where  good^  are  sold  by — Set-off^  right  i 

by  party  purcf losing  from. 

M.  had  a  quantity  of  oil  in  his  possession  as  fkotor  to  sell  for  plaintifil  Defendant  pv 
chased  uieoil  of  M.,  not  knowing  it  belonged  to  plaintiff  At  the  time  of  I 
porchase  the  deftodant  held  a  note  made  by  M.  for  goods  prerionsly  sold  him,  nidi 
however,  was  not  due  at  the  time  of  the  purchase  of  the  oil,  and  did  not  matuiv'  x 
til  after  defendant  had  reo^ved  notice  of  M*s.  agency. 

Held,  in  an  action  brought  by  E.  to  recover  fbr  the  oil,  that  defendant  could  not  aei 
the  amount  of  the  note  which  he  held  against  M. 

Assumpsit  to  recover  the  value  of  a  quantity  of  oil  8old  to  the  d 
fendant,  tried  in  the  City  Court  of  St.  John.  The  goods  were  so! 
by  A.  W.  Masters^  as  agent  of  the  plaintiff.  The  defendant  pleadi 
a  set-off — the  amount  of  a  debt  due  for  goods  sold  by  him  to  Mastei 
reljring  upon  his  ignorance  of  Masters'  agency  when  the  prese 
debt  was  contracted.  The  defendant  had  taken  a  note  fro 
Masters  which  was  not  due  at  the  time  the  oil  was  purchased,  b 
became  due  and  was  unpaid  before  action  brought  It  appean 
from  the  evidence  that  the  defendant  was  informed  of  Mastei 
agency  before  the  note  became  due.     Judgment  was  rendered 

'  See  Ante  p.  282. 
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City  Court  for  the  defendant,  and  the  plaintiff  brought  the 
uee  up  on  review  before  Wbtmore,  J.,  who  referred  it   to   the 


1874, 


ElOINKDT 

P. 
TURMBULL. 


C.  N.  Skinner,  Q.  C,  for  the  plaintiff,  now  contended  that,  as 
till?  note  was  not  due  at  the  time  of  the  purchase  of  the  oil,  if 
oould  not  be  set  off  against  the  plaintiff's  claim.  The  right  to  set 
off  when  goods  are  bought  from  a  factor  resting  entirely  on  equit- 
c^ble  principles^  the  equities  of  the  case  must  be  considered  ;  the 
defendant  could  not  have  purchased  with  a  view  of  setting  off  this 
z&ote,  because  it  was  not  then  due,  and  might  have  been  paid  at 
Kinaturity.  Where  the  principal  once  has  a  right  to  recover  im- 
vnediately  on  the  goods  being  sold,  his  claim  cannot  be  defeated 
l>7  a  debt  subsequently  accruing  to  the  defendant  against  the  factor. 

Dr.  Tiickj  Q.  C.y  for  the  defendant,  contended  that  the  point  of 

^Iie  note  not  being  due  at  the  time  of  the  purchase  of  the  oil,  was 

v^ot  taken  in  the  Court  below,  and  could  not  now  be  raised.     But 

&t  any  rate  the  off-set  was  not  the  note,  but  the  goods  ;    the  debt 

'^'^aa  really  due  from  Masters  to  the  defendant  when  the  oil  was 

purchased,  but  payment  was  postponed  by  taking  the  note.     If 

Masters  had  brought  this  action,  the  set-off  would  have   been 

^▼ailable  :  then  why  not  in  the  present  case,  where  the  plaintiff 

stands    in    exactly    his    position  ?      (Ritchie,  C.    J.,   referred 

^  Warner  v.  McKay,y     As  to  right  to  set  off  against  principal 

^e  counsel  cited  Rabone  v.    Williams ;'  George  v.  Clagcll  ;*   Carr 

*•  UinchUff'^  Baring  v.  Carried 

Skinner,  Q.  C,  in  reply,  submitted  that  the  general  objec- 
^ony  taken  on  the  trial,  that  the  offset  could  not  prevail,  was 
•efficient. 

HiTCHiE,  C.  J.  I  am  of  opinion  the  Judge  was  in  error  in  decid- 
es as  he  did  in  this  case.  At  the  time  of  the  sale,  there  existed  no 
^flr^set.     It  is  clear  also  that,  after  the  sale,  and   before  the  note 


«  4  B.  &  C.  549. 
»  2  B.  &  Aid.  187. 


^lU  kW.  601. 
•  7  T,  R  WW. 
'  7  T.  R.  869  ;  8m  L.  C.  197. 
Y  Bot  alto  Borriet  v.  Imperial  Ottamoti  Bank,  L.  B.  9  C.  P.  88  ;  Turner  v,  Thomas, 

*^a.6ap.6io. 
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Kbknedt 

TUBKBUT.U 


became  due,  the  defendant  received   knowledge  that  Masters  w 
only  the  plain tifTs  agent. ^     A  right  of  action  having  once  yest^ 
in  the  plaintiff,  it  is  not  conristent  with  any  equitable  principle 
set-off  to  allow  the  defendant  to  avail  himself  of  a  demand,  whi< 
did  not  accrue  till  after  he  had  knowledge  of  the  agency       I  al 
think  the  general  objection,  that  the  off-set  should  not  prevail, 
sufficient.     It  often  happens  that  the  judgment  of  the  Court  p 
ceeds   on    different   reasons    than   those   advanced   by   Conns 
Where  the  general  ground  of  objection  is  taken,  and  yet  the  t 
reason,  in  support  of  the  objection,  is  not  advanced,  I  do 
think  the  Counsel  should  be  prevented  from  urging  other  le 
and  principles.     The  off-set  ought  cot  to  have  prevailed  in 
Court  below  ;  and  I  think  we  ought  not  to  strain  the  law  to  is. 
one  man's  property  to  pay  another  man's  debt. 

AiXEN,  Wfldon,  Fisher  and  Wbtmorb,  J.  J.,  concurred. 

Per  Curiam.     We  shall  advise  the  learned  Judge  to  reverse 
judgment  of  the  Court  below. 


^e 


1874. 

October. 


CLARK  V.  LAKE. 


Puhlie  agetU — Road  master — Personal  liability — TVhere  crodU  giveww 

fund  and  not  to  person. 

Defendant  was  a  Road  Master,  and  employed  the  plaintiff  to  do  oertain  woik    < 
pablic  road,  the  agreement  between  them  being  that  the  work  was  to  be  paid 
when  d  fendant  collected  the  road  moneys.    Defendant  went  oat  of  oflioe  bdbre 
ooUeoted  the  moneys,  and>  an  action  having  been  brooght  in  the  CiTil  Goarfe 
Bortknd.  by  the  plahitiff,  who  obtained  a  Terdiot,  tlie  Orart  were  indiiMd  to 
Oj^on  that  plaintiff  im^ted  the  fond  and  not  the  person,  and  granted  %  ink 
cirtiorari  to  Dring  ap  the  papers  and  endenoe  in  the  oaie. 


to 


or 


Oct.  14.  A.  A.  Stockton,  for  the  plaintiff^  shewed  cause  agai 
a  rule  nisi  for  a  certiorari  to  remove  the  proceedings  in  this 
which  was  an  action  of  debt  to  recover  $64  for  work  done  by 
at  the  defendant's  request — ^tried  in  the  Civil  Court  of  the  To"*^ 
of  Portland.  Lake  was  Road  Master  when  the  work  was  do***» 
and  the  agreement  between  the  parties  appeared  to  kaTe 
that  the  plaintiff  should  not  call  npon  the  defendant  for  payi^' 

1  See  Semetua  v.  BrUtsUyilS  C.  B.  (N.B.)aip.  477.' 


V, 
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should  collect  the  road  money.     The  defendant  subfile-        ^^74. 
rent  out  of  office,  without  having  received  the  money  to        Claik 
lamtifi*8  claim.     The  counsel  contended  that  the  defen- 
bility  was  primary :  he  made  himself  responsible  to  the 
and^  even  if  the  money  had  not  come  to  his  hands,  the 

on  him,  to  shew  he  had  made  reasonable  efforts  to  collect 

he  had  not  done.     See  ChiL  Con.  808  note  9. 

f^ileyy  in  support  of  the  rule,  contended  that  the  plaintiff 
ntitled  to  recover,  for  two  re^ons,  first  because  the  receipt 
fendant  of  the  moneys  was  a  condition  preceedent  to  the 

right  of  action  ;  and  secondly,  because  the  credit  was  not 
the  defendant  personally,  but  the  plaintiff  relied  on  the 

payment.     (Ritchie,   C«   J.,   referred  to   Gardiner  v. 

Cur.  Adv.  VuU. 

dgment  of  the  Court  was  now  delivered  by 

B,  C.  J.  We  are  rather  inclined  to  think  the  plaintiff 
le  fund,  and  not  the  person ;  and  we  are  not  prepared  to 
the  proposition  that  the  defendant,  after  going  out  of 
mid  be  bound  to  call  on  the  officer  having  the  money  to 
r  funds  properly  in  his  possession.  The  certiorari  will 
ig  all  the  papers  and  evidence  before  us — without  our  at 
nally  adjudicating  the  matter. 

Rule  fubsoltUefor  certioraru 


ARM8TK0NG   v.  McCUTCHIN.  1874. 

October. 
\eni  for  debt — Whether  Act  37,  Vic.  c.  7,  aholiskingy  is  tdtra 
vires  the  Local  L'gislaiure. 

fas  ineustodj  on  the  fiiwt  of  October,  when  the  Aot  87,  Vio.  c.  7»  abdUehing 
aeot  iltr  debt  came  in  force,  and  applied  for  his  diaoham  ander  the  Aot  U 
ted  that  the  Act  was  ultra  virej*^  bat  the  Court  held  otherwiae— limiting 
rioo.  howerer,  to  the  preeent  caae,  in  which  it  was  shewn  the  deftndant  was 
ler  and  not  sabject  to  the  InsolTcnt  aot  of  1869. 

^fendant  was  arrested  in  March  last,  upon  an  execution, 

>  8  Kerr.  661 


;}K2 


Casks  in  the  supreme  court. 
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V. 

MoCinoBiM. 


issued  on  a  judgment  obt  lined  against  him,  on  a  promissoiy  n« 
and  was  in  custody  on  the  first  day  of  October,  when  the  Act   S; 
Vic.  c,  7,  to  abolish   imprisonment  for  debt  came  in  force;   ajM 
applied  to  the  Chief  Justice,  at  Chambers,  for  an  order  for  U 
discharge,  by  whom — it  being  objected  by  the  plaintiff  that  tie 
Act  was  ultra  vires — the  matter  was  referred  to  the  Court.     Tie 
affidavit  set  forth  the  fact  of  the  defendant's  imprisonment,  aod 
negatived  the  conditions  stated  in  section   70,  under   which  a 
person  is  liable  to  arrest,  and  also  stated  that  the  defendant  wu  a 
farmer. 

Oct.  15.     fV.   Pugsley,  for  the  defendant,  contended  that  thii 
Act  was   very  diflferent  from  the  act  31  Vic.  c.  16,  which  wis 
declared  ultra  vires  by  this  Court  in  Reg.  v.  Chandler :  *  that  Act 
provided  only  for  the  discharge  of  insolvent  debtors ;  while  the 
provisions  of  this  Act  apply  to  all  persons,  whether  solvent  or 
insolvent.     The  Local  Legislature  have  power,  by  the  Brituh 
North  America  Act,  to  deal  with  civil  rights  and  procedure  in 
civil  matters  in  the  Courts ;  and  the   Legislature,  in  this  caiet 
simply  deals  with  the  mode  in  which  a  creditor  may  be  enabled  to 
proceed  to  recover  bis  judgment     In  the  case  of  VaUniu  t^* 
HcLzleton*  heard  on  the  equity  side  of  this  Court,  it  was  held  thi^ 
an  Act  abolishing  imprisonment  for  debt  after  two   years^  did  no^ 
come  within  the  prohibition   of  the  91st  section  of  the  Britifl^ 
North  America  Act.     (Ritchie,  C.  J.      That  was  the  dedsioii  ^ 
one  Judge.)     Even  though    parts    of  the    Act    87,  Vic  c  ^ 
might  be  ultra  vires — as,  for  instance,  the  portion  relating  to  ti^ 
term  of  imprisonment,  in  case  of  a  debtor  being  found  guilty  c^ 
fraud,  as  being  repugnant  to  the  terms  of  the  Insolvent  Act  ^ 
1 869 — the  remainder  of  the  Act  might  still  be  good :    Reg.  ^ 
McMUlan.' 

McLeod  and  Harrison,  for  the  plaintiffs     The  Act  S7,  Yv%  c  r 
is  ultra  vires  as  it  deals  with  insolvency  :  it  contemplates  the  di^ 
charge  of  the  debtor  because  he  cannot  pay  his  debts  in  fblL    Tic- 
objection  applies  to  sections  75  and  76.     Again  it  deals  wiM 
bankruptcy,  for  it  virtually  repeals  certain  sections  of  the  Inn^ 


>  1  Hta.  648. 
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of  1869 :  It  virtually  does  away  with  section  145  of  1^^ 
relating  to  the  discharge  of  the  debtor,  and  is  also  re-  Armbtboko 
to  the  92nd  section,  which  provides  that  a  debtor  ^  ^-_!v. 
tly  obtaining  goods  on  credit  may  be  imprisoned  for  two 
bile  this  Act  limits  the  t':rm  of  imprisonment  to  six 
rhe  Local  Legislature  might,  perhaps,  have  power  to 
iprisonment  for  debt  on  mesne  process,  but  not  on  final 
The  Act  clearly  contemplates  that,  before  getting  his 
t  the  debtor  shall  be  shewn  to  have  no  means  to  pay  the 
lerwise  the  76th  section  is  meaningless.  Section  75 
that  che  debtor  shall  only  be  discharged  in  cases  where 
liable  to  arrest  or  imprisonment  after  the  coming  in  force 
t :  by  the  68th  and  70th  sections  he  is  liable  to  arrest  if 
Leans  to  pay  the  debt ;  therefore,  it  is  only  insolvent 
'ho  can  take  advantage  of  the  Act,  and  it  is  as  much 
.e  powers  of  the  Local  Legislature  as  the  Act  of  1868, 
'oidin  Reg,  v.  Chandler,     By  "section  13,  sub-sec.  e,  of  the 

Act,  it  is  made  an  act  of  bankruptcy  for  a  debtor  to  re- 
risoned  or  on  the  limits  for  more  than  thirty  days,  and  the 
^slature  has  no  power  to  take  away  what  the  Dominion 
it  has  declared  shall  be  an  act  of  bankruptcy.  (Ritchib, 
is  equally  an  act  of  bankruptcy,  if  a  debtor  permits  any  of 
rty  to  be  taken  in  execution  and  held  for  a  certain  time ; 
)8e  the  Local  Legislature  passed  an  Act,  declaring  that 
:k  should  not  be  liable  to  seizure  imder  execution  :  would 
LCt  be  ultfa  vires  ?) 

f  in  reply. 

Cur.  Adv,  VuU. 

Igment  of  the  Court  was  now  delivered  by 

B,  C.  J.  By  the  Imperial  Act,  legislation  on  Bankruptcy 
rency  is  confined  exclusively  to  the  Dominion  Parliament; 
IB  manner,  legislation  on  **  civil  rights"  and  "Procedure 
lits  "  belongs  to  the  Local  Legislature.  Legislation  on 
cy  and  Insolvency  necessarily  involves  an  interference,  to 
extent,  with  "civil  rights"  and  "Procedure  in  civil 
d,  so  far  as  such  is  necessary  for,  and  incident  to  legis- 
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lation  on  Bankruptcy  and  Insolvency,  it  is   within  the  powe  .^  ^y 
the  Dominion  Parliament  to  deal  with  these  subjects  ;    and  ^^^en 
the  Local  Legislature    deals  directly   with  Bankruptcy    or       J^, 
solvency,  or  the  legislation  of  the  Dominion   Parliament  and     ihg 
Local  Legislature  conflicts,  so  much  of  the  legislation  of  the  Local 
Legislature  as  so  deals,  or  interferes,  or  is  in  conflict,  with  thelegiV 
lation  of  the  Dominion  Parliament,  when  legislating   within  the 
limits  of  the  subjects  of  Bankruptcy  and  Insolvency,  is  ultra  tnra. 
But,  wi'ile  legislation  on  the  subject  of  imprisonment  for  debt  mty 
be,  under  some  circumstances,  involved  in  legislating  on  Bank- 
ruptcy and  Insolvency,  and  therefore  fit  matter  to  be  dealt  with 
by  the  Dominion  Parliament,  it  by  no  means  follows  that,  under 
no  circumstances,  can  the  Local  Legislature  legislate  with  reference 
thereto.     On  the  contrary,  there  may  be  many  cases  where  the 
abolishment  or  regulation  of  imprisonment  for  debt  is  in  no  way 
mixed  up  with,  or  dependent  on   insolvency.      In  this  case  i^ 
which  application  has   been  made  for  discharge  under  the  Loc^ 
Act,  the  paity  does  not  appear  by  the  affidavits  to  be  in  any 
amenable  to  the  Insolvent  Act  of  1869,  nor  a  person  who  could 
brought  within  the  operation  of  that  Act ;  nor,  so  far  as  he   ^* 
concerned,  or  as  applicable  to  his  case,  are  the  clauses  of  tkB-^ 
Local   Act,  under  which   he  seeks  his  discharge,  in  any  way  i-  ^ 
conflict  with  that  Act.      The   defendant  simply  appears  in  tl^  ^ 
position  of  a  person  not  subject  to  the  Insolvent  Act  of  1869,  aa 
whom  the  Legislature  has  declared  shall  not  be  proceeded  agai 
for  recovery  of  a  debt  by  imprisonment,  without  reference  to  zsm^^ 
question  of  solvency  or  insolvency ;  and^  therefore^  there  is 
reason  why  he  should  not  receive  the  benefit  of  an  Act 
by  the  Local  Legislsture,  for  regulating  the  procedure  in  d 
suits  in  relation  to  the  civil  rights  of  parties  in  the  recovery 
debts.      So  far,  therefore,  as  the  defendant  is  concerned— an 
we  limit  our  decision  to  the  particular  circumstances  of  this  i 
dividual  case — there  is  no  reason  why  the  Act  ahonld  not 
full  force  and  effect.     Regina  r.  Chandler,  which  was  so  moi 
pressed  on  us,  we  think  is  entirely  distinguishable  from  the 
sent  case.' 


*  In  another  ease  the  debtor  was  in  custodr  on  a  Jndgmciift  te  oosU,  wUeh  te 
thooght  in  no  waj  dbtingniihed  it  ttwa  thu  case. 
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THE  QUEEN  v.  GOLDING.  1874. 

jnviction — Sessions,  proceedimjs  bffore — Convmissionei^s  power 
affidavits  in  — Entry  hy  clerk  of  notice  to  appear  being 
%erved — Sufficiency  of — Adioumment  of  hearing-^ 
Necessity  of  new  notice —  Certiorari — Delay 
in  applying  for. 

B  ■ammoned  to  appear  before  the  Sesmoria  of  Queen's  Goonty  in  January. 
Dswer  a  compliunt  of  selling  liqaor  without  license.  The  affidaTit  of 
be  summons  was  sworn  before  a  oommissioner.  Defendant  did  not  appear, 
oing  was  postponed  fh>m  one  Session  to  another  until  January,  1874,— 
mt  at  no  time  appearing  -  when  he  was  convicted  of  the  offence.  In  the 
ceedingB  returned  by  the  clerk,  an  entry  was  made  that  '*notice  to  appear 
on  defoidant*' 

pplication  for  a  certiorari^  that  this  was  not  sufficient,  but  that  the  clerk 
e  entered  how  the  seryice  was  proved,  and  when,  and  how  it  was  made; 
commissioner  had  no  power  to  take  the  affidavit  which  should  have  been 
ten  Court. 

iotion  was  made  on  the  20th  January,  and  the  copy  of  proceedings  de« 
defendant  on  February  8,  but  only  reached  his  counsel  on  Februair  10, 
■warded  to  Fredericten  for  the  purpose  of  moving  for  a  rule  ntsi  in  Hilary 
pras  accidentally  mislaid;  the  Court  held  that,  under  the  peculiar  circum- 
he  ease,  a  rule  visi  was  properly  granted,  tho*  defendant  did  not  apply  till 

endant  was,  on  the  20th  January  last^  conyicted  before 
IS  of  Queen's  County  of  selling  liquor  without  license. 
Qtment  was  made  by  the  Grand  Jury  on  the  17th  of 
.873^  and  a  summons  was  issued  calling  on  the  defen- 
pear  on  the  26rh  of  that  month.  On  the  26th  the 
urned  the  summons  with  an  affidavit  of  service^  sworn 
Commissioner  of  the  Supreme  Court.  The  defendant 
ppear  at  the  return  of  the  summons^  and  the  hearing 
>ned  till  June — both  parties  making  default,  llie  de- 
i  not  appear  at  any  of  the  meetings  of  the  Sessions^  and 
as  postponed  from  time  to  time  until  January  last,  the 
the  Peace  entering  in  the  minutes  ot  each  Court  that  a 
•  appear  was  served  on  the  defendant." 
Easter  term,  fV.  Pugsley,  on  behalf  of  the  defendant^ 
\  rule  nisi  for  a  certioroA  to  remove  the  conviction — ac- 
br  the  defendant's  delay,  in  not  applying  in  Hilary,  in 
ing  manner  :  the  return  was  made  by  the  clerk  on  the 
3bruary,  and  the  papers  did  not  reach  the  defendant's 
iiilFebruary  10.  The  term  opened  on  the  8rd:  the 
L8  sent  to  Eredericton  to  the  counsel  for  the  purpose  of 
r  a  rule  nisi^  but  got  mislaid  in  the  mails,  and  did  not 
itil  the  end  of  the  term. 
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CA8ES  IN  THE  SUPREME  COURT. 

Several  objections  were  taken  to  the  conyiction,  but'Jit^^is 
necessary  to  mention  the  following,  namely : 

1.  That  the  Commissioner  had  no  power  to  take  the  She 
affidavit  of  service  of  the  summons. 

2.  The  summons  being  returnable  in  January^  ISTS,  the 
sions  had  no  power  to  convict  in  1874. 

S.  No  proof  that  any  notice  was  served  on  defendant  after 
^rst  service  of  the  summons. 

£.  L.  fVetmore  now  shewed  cause^  and  contended  that  the  c 
fendant  was  too  late  in  applying  to  the  Court.  He  does  not  sfe 
when  he  applied  for  the  return^  and  his  delay  is  not  attempted 
be  explained,  but  only  that  of  the  counsel  after  the  papers  reacb 
him.  When  a  party  comes  before  the  Court  in  a  case  of  t 
nature,  he  is  bound  to  shew  that  he  has  used  due  diligence, 
should  at  least  have  applied  in  vacation,  and  had  the  rule  rata 
able  in  Easter  term.  The  defendant  must  be  presumed  to  h 
had  notice,  as  the  return  states  this  fact,  and  it  is  not  deni 
(Ritchie,  C*.  J.  Is  it  sufficient  for  the  clerk  merely  to  make 
entry  that  notice  W2is  served,  without  showing  the  proof?  W 
right  has  he  to  state  that  notice  was  given  and  served? 
should  have  stated  what  was  really  done — as  for  instence,  ser 
on  such  a  day  "  as  appears  by  affidavit.")  The  Court  has  a  ri 
to  presume  everything  was  regular.  (RrrcHiE,  C.  J.  The  i 
is  directly  to  the  contrary  in  the  case  of  inferior  tribunals — notb 
shall  be  presumed.)  That  is  no  doubt  the  rule  as  to  jurisdicti 
but  not  as  to  procedure. 

C.  N.  Skinner y  Q.  C,  for  the  defendant,  was  not  called  on. 

Ritchie,  C.  J.  Whether  a  certiorari  will  be  granted  or  not 
in  the  discretion  of  the  Court,  and  we  must  look  at  the  wl 
case  to  see  if  the  writ  should  issue.  This  case  upon  its  face  ] 
sents  an  extraordinary  appearance.  As  to  the  affidavit  of  a«r 
of  the  summons, — ^my  impression  is  a  Commissioner  has  no  po 
to  take  it.  The  powers  of  Commissioners  are  the  same  ai 
longed  to  Masters  in  Chancery.     In  one  case  of  a  proceeduq 
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^view,  It  was  held  a  Commissioner  had  no  power  to  take  the 
*fidavit,  and  special  autliority  was  subsequently  ^iven.  Then, 
e  derk  has  entered  no  proof  of  service  ;  but  only  a  conclusion, 
hich  may  be  siin])ly  the  conclusion  of  his  own  mind.  It  is  the 
i*st  duty  of  an  officer  of  a  Court  to  enter  the  proceedings  in  the 
ourt  so  that  the  Court  above  may  judge  of  the  sufficiency  of  what 
as  been  done.  But  there  is  here  no  statement  of  any  fact — only  a 
onclusion,  and,  though  it  may  be  morally  true,  that  is  not  suf- 
cient. 


1874. 


The  Queem 

r. 

GOLDINO. 


It  has  been  objected  that  the  defendant  should  not  succeed  in 

is  application   by  reason   of  his  delay  ;  but,  considering  that  no 

opy  of  proceedings  left  the  clerk's  hands  till   the  second  day  of 

ruary  ;  that  Hilary  term  opened  on  the  third  :    looking  at  the 

explanation  given  by  the  counsel ;  and  considering  also   that   the 

^^bjection  taken  lies  at  the  Vt:ry  foundation  of  the  administration  of 

justice,  that  no  man  shall  bo  tried  without  notice,  I  think  the  party 

should  not  be  precluded.     No   affidavit    being   produced   that  he 

Had  notice  of  the  proceeding,  I  do  not  think  the  conviction  should 

l>e  allowed  to  stand. 

Allex,  J.  I  am  of  the  same  opinion.  Had  this  been  an  or- 
dinary case — where  the  matter  had  been  heard  at  the  return  of 
*he  summons — I  doubt  if  the  explanation  would  have  been  suf- 
ficient. As  to  the  other  point,  the  entry  of  the  clerk  is  not  suf- 
ficient. I  think,  in  fact,  another  summons  ought  to  have  issued: 
possibly  a  notice  might  do,  but  it  must  appear  when  and  how  it 
^a«j  served.  1  also  think  the  affidavit  is  improperly  made — that 
^t  should  have  been  sworn  in  open  Court.  My  opinion  is  that  the 
^rit  should  go. 

Weldon,  J.  I  thought,  when  the  rule  nisi  was  moved  for, 
tKat  good  cause  had  been  shewn  for  the  delay  ;  and  from  the  re- 
tornit  appeared  to  me,  the  proceedings  had  been  so  irregular  that 
fti^  conviction  ought  not  to  stand. 

TiSHBR,  and  Wetmore,  J.  J.;  concurred. 


Rule  absolute/or  certiorari. 


WH  CASKS  IN  THE  SUPREME  COURT. 

1874.  GIDXEY  AND  WIFE  v.  DIBBLEE. 


OiUobtr, 


Justice   of  the    Peuce — Action   afjainst  for  false   imprisonment — 
parties  settle,  liability  of  Justice  for  money  paid  in  pursence  of 
— Tender — WJiere  money  not  paid  into  Court — Evidence, 

Defendant,  a  Justice  of  the  Peace,  acting  without  jurlsdi'ition,  iasneJ  a  warraDt  fbr  c&r 

arrest  of  the  female  plaintiff,  but  when  the  p  irties  were  brought  befbre  the  Jtutim 

he  recommended  them  to  settle  the  matter,  and  she  paid  an  amount  to  the  CoustabJ^ 

and  was  discharged. 
Held,  that  the  receipt,  by  the  Justice,  of  a  part  of  the  amount  as  his  fees,  wasDotaaeb 

a  recognition  of  the  settlement  as  to  render  him  liable  (br  the  sum  paid. 
Held,  also,  in  this  case,  that  evidence  of  statements  made  bj  oomplainaat,  to  the  JutitfCf 

at  the  time  of  obtaining  the  warrant,  was  properly  admitted. 
Where  a  Justice,  on  receiving  notice  of  action,  makes  a  tender,  which  is  not  paid  is^^ 

Court,  and  the  jury  find  the  tender  suflicient,  the  plaintiff  is  not  entitled  to  htr^  * 

verdict  entered  for  the  amount  tendered. 

This  was  an  action  for  false  imprisonmenc,  brought  agaio&t  tt^® 
defendant — a  Justice  of  the  Peace — tried  before  Allen,  J.,  at  t 
Carleton  Circuit,  in  September  last.     The  same  points  were  £ 
volved  as  in   IVhiltier  v,  Dibblee,^  the  female  plaintiff  being  ll^^y 
person  referred  to  in  that  case  as  haviug  been  arrested  along  wii 
Mis.   Whittier,  under  a  warrant  issued  by   the  defendant 
appeared  that,  when  brought  before  the  Justice,  rhe  latter  recom 
mended  a  settlement  between  the  parties,  which  was  agreed  to.; 
and  Mrs.  Gidney  paid  the  Constable  twenty  dollars,  whereupon^ 
she  was  discharged  from  custody.     The  plaintiffs*  counsel  con- 
tended on  the  trial  that  they  were  entitled  to  recover,  not  only 
damages  for  the  wrongful  arrest,  but  also,  for  the  money  they  were 
obliged  to  pay — that  it  was  forced  out  of  them,  through  the  false 
imprisonment ;  that  the  defendant,  haviag  taken  his  fees,  reco  -^nized 
the  payment  to  the  Constable  and  was  liable  for  the  whole  amount. 
The  learned  Judge  directed  the  jury  that  the  Justice  had  acted 
without  jurisdiction,  and  was  liable  to  such  damages  as  they  might 
think  proper  to  give  for  the  wrongful  arrest,  but  declined  to  direct 
that  he  was   liable  for  the  twenty  dollars  paid  the  Constable; 
thouc:h  he  did  tell  them  the  Justice  would  be  liable  if  he  were  a 
party  to  the  settlement  and  assented  in  getting  the  money  from 
the   plaintiffs.     The    defendant   had   made  a  tender    of   twen^ 
dollars,  which  the  jury  found  was  sufficient,  and  returned  a  Terdkt 
for  the  defendant. 

E.  L:  Wetmore  now  moved  for  a  new  trial — ^fidling  that,  that  a 

'  Anta  p.  248. 
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^^erdict  be  entered  for  the  plaintiffs  for  twenty  dollars,  pursuant  to 
■^avfi  reserved.     Grounds  for  new  trial :   i.  Mis-direction.     2.  Im- 


1874. 


B^roper  reception  in  evidence,  of  statements  of  Wetmore   to  the 

J^ustice  when  he  went  to  make  the  complaint — to   shew  that  the 

prosecutor  laid  before  the  defendant  what  would   be  a  criminal 

c^liarge,  of  stealing  a  child — offiered  for  the  purpose  of  reducing 

ftke  damages.     (Ritchie,  C.  J.     I  think  he  had  a  right  to  give 

^"v^dence  of  what  was  said  when  the  complaint  was  made.)     The 

loney  having  been  tendered,  but  not  paid  into  Court,  the  plaintiffs 

'e,   at  all  events,   entitled  to  have  a  verdict  entered  for  this 

mount.     There  was  no  other  way  for  the  plaintiff's  to  get  it. 

.LLEN,  J.,  referred  to  Jones  v,  Good(tif,i  per  Parke,  B.     How  can 

you  g?t  over  the  Statute  V     Ritchie,  C.  J.     If  the  plaintiffis  were 

^o  demand  the  amount  of  ihe  tender,  and  it  was  refused,  could 

'they  not  sue  for  it?     Or,  perhaps,  there  would  be  this  remedy — 

^he  Court  might  order  the  defendant's  costs  to  be  reduced  by  the 

i^tnount  of  the  tender.) 

Ritchie,  C.  J.  I  think  the  direction  of  the  learned  Judge  was 
It  :  he  told  the  jury  the  magistrate  had  no  right  to  settle  the 
by  getting  the  party  to  pay  money  ;  but  the  jury  chose  to  say 
^'^enty  dollars  were  sufficient  damages.  No  doubt  they  looked  at 
tilxe  whole  case — took  into  consideration  the  relative  position  of 
the  parties  concerned — that  it  was  a  family  quarrel  about  the 
custody  of  a  child — and  I  think  the  case  must  rest  here. 

Allen,  "Weldon,  Fisher  and  Wetmore,  J.  J.,  were  of  the 
me  opinion. 

Rule  re/used. 


GlDKE^ 

V. 
DiBBLEK. 


Ex  parU  DONOVAN. 

^^►iMpoM  to  lands—^Suminary  conviction —  Where  bona  fide  dispute  as  to 

title  or  boundaries — Justices — Jurisdiction. 


in  a  prooeediDg  belbre  two  Justioes,  under  1  Rev.  Sta'.  o.  188  fbr  wilftillj 
«attiiif  and  oarryiDg  away  timber  off  oomplainaDt's  land,  there  is  shewn  to  be  a  bona 
Jidt  question  of  title  or  boundaries,  and  the  act  was  done  under  a  bona  fide  claim  of 
xjgkt,  the  wilftilneeB  of  the  aot  is  negatived,  and  defendant  should  be  discharged. 


>9M.ftW.  786. 


1  Ber.  fltat,  o,  129.  §  9. 
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Octchcr. 


]>OXOVAN 


'<i»0  CASKS  1\  rilK  SUPREME  COCKT. 

^^"^^  Donovan    was  on   April   25,  1874,   convicted    before    Ncis  «^moo 

h.r  parte  Arnold  and  George  II.  Wallace,  Esquires  Justices  of  the  Pcf^.  ce 
for  the  County  of  King's,  of  wilfully  cutting  and  carrying  aisw^  ay 
lumber,  under  the  1  Rev.  Stat.  c.  133,  and  the  18  Vic.  c.  26,  a.  ^^Hid 
fined  twenty  dollars.  The  defendant  offered  some  evidence  befcn^— -re 
the  Justices  to  show  that  the  title  to  the  land  off  which  the  luml>i:»  er 
was  taken  was  disputed,  and  that  he  did  the  act  complained  of 

under  a  bona  fide  claim  of  right.      A  copy  of  proceedings  ^fv as 

demanded  at  the  time  of  the  conviction  and  paid  for,  but  was  n  -^lot 
delivered  to  the  defendant  until  the  8th  June.  Trinity  tex — =rm 
opened  on  the  9th,  but  no  application  for  a  certiorari  was  mac^K^^e, 
until  the  vacation,  when  a  rule  nisi  was  obtained  from  a  Judge  at 

Chambeis. 


S.  R,  niomsoiiy  Q.  C,  now  shewed  cause,  and  contended  tlM^    lat 
the  defendant  was  altogether  too  late.      He  had   ample  time  to 

apply  in  Trinity  term.     If  the  Justices  were  bound  to  furnislTz=n  a 
copy  of  the  proceedings,  an  attachment  could  have  been  got  to 

compel  them  to  do  so  in  time.     The  Justices  had  jurisdiction  ov      -^er 
the  subject   matter  :    Reg.  r.  Buchanan  ;*  and  the  "  wilfulness  "  of 

the  act  was  a  question  of  fact  for  them  to  determine, 

A,  A.  Stocktcrn,  in  support  of  the  rule.  The  conviction  in  tzrr-he 
matter  was  made  the  25th  April,  1874,  but  a  copy  of  the  procecr=i3d- 
ings,  although  demanded  and  paid  for  at  the  time  of  convict i^«=^n> 
was  not  furnished  till  ti.e  8th  June.  The  shortness  of  ti  ^"le 
between  conviction  and  Trinity  term  should  be  a  good  excuse  ^^or 
delay  in  applying  for  certiorari  at  that  term.  It  would  have  bc-^^cn 
almost  impossible  to  have  applied  at  Trinity.  But  even  if  a  te-  J"™ 
has  elapsed  after  conviction,  certiorari  may  issue :  Ex  p(^^  '"'^ 
MnlheronJ 

The  right  of  appeal  to  a  Judge  given  by  1  Kev.  Stat.  c.  1-  "*' 
§  32.  does  not  take  away  the  right  of  this  Court  to  grant  certior^^-^  • 
Ex  parte  Montgom**ry,^  It  never  could  have  been  intend/Bd  ^  -*^*' 
Justices  under  1  Rev.  Stat.  c.  133,  §1,  should  have  power  to  "^7 
title  to  land.  A  Justice's  Court  would  be  a  very  unsafe  tribu-  *^** 
for  the  trial  of  such  issues.     The  question  of  title  to  land  was  fr  ^^""^ 
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le  in  issue  :    the  trespass  cuuld  not  therefore  have  been  wif/uf.         ^874. 
\ie  conviction  is  also  bad  for  requiring  cost  of  distress  and  com-       h:xj>arte 
ttitment  to  be  paid  :    Ex  parte  Brcfzc,'  D  o  n  o  v  a  h  . 

Cur,  Adv,   Vult, 

The  judgment  of  the  Court  was  now  (^eliv  jred  by 
Ritchie,  C.  J.  The  Justices  had  jurisdiciion  to  try  title  to 
•nds,  it  being  absolutely  necessary  to  do  so  in  exercisn  of  the 
•ow^er  given  them,  although  it  is  a  very  inadequate  tribunal,  as 
^as  said  by  Chipman,  C.  J  ,  in  Reg,  r.  Buchanan,*  It  was  not  the 
itention  that  disputed  boundaries  or  titles,  should  be  tried  in  this 
fin  of  action ;  and,  when  it  appeared  there  was  a  bona  Jidc 
lestion  of  title  or  boundary  raised,  and  the  lumber  was  cut  under 
oima  fide  claim  of  right,  the  wilfulness  of  the  act  would  be 
gatived. 

Ihile  ahs(dutp  fur  certiorari. 


NES  r^fi?.  Inspectoks  &c.  V,  ISAAC  TAYLOR.      //*  re  George  H. 

OULTON  AND  ClIARLES    H.    OULTON,  InSOLVF:>'TS.  1874. 


-f^areign  Inswance  Company — 11)  Vic.  c.  45  -  AllUon  v.  liohinson.^ 

'^1d  himself  out  as  the  ngent  in  St.  John  of  tho  Tolumbian  Insurance  Company, 
■*o«e  be  d  office  was  in  New  York.  His  course  of  business  was  to  receive  applications 
'*'  lasurHnce  addressed  to  the  Company,  which  he  would  forward  to  B  ,  an  insurance 
^"^Icer  in  Boston  The  latter  would  send  the  application  to  the  Company,  when,  if 
^^as  accepted,  a  policy  would  be  delivered  to  him.  and  the  premium  charged 
5*^iD8'  him  at  the  time.  The  policv  wns  then  forwarded  by  B  to  A.  who  would  de- 
^^r  it  to  the  assured,  taking  the  premium  note  direct  to  himself,  and  sending  to  B. 
^  own  note  for  nine  tenths  of  the  amount  (the  balince  being  l<ept  for  commissions). 
^  <•  Tbat  this  was  an  indirect  carrying  on  of  Insurance  business  in  this  Province  by 
'^  Company,  contrary  to  the  Act  of  Assembly,  19  Vic.  c.  45,  and  that  a  premium 
"^^^  given  to  A.  could  not  be  collected;  and  also  that  the  fact  of  the  note  being  made 
I     -A.  instead  of  to  the  Company  in  no  way  distinguished  this  case  from  Aniimi  n, 

•Appeal  from  the  decision  of  the  Judge  of  the  Saint  John 
^nty  Court,  reversing  the  award  of  the  Assignee  of  the  Insol- 
"^ts'  estate. 

Vsaac  Taylor  filed  the  following  claim  against  the  est.ite  : 

*  The  Insolvents  are  indebted  to  me  i?i  tho  sum  of  seven  hiiiiflred  and 
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thirty-five  dollars  and  seventy-six  cents,  of  lawful  money  of  Canada,  as 
indorsee  of  a  promisson*  not^»  drawn  by  the  Insolvents,  dated  the  twenty- 
third  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight,  hun- 
dred and  sixty-five,  for  th«*  sum  of  fivi}  hundrt»d  and  forty-one  dollars, 
payable  to  Edward  Allison  or  order,  at  twelve  months  after  the  date 
thereof,  and  by  the  said  Etlward  Allison  endorsed  to  the  Claimant,  and 
also  in  the  sum  of  eleven  dollars  and  thirty-five  cents,  for  the  costs  of  a 
suit  brought  by  the  Claimant  in  the  Supreme  Court,  of  New  Brunswick 
against  the  Insolvents  for  the  recovery  of  the  said  claim." 

The  Inspectors  objected  to  the  claim  on  the  following  grounds  : 

1.  That  thu  said  Claimant,  Isaac  Taylor,  received  the  pro- 
missory note  mentioned  in  the  claim  filed  after  the  said  note  liad 
become  due,  and  that  at  the  time  the  same  was  indorsed  to  the 
Claimant  the  payee  could  not  have  recovered  at  law  from  the 
said  Insolvents. 

2.  That  the  said  Edw^ard  Allison,  mentioned  in  the  said  claim, 
received  the  said  promissory  note  from  the  Insolvents  in  his 
Capacity  as  Agent  of  the  Columbian  Insurance  Company,  which 
Company  at  the  time  of  the  making  of  the  said  note  was  doing 
Dusiness  in  the  Province  of  New  Brunswick  without  having  com- 
plied with  the  law  at  that  time  in  force  in  said  Province  having 
relation  to  Insurance  Companies,  and  that  as  said  note  could  not 
iat  any  time  have  been  recovered  by  the  said  Columbian  Insurance 
Company,  the  said  Isaac  Taylor,  who  became  an  indorsee  after 
the  said  note  matured,  cannot  recover  the  amount  of  said  note. 

Some  additional  objections  were  taken,  but,  as  the  judgment  of 
the  Court  turned  on  those  stated  above,  it  is  unnecessary  to  men- 
tion the  others. 

The  evidence  taken  in  the  case  (so  far  as  material)  was  as  fel- 
lows; 

Edward  Allison  said  :  I  was  doing  business  in  St.  John,  in  1865.  My 
knain  business  was  that  of  an  Insurance  Agent,  but  I  was  also  doing  ^ 
business  for  the  Columbian  Insurance  Company.  The  transactions  alLC 
came  through  Oliver  Brewster  of  Boston,  whose  Agent  I  was.  I  had  n<Nc» 
direct  communication  with  the  Columbian  Insurance  Company  at  all,  bnttvi 
the  orders  all  came  and  went  through  Brewster.  He  was  an  Insoranoa^ 
Broker  at  Boston.  I  don*t  know  whether  he  was  the  Agent  of  th^^ 
Columbian  or  not,  but  I  presume  he  was. 

Question — Did  you  or  did  you  not  as  a  matter  of  tBuct  do  boainesB 
for  the  Columbian  Insorance  Company  ? 

Answer — ^I  think  they  were  the  parties  interested  in  the  traiuhctioi 
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did  hero,  the  policies  were  in  their  name.     I  presume  I  did  in  18(>r)  and         1874. 
866  hold  myself  out  a«  doinj;  bnsinesH  here  for  the  Colnmlnan.     I  ad-        ijoN^i 
'^p^ertiscd  that  parties  wishing  to  do  bu'^iness  with  the  Columbian  might  do  ,,. 

~   "t  through  me,  or  I  advertised  to  that  efFect.     I  do  not  recollect  whether       TATwa. 
advertised  that  I  was  Agent  or  not.     My  method  of  doing  business  for 
hat  company  was  this  : — Parties  wishing  Insurance  applied  to  me.     I 
ad  blank  applications  sent  me  by  l^rewster,  which  1   filled  uj)  by  the 
««iiredion  of  the  applicant,  or  else  the  applicant  himself  filled  them  up. 
"1.  told  thora  what  I  thought  would  be  the  rates,  but  that  I  had  no  ])ower 
"•obind  the  company,  a  d  would  send  the  a])i)lication   forward,  and  on 
3i!ccipt  of  the  answer  would  apprise  them.     Oenenilly  the  applications 
^^erj  accepted  and  the  rate  I  had  nam?d  approve<l   of.     Sometimes  the}* 
^iwre  refosiHi  altogether,  or  a  higher  rate.     AU  these  applications  were 
immediately  sent  by  first  mail  to  Oliver  Brewster,  at   i^oston,  and  gen- 
erally an  answer  came  in  four  or  five  days.     I  never  considered  a  risk 
Irinding  till  I  heard  from   Brewster  and   got  the  approval.      I  had  no 
"jolicics  except  some  open  ones  on  which  I  was  to  make  endorsers,  subject 
"to  approval.     These  open  policies  were  generally  on  cargoes   or  freight, 
-ill  time  policies  were  scpcrate — a  policy  for  each  risk.     This  note  in 
contest  was  given  for  the  premium  on  a  risk  in  the  "  (i olden  Light." 
^0.43,376  in  the  not«  would  be  the  number  of  the  i>olicy.     This  insur- 
ance would  not  be  one  of  the  open  polices  I  had,  but  one  that  would  be 
•ent  for.     This  note  was  for  a  premium  of  insurance  on   a  policy  issued 
ky  the  Columbian  Insurance  Company.     It  was  given  here  to  me  in 
^change  for  the  policy  of  Insurance.     I  gave  Oultons  the  policy  here 
•nd  they  gave  me  this  note.     The  policies  came  to  me  complet<^,  and  when 
^  received  them  I  delivered  them  to  the  parties,  and  they  gavo  me  their 
'^otes.     I  made  no  writing  on  them  at  all.     I  have  no  knowledge  of  Mr. 
wewster's  position  with  the  company,  but  I  know  he  was  my  channel  of 
^^mmunication  with  the  company  —their  documents  came  through  him  to 
^e.     I  know  that  the  policies  I  delivered  were  binding  on  the  company. 
My  instructions  to  act  here  were  with  Brewestcr  entirely.     I  got  sca.e  of 
'^tcs  and  all  from  him.     I  think  the  company  issued  policies  here  through 
**homa8  &  Wetmore   also.     I  acred  from  May,   1S<).5,  till  .January  2()th, 
1866,  when  I  got  intimation  that  they  had  failed.     During  a  portion  of 
that  time  Thomas  &  Wetmore  issued  policies  for  the  ('olumbian.     !Most 
^^  the  notes  were  in  Brewster's  hands  at  tne  time  of  the  failure.     The 
^*ie  in  contest  was  them  in  his  hands  I  know.     All  of  these  notes  were 
P'^Table  to  me  and  negotiable.     None  of  the  notes  in  Brewst<'r's  hands  at 
*'*^e  time  of  the  failure  were  returned  to  me.     I  never  saw  thc-m  until  I 
•^'W  them  in  the  hands  of  Capt.  Taylor,  the  claimant.     This  was  all  of  a 
y*ar  afterward.     He  told  me  that  he  had  a  large  claim  on  the  office,  and 
^kat  he  had  purchased  them,  or  they  had  handed  them  to  him  on  account} 
^lii«  claim,  I  am  not  sure  which.     He  did  not  say  when  thi*  was  done* 
^aylor  did  not  get  the  not-e  from  me.     This  note  was  giten  expressly  fop 
^Lpremium  on  an  insurance  policy  of  the  Columbian  Insurance  Comi)any, 
-M^c  c-ompany  paid  losses  here  through  me  long  after  this  note  was  made, 
•o  I  know  they  were  doing  business  after  the  date  of  the  note. 

Crow-esunined — ^The  application  for  insurance  was  made  here  to  me, 
^<^  I  forwarded  it  to  Brewster  at  Boston.     It  was   accepted   and  ho. 
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1874.  sent  tlio  policy  to  mo  here.  T  then  delivered  the  policy  here  to  Quito 
J  g  who  then  gave  me  this  note  for  the  ])remium.  The  objwt  of  my  advcitis 
ments  was  to  inform  shipowners  that  I  was  prejjared  to  rec4}ive  applic 
Tatl  r  ^i*^"**^  ^^r  insurance  in  the  Columbian.  1  may  have  used  the  term  '^agcnt 
1  cannot  sav  that  I  did  not.  Brewster  instructed  me  to  take  notes  f 
premiums  -that  is  the  general  course  of  business.  The  notes  and  polici 
bear  tlie  same  date*  and  ran  for  the  same  time  -a  twelve  mouths'  poll 
Would  have  a  twelve  montlis'  note.  Xo  case  ever  occurred  of  the  mali 
of  a  note  failinp:,  so  I  cannot  say  who  would  make  the  loss  in  such  a  ca* 
Brewster  or  the  com])any.  The  application  for  the  insurance  was  i 
blanks  of  the  Columbian,  and  made  and  addressed  to  them.  The  pulici 
were  their  policies,  and  the  ])arties  insurin;i;  were  insured  by  them, 
cannot  say  whether  I  mentioned  Brewster's  name  to  Oultons  or  n 
1  was  not  doing  business  for  any  otlier  Marine  Insurance  Compat 
When  this  application  wa-*  made  to  me  by  Oultons  I  cannot  say  what  co 
versation  took  place,  but  they  mu-^t  have  known  from  the  applicati 
they  made  that  it  was  the  Columbian  that  was  insuring  them. 

Cross-examined   -Only  nine-tenths  of  the  premium,  the  sum  mention 

in  the  note,  belonged  to  the  company.     I  would  hold  the  note  and  gi 

my  own  note  to  Brewster  for  tin  nine-tenths.     I  gave  him  my  not^  i 

the  purpose  ^f  sending  it  to  the  company.     The  one-tenth  belonged  to  i 

and  Brewster,  who  divid<d  it  between  us.     When  I  got  this  note  I  a<*tiia 

gave  my  own  note  for  nine-tenths  of  the  amount  to  Brewster.     My  u< 

eorresp  )nded  in  all  respects  cxce])t  amount  with  ihis  one.     I  .sent  my  u< 

to  Brewster.     I  know  the  company  got  my  note,  for  Capt.  Taylor  pi 

duccd  it  to  me,  and  the  company  also  claimed  on  me  and  brought 

action   against   me  on  all  these  notes.     Tlie  note  in   contest,  propci 

speaking,  was  my  own  i»roperty,  as  I  had  given  my  own  note  for  it,  h 

the  one-tenth.     Late  m  18G5  these  premium  notes  in  my  hands  amount 

collectively  to  a  large  sum  of  money,  and  being  negotiable,  Brewster  m 

naturally  desirous  of  knowing  that  I  had  not  made  u.'«e  of  them.     ] 

wrote  to  me  in  Nov(»mber,  ISO."),  or  late  in  the  year,  asking  mo  to  ee 

them  to  him  to  be  <diecked,  and  he  would  retur:  them  to  me  a.s  thev  we 

payable  here  in  the  (/ommercial  Bank.     Relying  upon  what  he  said 

sent  them  to  him,  but  he  did  not  return  them  to  me.     I  had  not  endors 

them  when  I  sent  them  to  him.     When  the  comj)any  failed  they  held  n 

notes,  and  Brewster  held  the  premium  notes,  both  sets  being  out  of  u 

possession.     When  Taylor  called  upon  me  he  produced  both  sets  of  not< 

I  then  indorsed  the.se  premium  notes  on  condition  of  his  giving  up  r 

own  notes,  which  he  then  did.     I  lost  my  commission  in  this  wav.     I  h 

no  coi  rcspondenco  with  the  company  all  this  time,  or  any  authority  frc 

them,  or  iostruetions.     I  had  a  telegram  from  the  company  on  or  aho 

the  20th  Januar}%  1800,  informing  me  that  they  had  closed  their  offic 

In  consequence  of  this  I  stopped  business  —including  all  that  wan  not  th 

actually  completed  and  closed. 

Ro-examined. — I  indorsed  the  not«  in  contest  to  Taylor.  It  was  oti 
due  at  the  time.  All  the  notes  I  indorsed  for  him  must  have  been  lo 
overdue.  A  week  or  two  before  the  company  failed  they  did  write  to  n 
I  recollect,  sending  me  for  colle<^tion  some  notes  from  New  York — ^no4 
of  parties  hero.    These  had  hochiug  to  do  with  my  business  at  all,  1 
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were  merely  sent  to  mc  for  collection.     I  had  uo  business  hero  for  the         1874. 
eompauT  except  as  T  have  described.     They  must  have  known  or  heard  of       j^Vkb 
me  through  Brewster.  ^ 

James  Swords  said  :  I  reside  in  Boston  and  am  engaged  in  the  Insur-  ^^  jlob 
anoe  business.  I  know  the  Columbian  Insurance  Company.  I  was 
manager  of  their  )>ranch  office  in  Boston  in  the  year  1865.  I  k"ow 
Oliver  Brewster,  He  was  an  Insurance  Broker.  I  have  transacted  a 
great  deal  of  business  with  him  as  such.  I  have  transacted  business  with 
« large  number  of  Brokers.  I  did  not  kuow  Edward  Allison  in  1865.  I 
never  saw  him  till  I  saw  him  here  last  Saturday. 

Q.  -  Was  he  an  Agent  of  the  Columbian  Insurance  Company  in  any 
Tray  ?  A. — I  know  there  was  no  agent  of  the  Company  in  St.  John  ; 
therefore  Mr.  Allison  or  no  other  man  could  have  been  the  agent  there. 

Q. — Did  the  company  eflect  insurance  through  Mr.  Brewster  on  St. 
John  vessels  ?     A. — They  did. 

Q.  -  What  was  the  mode  of  their  effecting  insurance  through  Mr. 
Brewster  on  Saint  John  vessels  ?  A. — The  aj)plication  was  received  by 
ine  from  Mr.  Brewster,  signed  by  him  as  agent  for  the  applicant,  upon  the 
company's  blanks,  addressed  to  the  company.  This  application  was 
examined  and  rate  fixed,  then,  with  others  rc<;eived  during  the  day  from 
other  agents  or  Brokers,  was  copied  into  an  application  book,  and  sent  to 
the  company's  office  at  New  York.  In  due  course,  say  two  or  three  days, 
the  policies  were  received  bjick  at  our  office,  they  were  registered  in  our 
lK>oks  and  delivered  to  the  brokers.  This  was  the  course  adopted  with 
firewater  and  all  other  brokers. 

Q. — With  reference  to  policies  delivered  to  Mr,  Brewster  -  how  were 
premiums  settled  ?    A. — By  notes  and  cash  at  the  end  of  the  month. 

Q. — At  the  time  when  the  policy  was  delivered  to  Mr.  Brewster  was 
^l^e  premium  paid  by  him  to  the  company,  or  in  what  manner  was  it 
>k;K"mnged  ?  A. — It  was  not  paid  at  the  time,  but  charged  to  him  then, 
^K^d  at  the  end  of  the  month  a  statement  of  his  account  was  made  out 
^•Y^d  he  returned  notes  that  he  had  received  from  the  assured  and  cash  in 
tttlement  of  the  account,  according  as  they  were  cash  or  time  premiums. 

Q. — Were  any  notes  of  Mr.  Allison's  among  these  ?     A. — Yes. 

Q. — ^What  was  done  with  the  notes  you  received  from  Brewster  ?    A. — 
were  sent  to  the  company's  office  in  New  York. 

Q. — ^Was  Brewster  charged  with  the  fuU  amount  of  the  premiums  on 
insurance  ?    A. — He  was. 

Q^ — Did  he  get  any  commission  ?    A. — Yes. 

Q. — How  was  that  settled  ?  A. — His  commission  was  paid  him  at  the 
^Vid  of  the  month  when  the  statement  was  rendered.  The  accounts  were 
^ot  always  squared  up  at  the  end  of  the  month — the  account  was  kept 
^])eii  and  there  might  be  a  balance  carried  forwaid. 

Q. — ^Had  tlie  company  any  control  over  the  policies  or  any  lien  upon 
after  they  were  deliveied  to  Brewster  ?    A. — I  cannot  answer  that 
ion.    The  company  had  no  claim  upon  them. 
6 
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Q.  -  Upon  wliose  credit  were  the  policies  delivered  t*)  Brewster!  A^ 
Partly  upon  his  own  credit,  but  wo  expected  to  get  other  people's  noteHi 

Q.  — From  whom?  A.  -From  Brewster.  He  was  the  only  man  we 
looked  to. 

Q. — In  case  of  a  time  ])olicy  on  a  8t.  John  nhip  would  you  fsd  Mr. 
Allison's  note  or  the  note  of  the  assured  ?  A. — I  think  AUisoa'i  U 
most  casen  of  time  policies  on  St.  John  ships  I  know  we  g«>t  Mr.  AlliMfl*! 
notes.  I  don't  recollect  any  other  but  his  being  received.  The  companj 
KU8i>ended  Janiiarj'  22d.  1866  I  was  in  New  York  on  that  day  ai^  tt 
their  office.  1  do  not  know  whether  they  announced  their  Mine  by 
telegraph     it  was  by  the  associated  press  despatch. 

Q, — In  the  policies  you  doliven^d  to  Mr.  Brewster,  was  there  not  a 
clause  in  them  that  in  c^ise  of  loss  the  premium  note  wm  to  bs  deducted 
from  the  loss  before  payment  ?     A. — Yes,  there  was. 

Q.  —  Had  not  these  policies  a  number,  and  was  there  not  a  coireqMKid- 
ing  number  on  the  premium  note  ?     A. — Yes. 

Q. — With  reference  to  the  St.  John  policies,  were  not  the  notes  of  tiiB 
assured,  the  notec  having  the  corresponding  number  ?     A. — I  think  iwt. 

Q. — When  you  delivered  the  policies  to  Brewster  was  it  not  understood 
that  he  would  get  the  premium  note  of  the  assured,  I  mean  the  000 
mentioned  in  the  policy  ?     A. — In  most  cases. 

Q. — Of  course,  when  you  delivered  the  policy  to  Brewster,  the  Cofr 
pany  would  have  no  note  such  as  was  described  in  the  policy  ?    A.— K^- 

Q. — Then  you  depended  upon  Brewster  getting  the  note  before  In 
delivered  the  policy,  or  failing  in  that,  that  you  would  hold  him  account- 
able for  the  premium  ?     A. — Yes. 

Q. — Did  he  ever  fail  of  getting  the  premium  note  of  the  assured? 
A.  —He  did.  In  many  of  the  St.  John  cases  we  never  got  the  assuied^ 
note,  but  we  got  Mr.  Allison's  note  instead. 

Q. — You  say  you  partly  trusted  Mr.  Brewster,  but  expected  to  g^ 
other  people's  notes,  you  mean  by  that,  I  presume,  that  you  expected  t* 
get  the  notes  mentioned  in  the  policies  or  others  that  you  would  aooeptii 
lieu  of  them,  and  depend  upon  Brewster  getting  thorn  ?    A. — Yes. 

Q. — Would  you  not  expect  him  to  do  this  either  at  the  time  of  ddbdj 
of  the  policy  to  the  assured,  or  some  time  afterwards  ?    A. — ^Yes. 

Q. — In  case  of  application  to  the  Company  delivered  to  you  in  Belt* 
and  sent  to  New  York,  were  not  the  policies  sent  to  you  with  directs 
to  be  delivered  upon  the  premium  being  secured  either  by  the  b^ 
mentioned  in  the  policy  or  otherwise?    A. — No  directioiis  wwe giv>^ 

Q. — Was  not  that  the  course  of  business  ?    A. — ^It  was. 

I  have  no  idea  of  the  amount  of  insurance  businees  dene  by  tlie  00^ 
pany  in  St.  John  through  Brewster.     It  was  large. 

In  settling  up  with  Brewster  at  the  end  of  the  month  he  paid  fli^'' 
cash  premiums,  and  gave  me  notes  for  time  piremimns.    IdUtf"* 
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irateT  write  the  applications,  but  I  knew  his  writing  and  that  of  his        1874. 
ner.     I  do ■  not  know  where  these  applications  are  now.     Brewster       ToTTis 
Id  sign  his  own  name,  not  that  of  the  applicant,  but  the  applica)  t  ^ 

lid  state  the   name  of  the  person  who  wanted  the  insurance,  and     tat'loe 
water  would  sign  his  name  as  agent  for  the  applicant.     I  suppose 
t  all  policies  on  8t.  John  vessels  which  were  delivered  to  Brewster 
re  to  be  sent  u)  Mr.  Allison.     The  application  would  generally  state 
place  of  residence  of  ihe  applicant.     Brewster  would  not  often  enter 

0  an  explanation  as  to  the  parties  who  wanted  the  insurance. 

Ke-examined. — Q. — In  any  of  those  conversations  with  Brewster,  did 
ever  speak  of  Allison  as  his  agent  ?  A. — I  undcrsteod  Mr.  Allison 
«  his  agent. 

Q.— Was  it  at  all  probable  that  Brewster  would  send  applications  to 
iw  York  direct?     A. — It  was  not  probable. 

Q.— When  you  got  Allison's  not^s  endorsed  by  Brewster,  was  there  a 
mber  on  them  corresponding  with  the  number  of  the  policy  ?  A. — 
ere  was. 

b  eases  of  insurance  when  I  delivered  policies  to  Brewster  I  expected 
get  notes  of  assured,  but  in  St.  John  ceases  I  expected  to  get  Allison's 
bee. 

D.— You  have  spoken  of  making  an  arrangement  with  Brewster,  was 
•  under  that  arrangement  ?  A. — Yes,  it  was  uuder  that  arrangement 
i  I  expected  te  get  AUison^s  notes.  I  do  not  know  of  any  of  the  east-em 
ibess  beiag  managed  by  any  one  except  through  mo.  By  eastern 
Boess  I  include  St.  John  business. 

3eorge  H.  Oulten  sworn  :  I  am  one  of  the  firm  of  Oulten  Brothers, 
^have  been  doing  business  for  twelve  years — engaged  in  shipping.  I 
nr  Edward  Allison.  I  knew  him  when  this  note  (note  in  contest)  was 
en.  The  signature  of  Oulten  Brothers  te  it  is  my  writing.  The  note 
)  given  here  te  Mr.  AUihon  for  a  policy  of  Insurance  on  the  brigantine 
olden  light,"  in  the  Columbian  Insurance  Company.  I  went  to  Mr. 
iaoD  to  get  this  vessel  insured.  The  Columbian  Company  was  the 
f  Marine  Insurance  Company  represented  by  Mr.  Allison  at  that  time, 
ar  as  I  knew,  and  that  was  the  Company  I  went  te  get  insured  in, 
that  was  the  Company  I  got  the  insurance  in.  I  got  the  policy  from 
Allison,  and  gave  him  this  note  when  I  got  the  policy.  This  all  teok 
e  in  St.  John.  I  think  I  got  the  policy  a  few  days  after  I  made  the 
lieation.  The  policy  bears  date  the  same  day  as  the  application, 
sh  I  presume  is  the  date  of  the  note.  I  went  te  Mr.  Allison  to  get 
insurance  done.  I  never  had  any  other  Marine  Insurance  with  him. 
XDot  recoUect  particularly  what  took  place,  except  that  I  got  the  in- 
nee  in  the  usual  way.     There  were  blank  applications  as  usual.     I 

1  one  of  them  up  to  the  Columbian  Insurance  Company.  I  cannot 
whether  or  not  there  was  any  conversation  about  the  rate.  I  think 
lada  tariff  of  rates.  The  application  was  to  the  Columbian  Insurance 
|NUiy,  E'td  I  got  it  at  Mr.  Allison's  office.  He  accepted  the  applicti- 
for  ike  Company,  and  it  was  approved  of,  and  I  afterwards  got  the 
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]M)li<*y  and  gave  the  noU\  I  cAiitiot  say  whethiT  he  had  power  to  approve 
or  whether  he  had  to  write  to  Boston  for  that.  All  I  did  was  to  apply 
to  ^Ir.  Allison,  and  when  I  got  the  jioliey  I  gave  the  not«.  I  deaH  with 
no  one  else.     Tlie  npi)liration  was  an  ordinurj-  print<»d  blank. 

Q. — Did  Mr.  Allison  at  the  time  you  afieci'ed  the  iDSoranoc  represent 
himself  an  ngent  of  the  Columbia'i  Insurane.L'  Company?  A. — I  under- 
stood him  as  such,  though  1  am  Hati^fiiHl  I  neViT  asked  him  the  question 
whether  he  w^is  or  not.  The  Columbian  did  not,  so  far  as  I  know,  do  busi- 
neas  here  with  anyone  else  except  Mr.  Allison.  Ihc  Company  aftc^rwardH 
failed.  About  the  time  of  the  failure  I  had  a  conversation  with  Mr.  Allison. 
This  vessel  was  at  sea  and  I  naturally  felt  anxious,  and  I  went  to  Mr.  Allison 
the  first  thing  the  next  morning,  and  asked  to  get  the  policy  cancelled  and 
pay  pro  raUt  on  the  not^;  for  the  time  the  policy  had  been  running,  as  I  under- 
stood the  company  had  faiUnl.  Afr.  Allison  could  not  doit,  as  he  said  he 
hadn*t  the  nolo.  I  asked  if  he  was  satisfied  the  Company  was  good,  and  be 
gavi'  me  to  understand  that  if  the  vessel  was  at  sea  I  had  better  get  her 
re-insured,  which  I  accordingly  did  the  same  day.  I  never  heard  anything 
about  the  note  until  three  years  afterwards,  when  I  had  a  letter  from  Mr. 
Jack,     In  effecting  this  insurance*  I  only  dealt  with  Mr.  Allison. 

Cross-examined.     I  don*t  think  I  ever  asked  Mr.  Allison  if  ho  was 
agent  of  the  Company.     I  dealt  with   him  as  such.     Mr.  Allison  never *■ 
told  me  that  ho  was  agent  of  the  Company  to  my  knowledge.     I 
believed  he  was  agent.     My  impression  is  that  ho  advertised  himself 
agent  of  the  Company.     I  won't  swear  that  ho  did    so  advertise  himselir^  fv 
I  tendered  the  policy  to  Mr.  Allison  at  the  time  of  the  failure,  with 
notice  that  I  was  willing  to  surrender  it  and  pay  the  premium  for  thi 
time  then  expired.     I  think  the  notice  was  verbal.     Mr.  Allison  told  m». 
that  he  had  not  the  note, — he  did  not  tell  mo  that  he  had  no  authority  t*;^' 
accept  the  surrender. 

Q.— Was  the  policy  in  fact  ever  surrendered  to  the  Columbian  InsuiK^sj 

ance   Company  ?    A.  —I  did  nothing  more  than  what  I  have  stated, « 

whether  that  is  a  surrender  or  not  I  don't  know.     I  did  this  for  the 


pose  of  surrendering  the  policy, — that  was  my  object.     I  kept  the  poli 
in  my  own  hands  after  this.     Mr.  Allison  would  not  take  it,  and  so  I  ke^ 
it.     I  knew  the  Columbian  Insurance  Company  had  an  office  in  Ni 
York.     That  was  their  head  ofRce  I  believe.     I  do   not  know  of 
office  in  Boston.     I  have  been  in  their  officii  in  New  York.    I  did 
communicate  with  the  company  at  New  York  in  reference  to  the  surren 
of  the  policy. 

It  was  admitted  that  the  claimant  became  the  holder  of  the  nc 
after  it  became  due,  and  that  the  Columbian  Insurance  CompiL 
never  filed  any  certificiite  in  the  Provincial  Secretary's  office. 
required  by  19th  Victoria,  c.  45.      The  assignee  disallowed  ^ 
claim,  and  his  award  wan  subsequently  reversed  by  the  Cov 
Court  Judge. 
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Oct.  84.    McLeod,  for  the  appellants,  contended  that  the  County 
Court  Judge  had  no  power  to  set  aside  the  award  of  the  assignee 
aniess  it  was  erroneous  in  law  :  his  finding  was  conclusive  in  mat- 
ters of  fact,  unless  it  was  entirely  against  the  evidence.  (  Wetmore, 
J.,  referred  to  Gray  v,  TumbulV).^    From  the  evidence  there  could 
be  no  doubt  that  the  risk  was  taken  in  Saint  John — the  business 
Was  done  by  the  Company  there,  and  whether  directly  or  indirectly 
could  make  no  difference.     (Wetmore,  J.     Eliminate  everything 
that  was  done  in  ^t.  John,  and  is  there  any  contract  1)     None  at 
all ;     there   is  no  distinction  between  this  case   and  Allison  v, 
Robinson^     Xenos  v.  Wirkhim^  which  was  much  relied  on  by  the 
respondent  in  the  Court  below,  is  entirely  different  from  the  pre- 
sent case.     There  the  policy  was  executed  under  the   hands  and 
aeals  nf  two  of  the  Directors ;  the  premium  had  been  actually  paid, 
and  it  was  shewn  that  the  Company  considered  themselves  bound 
from  the  time  of  such  signing  and  ecaling  :  here,  on  the  contrary, 
the  policy  had  to  be  delivered  to  the  assured  in  St.  John,  and  the 
premium  note  given,  before  the  transaction  was  complete.     See  2 
I^ars.  Cm.  p.  857;  Fish.  Dig.  1804. 

fV.  Jacky  Q  C,  for  the  respondent,  contended  that  Allison  was 
v^ot  the  agent  of  the  Company,  whatever  he  may  have  considered 
^T   represented    himself  to    be,  and  that,  when    the    Insolvents 
Ixanded  to  him  the  application   for  insurance,  they   made  Allison 
^leir  agent  or  broker  to  obtain  the  insurance,  whose   appointment 
^>f  Brewsier  in   Boston  by  Allison  to  procure  the  insurance,  ihey 
^'ubsequently  ratified  by  accepting  the    policy.      The    Company 
^ever  looked  beyond  Brewster :  him  alone  they  trusted  and  held 
Responsible  for  the  premium  ;  their  dealing  was  entirely  with  him 
^nd  not  with  Allison.     Allison    was  simply  the  agent  of  the  In- 
solvents to  effect  insurance  for  him  in  New  York,  and  he  did  this 
through  Brewster  his  agent  in  Boston  :  the  policy  ^as  binding  as 
%oou  as  it  was  delivered  to  Brewster.     How  could  that  be   con- 
^dered  a  transacting,  by  the  Company,  of  business  in  St.  John  ? 
Cannot  a  resident  of  this  Province  telegraph  to  Liverpool,  if  he 
pleases,  to  have  his  ship  insured  ?  And  cannot  he  procure  a  party 
in  St  John  to  write  to  a  foreign  Corporation  to  effect  Insurance 
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1^"^-        for  him  ?     This  case  is  distinguishable  from  Allison  v.  Robinson^ 

Jo  NIB       for  there  the  note,  which  was  the  consideration  for  the  policy, 

**•  went  direct  to  the  Company. 

Tatloe. 

&>e  Am.  Ins.  p.  14  ;  Dalzdl  v.  Mair  ;'  Para.  Con.  SS  ;  CUirke 
Int.  67  ;  Xenos  v.  IVickhnm.^  The  case  of  The  Union  Mutual  Life 
Insurance  Company  c.  McMillan,^  as  to  effect  of  the  Company  not 
filing  the  certificate,  was  also  cited. 

McLeod  in  reply. 

Cur.  Adv.    Vull. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  J.  We  think  the  decision  of  the  assignee  in  this  case 
was  right,  and  that  the  Insolvents'  estate  was  not  liable  for  the 
amount  of  the  premium  note. 

It  is  not  disputed,  that  before,  and  at  the  time,  and  after  the 
note  was  given,  Allison  was  doing  business  in  St.  John  for  tlie 
Columbian  Insurance  Company,  either  directly  or  indirectly »  and 
that  he  advertised  that  parties  wishing  to  do  insurance  busi- 
ness with  the  Company  might  do  it  through  him.  It  is 
also  undisputed  that  the  Insolvents,  in  applying  to  Allison 
for  the  Insurance,  dealt  with  him  as  the  agent  of  the  Com- 
pany, believing  him  to  be  such ;  that  the  application  was  made 
to  the  Columbian  Insurance  Company,  through  Allison,  and 
that   the  Insolvents   dealt   with   no   one  else.      It   is  no   doubt 

true,  that   Allison  on  receiving   applications  for   insurance,  for- i^- 

warded  them  to  Brewster,  an  Insurance  Broker  at  Boston,  who  ^:»^a.4 
returned  the  policies  to  him  to  be  delivered,  and  that  he  (Allison) 
had  no  direct  communication  with  the  Company,  but  that  all 
orders  went  and  came  through  Brewster.  These  facts  donotv^:>.ot 
however,  to  our  minds,  disprove  that  the  Company  were  transact — .^^jt- 
ing  Insurance  business  in  the  Province.  They  knew  that  insur — rm  tr- 
ances were  being  effected  on  vessels  owoed  in  St.  John,  and  that  Xhs^^^M^ht 
policies  on  those  vessels  were  sent  from  time  to  time  by  Brewster  t/c^^'  to 
Allison  to  deliver  to  the  assured^  and  that  the  course  of  butinesa^^sss 
was,  that  when  a  |K)licy  was  delivered,  a  premiam  note,  bearing  a        ^7  a 

>  1  Cimpb.  688  '  Am.  Uw  Bcf.  Oot ,  1874,pw  6i4i 
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'"^Uabcr  corresponding  with  the  number  of  the  policy,  would  be        ^^74. 
ff^enbythe  assured  to  Allison,  and  that  he  would  hold  such  note,      Jon  is 
**^d  give  his  own  note  to  Brewster  for  nine-tenths  of  the  amount — 
Ae    one- tenth   being   divided   between  Brewster  and  Allison — 
ftnd  Allison's  note  being  sent  by    Brewster   to    the    Company. 
How  can  it  be  said,  that  under  these  circumstances,  the  Company 
w-ere  not  **  directly  or  indirectly  taking  any  risks,  or  transacting 
any  business  of  insurance  "  in  the  Province  ?     What  difference  in 
point  of  law  can  it  make  whether  Allison  was  directly  authorised 
l>y   the  Company  to  act  as  their  agent  in  St    John  in  their  insur- 
«t:i.oe  business,  or  whether  they  knowingly  allowed  Brewster  to 
trsLssact  the  business  through  Allison,  as  his  agent  ?      In  either 
it  was  the  act  of  the  principal.     If  the  Company  could  not 
on  insurance  business  in  the  Province  directly,  they  could 
not  do  it  indirectly  :  Quando  aliquid  prohibetur,  prohUtetur  et  omne 
per  quod  devenitxiT  ad  iUud.     But  in  addition  to  this,  we  think  there 
IS    direct  evidence  of  recognition  by  the  Company  of  Allison's 
authority  to  act  as  their  agent,  in  their  telegraphing  to  him  that 
ihey  had  closed  their  business.     He  says  :  "T  had  a  telegram  from 
the  Company  on  or  about  the  SOth  January,  1866,  informing  me 
^^Utt  they  had  closed  their  office.     In  consequence  of  this,  I  step- 
pe business,"     Why  should  they  have  telegraphed  their  suspen- 
^on  to  him,  if  he  was  not  their  agent  for  the  purpose  of  receiving 
applications  for  insurance  ?     It  does  not  require  an  actual  appoint- 
*^*it,  to  constitute  one'  party  the  agent  for  another.      If  one 
P^^'Bon  professes  to  act  for  another,  and  the  other,  knowing  of  his 
^^^^ng,  tsikes  the  benefit  of  what  he  has  done,  surely  that  amounts 
Hn  agenc}'.     But  at  all  events,  admitting  that  Brewster  alone 
^''^  the  agent  of  the  Company,  if  he,  throut^h  the  intervention  of 
^•ison,  transacted  business  for  the  Company  in  St.  John,  it  is  as 
"'^oh  a  violation  of  the  Act,  as  if  Allison  had  been  directly  ap- 
*^^^ted  by  the  Company. 

It  has  been  argued  that  this  case  is  distinguishable  from  Allison 

"    f^obimonf  because  here  the  contract  was  complete  in  New  York, 

'^^n  the  policy  was  executed  by  the  Company ;  or,  at  all  events^ 

^^n  they  sent  it  to  Brewster  in  Boston ;  and  that  Brewster  re- 

r^^^Ved  it  as  the  broker  for  the  Insolvents.      We  can  find  nothing 

^     the  evidence  to  warrant  the  conclusion  that  Brewster  acted  as 
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1874.  broker  for  the  Insolvents  in  the  matter,  or  that  thev  ever  heard 
J  OS!  8  of  Brewster:  they  say  they  dealt  with  Allison  alone  ;  and  Allisoi 
could  not  say  that  he  had  mentioned  Brewster's  name  to  them 
The  application  for  the  insurance  was  addressed  to  the  Columbiai! 
Insurance  Company,  and  was  signed  by  one  of  the  Insolvents  ic 
Allison's  office,  and  there  does  not  appear  to  have  been  anything 
said  to  induce  them  to  think  that  it  was  not  to  be  sent  by  Allisoi 
direct  to  the  Company.  They  never  employed  Brewster  in  the 
matter,  or  authorised  him  to  be  employed,  or  knowingly  adoptee 
any  act  of  his.  How  then  can  Brewster  be  treated  as  their  broker 
without  their  assent,  express  or  implied  ?  If  Brewster  was  not  thai] 
broker,  then  the  delivery  of  the  policy  to  Brewster  did  not  make 
the  contract,  and  that  distinguishes  this  case  from  Xenat  v.  Wick' 
hamy  where  Lascaridi  was  expressly  employed  by  the  assured  tc 
effect  the  insurance,  and  did  so,  according  to  his  instructions,  and 
the  policy  was  executed  by  the  Company,  and  nothing  remained 
to  be  done  to  complete  the  transaction.  But  the  case  is  verj 
different  here,  where  Brewster  never  was  the  agent  of  the  Insol- 
vents, and  never  had  any  authority  from  them  to  do  any  act  what- 
ever. Upon  what  principle  then  can  they  be  bound  by  the  courae 
of  dealing  between  Brewster  and  the  Company,  and  how  can  theii 
charging  the  premium  to  Brewster  affect  Oultons  ?  Did  they  evei 
intend  or  contemplate  such  a  transaction  ?  And  had  Brewnter  a 
right  to  constitute  himself  Oultons'  agent,  and  to  bind  them  withoafl 
their  knowledge  ?  If  the  Insolvents  had  any  agent  in  the  tranaae 
tion,  it  was  Allison,  and  not  Brewster.  But  we  think  they  deaL 
with  Allison  as  the  agent  of  the  Company,  and  not  as  their  owi 
broker,  for  Allison  had  no  authority  from  them  to  effect  the  insua 
ance,  but  was  merely  the  channel  of  communication  through  whoK 
they  made  this  application  to  the  Company : — very  different  froa 
the  authority  of  Lascaridi^  the  broker,  in  the  case  of  Xoiof  » 
fVickham.  In  this  case  also  Allison  was  not  paid  by  the  III 
solvents,  but  by  retaining  a  part  of  the  premium.  Besides  thii 
according  to  our  view  of  the  evidence,  there  never  was,  and  meiwm 
was  intended  to  be  a  binding  contract  until  the  Oultons  gave  tM 
premium  note  referred  to  in  the  policy.  Thii  is  dear,  mill 
they  can  be  bound  by  some  arrangement  made  between  the  Com 
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pany  and  Brewster,  which  they  never  authorised,  either  expressly        1^74. 
or  impliedly.  J  o  n  k  s 

V. 

For  these  reasons,  we  think  this  case  cannot  be  distinguished    Tatlob. 
A~om  Allison  r.  Robinsoji,  and,  consequently,  that  the  appeal  must 
allowed  with  costs. 

Appeal  allowed  mth  costs. 


JLMPBELL  V.  GEORGE  FLE WELLING,  (JEORGE   BARNES  asd         1874. 

JAMES  S.    RAYMOND.  October. 


'resptus — False  imprisonnunt — Action  against  Jnsticrs  for — 1  Rev,  Stat, 

c,  129,  §  11— Constaf^U', 

3aiiitiff  WIS  oonfioted  before  two  of  the  defendants,  JusticeB  of  the  Peace  for  Eing*8 
Gonn^,  of  '*  sdling  liquor  without  license,'*  and  ordered  to  pay  twenty  dollars  nnd 
eostiy  otherwise  a  distress  warrant  to  issue,  and  in  defkult  of  goods,  to  be  imprisoned 
in  the  oomraon  geol  at  Kingston,  King's  County,  for  50  days,  unless  the  penalty  and 
ooets,  together  with  costs  of  distress  and  commitment  and'  of  conyeying  plaintiff  to 
gMlf  diwiM  be  fooner  paid.  At  this  time  an  Act  had  been  paased  to  proTide  for  the 
nmoral  of  tiie  Shiretown  from  Kingston  to  Hampton,  and.  in  the  meantime,  making 
tiie  gaols  ot  St.  John  and  Westmorland,  the  common  gsol  of  King's— Uie  officer 
fBTfcnting  any  process  having  the  option  of  taking  the  prisoner  ather  to  St  John  or 
Wcstmonaiia.  The  constable  not  being  able  to  i&nd  any  goods  to  leyy  on,  the  Justices 
usaed  a  warrant  of  commitment,  directing  pUdntitf  to  be  taken  to  Kingston  and  there 
imprisoned  for  50  days,  unless  the  penalty  anl  costs  (including  costs  of  distress 
wmmntaadof  conyeying  plaintiff  to  gaol)  be  sooner  paid.  The  Justices  yerbally 
directed  tlie  constable  to  take  pikintiff  to  St,  John,  and  the  fees  were  made  up  for 
taking  him  there.  Plaintiff  was  only  confined  a  fow  days  when  he  was  dischu-ged 
bf  Judge's  order. 
",  in  an  action  brought  against  the  Justices  and  constable  for  folse  imprisonment. 

That  the  warrant  of  commitment  wis  illegal,  both  as  to  amount  and  place  of  im- 
prisonment, and  that  the  Justices  had  no  authority,  verbally,  to  direct  the  constable 
tbtaketheplidntifftoSt  John. 

That,  in  section  11  of  the  1  Rev.  Stat  e  129,  the  word  **  or  "  should  be  read 
**  and,"  and  tliat  tlie  proyiBionsofthe  Section  did  not  apply  in  this  case  so  as  to 
protest  the  Justices. 

usrt,    WlMtlier  an  oflEenoe  is  suffidently  stated  in  a  conyiction  for  sdling  **  liquor  " 
without  lioense. 

Trespass  for  false  imprisonment^  tried  at  the   King's  Circuit 

July,  1873,  before  Wbldon,  J.      Plaintiflf  was  on  May    Ist, 

1871,  conyicted  before  the  defendants,   Klewelling  and  Barnes, 

Justices  of  the  Peace  for  the  County  of  King's,  of  **  selling  liquor 

'^rithoat  license."      After  the  conviction  a  distress  warrant  was 

issued,  and  returned  by  the  constable  with  a  certilicate  that  he 

^oald  find.no  goods  whereon  to  levy.      A  warrant  of  commitment 

then  issued  and  .delivered  to  tl^e  defendant^  Baymond,  direct- 
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ing  him  to  take  the  plaintiff  and  convey  him  to  the  common 
at  Kingston,  and  there  to  deliver  him  to  the  keeper  thereof,  amjs 
commanding  the  keeper  to  receive  him  into  his  custody  and  iuc 
pribon  him  for  the  space  of  fifty  days,  unless  the  sum  of  twent;^ 
dollars,  and  fourteen  dollars  and  fifteen  cents  costs,  should  be  soon^ 
paid.  (The  costs  included  the  charges  of  the  distress  warrant  a 
commitment  and  of  conveying  plaintiff  to  the  gaol). 


The  Act  34  Vic.  c.  12,  providing  for  the  removal  of  the  Shi 
town  from  Kingston  to  Hampton  had  been  passed  before  this, 
by  that  Act  the  common  gaols  of  St.  John  and  Westmorland  w< 
made  the  common  gaol  of  King's — the  officer,  to  whom  any 
cess  was  directed,  to  have  the  option  of  taking  prisoners  to  ei 
county.     In  this  case  one  of  the  Justices   verbally  directed      ^ 
constable  to  take  the  plaintiff  to  St.  John  and  deliver  him  to      tie 
gaoler  there,  and  the  otLer  assisted  in  making  up  the  fees  and.   ex- 
penses of  taking  the  prisoner  to  St.  John.     Plaintiff  was  confined 
about  five   days,  when  he   was  discharged  by  a  Judge's  order. 
Verdict  for  plaintiff  $70. 

In  Michaelmas  term,  1873,  fV.  Pugsley  moved  for  a  new  tmi 
on  the  ground  that  there  was  no  evidence  of  a  demand  of  the 
warrant  from  the  nonstable, — failing  that,  to  reduce  the  verdict 
against  the  Justices  to  two-pence,  without  costs.  In  Hilary  term — 

i 

A.  L.  Palmer,  Q.  C,  shewed  cause,  and  contended,  1.  That  the 
constable  was  only  protected  when  he  obeyed  the   warrant :  her* 
he  had  not  followed  the  direction  in  the  warrant,  but  the  feib^ 
direction  of  the  Justices  ;    he   was,  therefore,  jointly  liable  wit** 
them.     S.    Admitting  the  conviction  to  be  good,  and  that  tk^^ 
•plaintiff  was  guilty  of  the  offence,  he  suffered  a  different— whic?^ 
is  the  same  as  a  greater — punishment  than  the  law  authozias^*^ 
they  had  no  power  to  direct  the  imprisonment  in  St  John.   ^^ 
But  the  plaintiff  was  not  convicted  of  any  offence — the  oomphi^^ 
should  have  been  for  selling  spirituous  liquors.     4^   Tlie  Lao^ 
Legislature  had  no  power  to  pass  the  Act  $8  Vic*  c  83*  aUowi^^ 
the  sessions  to  withhold  licenses :  it  is  an  attempt  to  i 
with  the  trade  and  commerce  of  the  country,  l^iislatioii 
reference  to  which  is  exclusively  confined  to  the  Genersl 
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ment  The  Local  legislature  may  regulate,  but  cannot  prohibit  ^^74. 
the  sale  of  liquor.  It  also  professes  to  deal  with  the  criminal  law  Campbkll 
and  is,  therefore,  ultra  vires.  (Ritchie,  C.  J.  Suppose  the  Act 
is  uUra  vires^  is  not  the  remedy  by  a  mandamus  to  the  Sessions  ?) 
If  the  Act  88  Vic.  c.  23  is  void,  then  the  Act  17  Vic.  c.  15,  which 
expired  in  1870,  has  not  been  revived,  and  there  is  no  statute  in 
existence  to  warrant  the  conviction.  5.  The  conviction  is  bad 
because  the  Justices  had  no  power  to  order  distress. 

W.  Pugsleyy  in  support  of  the  rule,  contended  that,  unless  the 

plaintiff  actually  suffered  a   greater   punishment   than   the  law 

aathorized,  or  paid  more  than  the  law  directed,  the  Justices  were 

Hot   liable.     In  this  case  he  suffered  no  greater  punishment, — 

luiving  been  confined  only  some  five  days,  and  paid  no  money  at  all, 

luving  been  discharged  by  Judge's  order.     The  punishment  must 

be»  not  merely  different,  but  greater  in  degree.     But,  even  if  the 

jMUiishment  were  greater,  the  llth  Section  protects  the  Justices: 

^}iere  are  three  distinct  contingencies,  either  of  which  happening, 

"^liey  are  not  liable,  vis.:  if  the  party  was  guilty  of  the  offence  of 

'^vliich  he  was  convicted,  or  was  liable  to  pay  the   sum  he  was 

rdered  to  pay,  or  had  undergone  no  greater  punishment  than 

liat  assigned  by  law  for  the  offence  of  which   he  was  convicted, 

»r  for  the  non-payment  of  the  sum  he  was  ordered  to  pay. 

In  Arnutrtmg  v.  McCaffrey,^  the  plaintiff  had  been  sent  to  the 
-up-House  in  TVoodstock,  where  it  was  held  the  Justice  had 
o  power  to  send  him.  It  was  argued  in  that  case,  as  it  has  been 
"tigued  here,  that  that  was  a  greater — ^because  it  was  a  different — 
;^iini8hment  than  the  law  allowed  ;  but  the  Court  held  otherwise, 
9uid  conBidered  the  plaintiff  only  entitled  to  a  verdict  for  two-pence. 

In  Kemp  v,  Neville^  impiisonment  in  a  wrong  gaol  was  held  to 
^1)6  no  groond  for  an  action. 

The  word  *^  spirituous  "  only  occurs  in  the  title  of  the  Act, 
'wUch,  in  the  body,  speaks  of  selling  liquor.  The  proof  was  that 
Inandy  was  told.  The  proceedings  must  be  read  in  connection 
'With  the  Act,  and  when  the  word  **  liquors  "  is  used,  it  must  be 
iMiomed  to  be  the  kind  of  liquors  mentioned  in  the  Act 

Cur.  Adv.  VuU. 
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The  judgment  of  the   (burt   (Ritchie,   C.   J.,   and  Allx^ 
Weldon  and  Wetmorb,  J.  J.)  was  now  delivered  by 

Ritchie^  C.  J.     In  this  case  the  Justices  issued  a  warrant  n*»_ 
authorised  by  law,  either  as  to  the  amount  for  which  the  plaint::;::: 
should   be  imprisoned,  or  as  co  the  place  of  imprisonment,  a^^ 
subsequently  verbally  directed  the  constable  to  imprison  the  pla^ 
tiff  in  St.  John,  which  they,  as  Justices  of  the  Peace,  had     ^ 
authority  to  do.    Under  these  circumstances,  the  defendants  clea.^^]j 
acted  in  excess  of,  and  beyond  their  jurisdiction,  and  the  plaiixtj^ 
was  therefore  clearly  entitled  to  recover  in  the  action.     It  is  nor 
claimed  on  the  defendants*  behalf,  that  under  the  Revised  Statoc^y 
Cap.  129,  §  11,  they  are  entitled  to  have  the  verdict  reduced  to 
two-pence,  and  are  not  liable  to  any  costs.     The  words  of  the  Sec- 
tion are  as  follows:  "  Where  the  plaintiff  shall  be  entitled  to  re- 
cover in  any  action  against  a  Justice^  he  shall  not  have  a  verdict 
for  any  damages  beyond  two-pence,  or  any  costs  of  suit,  if  it  shall 
be  proved  that  he  was  guilty  of  the  offence  of  which  he  was  con- 
victed, or  was  liable  for  the  sum  he  was  ordered  to  pay;  or  hid 
undergone  no  greater  punishment  than  that  assigned  by  law  lor 
the  offence  of  which  he  was  convicted,  or  for  the  non-payment  of 
the  sum  he  was  ordered  to  pay.*' 

This  section  differs  from  the  English   Act    11   and  12  Victt 
which  declares  that,  ''  In  all  cases  where  the  plaintiff  in  any  sacb 
action  shall  be  entitled  to  recover,  and  he  shall  prove  the  lerjinS 
or  payment  of  any  penalty,  or  sum  of  money,  under  any  connc- 
tion,  or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  i* 
he  prove  that  he  was  imprisoned,  he  shall  not  be  entitled  to  r^ 
cover  the  amount  of  such  penalty  or  sum  so  levied  or  paid,  or  waf 
sum  beyond  two-pence  as  damages  for  such  imprisonment,  or  Vif 
costs  of  suit  whatever,  if  it  shall  be  proved  that  he  was  actmlly 
guUty  of  the  offence  of  which  he  was  so  convicted,  or  that  he  w^ 
liable  by  law  to  pay  the  sum  he  was  so  ordered  to  pay,  ofii  (wid* 
respect  to  such  imprisonment)  that  he  had  nndexgone  no  giuilfl^ 
punishment  than  that  assigned  by  law  for  the  oflbnoe  of  irinch  b^ 
was  so  convicted,  or  for  non-payment  of  the  sum  he  mi  ^ 
ordered  to  pay." 

Our  Act  12  Vict  c.  SI,  §  43,  from  which  die  above  Mdn  ^ 
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^e  Revised  Statates  was  taken^  was  an  exact  copy  of  the  English 

-Act.     The  object  of  the  Reyised  Statutes  was  to  abbreviate  and 

c^oosolidate^  rather  than  to  alter  and  amend  the  existing  law,  and 

'^^e  cannot  think  it  was  the  intention  of  the  Legislature,  in  substi- 

^uatin^  the  word  *^  or  "  for  ''  and/'  to  alter  the  law  as  it  then  stood, 

^nd  render  the  provisions  of  the  section  most  unreasonable,  if  not 

Bft.lwiird»  in  its  construction ;   we,  therefore,  think  the  word  ''  or '' 

ust  be  read  **  and." 


1874. 


the  defendants  had  no  right  to  issue  the  warrant  they  did 
sue^  and  the  plaintiff  was  not  liable  to  pay  the  amount  which  by 
ivarrant  he  was  ordered  to  pay,  and  the  defendants  had  no 
verbally  to  direct  his  imprisonment  in  St.  John,  be  has 
xiffered  a  greater  punishment  than  that  assigned  by  law  to  the 
ffenoe    of  which  he  was  fassuming  that  he  was  guilty  of  any 
ffence,  which  may  be  doubtful)  convicted,  the  provisions  of  the 
1 1  th  section  of  the  Statute  do  not  apply,  and  the  verdict  must 

The  rule  to  reduce  the  damages  to  two -pence  must  therefore  be 
^■.ischarged. 

Rtde  di$charged. 


CAxramu, 

V, 

FuwELUia. 


BROWN  V.  MOORE. 
Btioppel — Treitp(U9 — Eahe  imprUonmenl — Malicious  prosecution. 


a  ptftj  joins  in  in  Indenture,  which  refisra  to  another  instmment,  approTiog  of 
It,  and  tmiingit  as  a  Talkl  writing,  be  ia  thereby  estopped  from  afterwanu  diapoting 
the  Taliditjj  of  the  inatmment  ao  rd^rred  to. 

peraoii  ia  not  liable  to  an  action  for  fiilae  impriaonment,  who  merelj  Ibdgea  a  com- 
plaint before  a  Jnatioe,  and  leaTea  the  proceedmgs  to  be  taken  in  the  discretion  of  the 
Jfai^stntia. 

The  declaration  in  this  cause  contained  several  counts,  as  fol- 
lows: 1st  Count,  trespass  to  a  Lot  of  land  situate  in  Westmorland 
^bnntj,  known  as  Lot  No.  2.  3rd.  False  imprisonment  for  60 
^3ay8.  4th.  Malicious  prosecution.  5th.  Malicious  arrest  and 
imprifonment.  There  were  other  counts  for  assault,  &c.,  which 
abandoned. 


At  the  trial  before  WsniOREy  J.,  at  the  Westmorland  Circuit  in 


1874. 
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^^74.        July  last,  a  verdict  was  taken  by  consent  for  the  defendant,  lea 
Bbowv       being  reserved  to  plaintiff  to  move  to  have  the  verdict  altered 

verdict  for  him  for  nominal  damages  on  the  Ist,  3rd,  4thy  or  — ^r 
count,  under  the  following  agreement  made  at  the  trial: — 

"  The  plaintiff  is  to  abandon  any  claim  for  assault  or   tresi^^^ 
on  No.  1  ;   a  verdict  to  be  entered  for  the  defendant  on  all     ^ 
counts.     The  plaintiff  to  be   at  liberty  to  move  to  set  aside  tbe 
verdict  and  have  a  verdict  entered  for  him  for  nominal  dam^^ 
on  either  or  any  of  the  first,  third,  fourth  or  fifth  counts  in  case 
the  Court  shall  be  of  opinion  that  the  Judge  should  instruct  the 
jury  that  they  should  find  for  the  plaintiff  on  such  counts  or  either 
of  them:   but  if  the  Court  should  be  of  opinion  on  the  evidence 
either  that  the  Judge  should  instruct  the  jury  to  find  for  the  de- 
fendant, or  that  he  should  leave  questions  of  fact  to  the  jury  which 
might  determine  the  case  in  the  defendant's  favor,  then  these  bcti 
are  to  be  considered  as  found  in  favor  of  the  defendant,  and  the 
verdict  be  retained  for  the   defendant  accordingly — ^neither  part; 
to  move  for  a  new  trial  on  the  ground  of  the  improper  admiiBbA 
or  rejection  of  evidence.** 

A  deed  of  partition  between  Willliam  Dixon  and  William  D- 
Knapp  was  put  in  evidence  by  the  defendant,  and  the  plaintiff 
contended  it  was  invalid  and  simply  amounted  to   nothing.   X^ 
appeared  the  plaintiff  had  been  exercising  acts  of  ownership  oiT0^ 
the  property  in  question,  partly  in  virtue  of  his  wife's  dtle,  ua^ 
partly  under  a  claim  of  his  own.     A  tri- partite  Indentuie  was  tls^ 
put  in  evidence,  made  between  James  Dixon  of  Westmorlani^i 
Executor  and  Trustee  of  Catherine  Knapp,  late  of  Weatmorlini^« 
widow,  deceased,  of  the  first  part,  William  D.  Elnapp  Brown  ^^^ 
the  second  part,  and  Daniel  Brown  (the  plaintiff)  of  the  third 
which  was  as  follows: 


**TwaB  IwDKNTUBi  made  this  fifteenth  day  of  November  in  tiie  jeir 
our  Lord  one  thousand  eight  hundred  and  lixty-one  between  Jaa 
DiokBon  of  Westmorland  in  the  County  of  Westmorlaiid  Eeqiii^^ 
Executor  and  Trustee  of  Catherine  Knapp  late  of  Weitmorlaiid  m^^ 
said  widow,  deceased  of  the  first  part,  iniliam  Diekaon  Amwn  ef  ~ 
same  place  yeoman  of  the  second  part  and  Daniei  Blown  of  ike 
place  yeoman  of  the  third  part. 

Whereas  a  division  hath  tins  d^  been  made  of  the  flum  iiftoite 
Westmorland  aforesaid  known  as  Tongoei  Island  by  and  betwMii 
said   James  Dickson  of  the  one  part   and    William  DickwB 
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>ther  part    and    they    now    hold    the    same    inseveraity    uc-         1H74. 

0  their  respective  titles  to  the  same  ;    The  said  James  Dicksou 
•/he    several    parts    known    as    number    one  on  Jink's  survey 
ndthe  said  William  Dickson  Knapp  the  parts  known  &snutnher     m-jI'-- 
dd  Jink's  division  as  by  reference  to  the  said  Divison  deed  will 

at  largo  appear ;  and  whereas  the  said  Daniel  Brown  has  sur- 
his  possession  of  in  and  to  the  said  Tongu'^s  iRland  to  the  said 
Dickson  Brown  and  the  said  William  Dickson  Brown  has  agreed 
lease  from  thi-  said  James  Dickson  of  his  share  of  the  said  farm 
lold  his  possession  to  such  part  thereof  exclusively  and  not  to 
or  meddle  with  that  of  the  said  William  D.  Knapp  to  which  ho 
[aim  right  or  title. 

his  Indenture  witncsseth  that  the  said  James  Dickson  for  and  in 
irton  of  the  rents  covenants  and  agreements  hereinafter  con- 
ath  demieed  leased  and  to  farm  let  and  by  these  presents  doth 
ease  and  to  farm  let  unto  the  said  William  Dickson  Brown  all 
^eral  parts  of  Tongues  Island  known  as  lot  number  one  in  Jink's 
nd  particularly  described  in  th'^  division  deed  between  the  said 
ickson  and  William  Dickson  Knapp  to  have  and  to  hold  the  said 

1  premises  with  the  appurtenances  from  the  day  of  the  date 
»r  and  during  the  term  of  five  years  and  five  mouths  now  next 

Yielding  and  paying  therefor  the  rent  or  annual  sum  of  iorty 
tayable  as  is  hereinafter  provided. 

le  said  William  Dickson  Brown  for  himself  his  executors  adminis' 
nd  assigns  covenants  promises  and  agrees  to  and  with  the  said 
tickson  his  executors  and  administrators  in  manner  following 
>  say  that  he  and  they  shall  and  will  pay  the  said  rent  hcr;nnb?foro 
on  the  first  day  of  November  and  May  in  each  and  every  year  by 
yments  of  twenty  pounds  without  any  abatement  or  deduction 
r,  the  first  payment  to  be  due  on  first  day  of  November  next  and 
payment  on  the  fifteenth  day  of  April  one  Thousand  eight  hun- 
.  sixty-seven  and  the  said  William  Dickson  Brown  further  coven- 
)ay  all  rents  taxes  sewers  bills  and  other  legal  charges  and  assess- 
ade  upon  or  against  the  said  demised  farm  and  premises  during 
term  under  any  law  now  in  existence  or  hereafter  to  be  enacted, 
said  William  Dickson  Brown  further  covenants  and  agrees  to 
and  maintain  all  the  fences  upon  the  said  premises  uecei^sary  and 
by  law  to  prevent  trespassing  upon  or  by  a'ijoinin.!?  proprietors 
lo  end  of  the  said  term  to  yield  up  the  p(  at^cable  and  quiet  pos- 
f  the  said  demised  premises. 

he  said  Daniel  Brown  by  his  executing  this  In(le*3ture  signifies  his 
of  the  said  Indenture  and  of  the  si»id  arrangement  therein  recited/^ 

malicious  prosecution  and  false  imprisonment  complained 
le  plaintiff  consisted  in  the  defendant's  having  (as  plaintiff 
I  lodged  two  complaints  before  two  Justices  against  him  and 
d  his  arrest  and  imprisonment.  Defendant  r)Iied  on  the 
ig  testimony: 
les  £.  Knapp  (Clerk  of  thePeaee)  testified  that  the  most  of 
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1^74.        what  Moore  said  was  as  a  witness:  some  conversation  took  place      ^ 
Bbowv       tween  the  Magistrate  and  Moore,  and  witness  and  Moore  while  ^e 
trial  was  going  on  while  Moore  was  under  oath  as  a  witness.  WS^ea 
witness  came  into  Court,  he  wanted  to  act  for  Brown ;    Mocsre 
claimed  that,  as  Clerk  of  the  Peace,  he  (witness)  should  act      for 
him. 

After  speaking  of  putting  the  cattle  in  pound,  Moore  sa^dif 
Brown  would  allow  the  cattle  to  be  put  back  in  the  pasture  a^^^, 
he  would  not  interfere  with  him  any  more,  and  all  things  wouL^be 
stopped.  Moore  proposed  if  Brown  would  not  interfere  witl^^  the 
cattle  until  time  of  agreement,  the  trial  would  be  adjourned  lE^r  g 
few  days.     Brown  was  under  arrest. 

Moore  said,  and  the  Justice  reiterated,  if  B*'own  would  uxxJer- 
take  not  to  interf3re  with  the  cattle  he  would  allow  him  to  go; 
thinks  Silas  Smith  and  Christopher  Cole,  constables,  were  pre- 
sent: all  left  the  Court;  had  no  further  conversation  with  iloon 
that  day,  or  any  other  time,  about  Brown's  arrest. 

Mr.  Black  (one  of  the  Justices)  said:  I  won't  swear  the  defeat 
dant  was  in  my  place  at  all  after  the  conviction,  think  I  hitc 
memory  of  Moore  wishing  conviction  made  out ;  don't  know  tlui^ 
Moore  did  anything  before  me  but  lodging  the  informadon  oi 
complaint  and  giving  his  evidence ;  don't  know  for  certain. 

Question. — ^Did  Moore  in  any  way  attempt  to  influence  yon  t^ 
do  anything,  except  what  you  thought  the  law  required  you  to  ^^ 
as  a  Justice  of  the  Peace  under  the  facts  he  presented  to  yoi^  * 
Answer. — He  did  not  to  my  knowledge.     I  think  he  did  not  at  ^^ 
direct  me  except  to  make  the  complaint,  and  give   his  evidene^* 
He  might  have  talked  about  the  matters,  but  never  attemptad  ^^ 
influence  me.     He  had  nothing  to  do  with  making  out  any  of  tl9^^ 
papers,  and  don't  know  if  he  was  present  when  any  of  them 
made  out     I  think,  except  making  the  information  and  giving 
evidence,  he  had  nothing  more  to  do  with  it 


John  Ford  (the  other  Justice)  said  :  I  gave  warrant  to  a 
stable  at  Moore's  request  Moore  examined  the  witnesaet  boi^^^' 
me  as  prosecutor;  he  wished  me  to  cany  out  what  the  lav  r^^ 
quired.     When  he  came  with  the  information  he  remarked  iAl^^ 
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he  wished  doae.      I  have  no  recollection  of  Mr.  Moore  saying         ^^7^- 
anything  about  giving  it  to  the  constable.     At  the  time  of  infer-       Brown 
nuidon  he  said  nothing  more  than  that  he  wished  me  to  proceed  with 
the  warrant  as  the  law  directs — I  recollect   nothing  more  :  at  the 
trial  Moore  conducted  his  own  suit;  examined  witnesses.     I  issued 
the  warrant  under  the  complaint  as  Mr.  Moore  directed. 

Oct   16.      fV.  J.   Gilbert  moved  to  enter  the  verdict   for  the 
plaintiff  on  the  1st,  3rd,  4th  or  5th  count. 

Cur.  Adv.  Tuft. 

The  judgment  of  the  Court  was  now  delivered  by 

Wetmorb,   J.      Without   expressing   any   opinion   as   to   the 

cnfficiency  of  the   division   deed   between    William    Dixon  and 

William  D   Elnapp,  we  think  the  plaintift  having  joined  in  the 

Indenture  of  the  15th  November,  approving  of  the  division  deed, 

^C*eferring  to,  and  thereby,  as  it  were,  incorporating  the  division  deed, 

S^s  thereby  precluded  from  gaia-sayin^  its  validity ;  and  that  he  is 

much  bound  by  the  division  deed  as  if  he  had  executed  it ;  and 

lierefore  that  he  is  not  entitled  to  maintain  this  action  for  trespass 

the  lot  No.  2. 

As  to  the  counts  for  false  imprisonment,  there  were  two  com- 
laints  before  separate  Magistrates  for  different  offences,  and  there 
as  evidence  that  the  defendant  only  lodged  his  complaint  with 
Magistrate, — doing  nothing  further,  and  leaving  any  proceed- 
'Sng  to  be  taken  entirely  in  the  discretion  of  the  Magistrate  ;  and 
^here  was  also  evidence  of  the  defendant's  acting  in  a  manner  be- 
yond that  of  merely  lodging  the  complaint.  After  examining  the 
evidence,  we  think  the  fact  as  to  whether  or  no  the  defendant  did 
'Snterfere  beyond  what  he  might  do,  without  being  liable  to  an 
action  for  false  imprisonment,  must  under  the  evidence  have  been 
^^obmitted  to  the  jury  for  their  finding. 

We  think  the  matters  contended  for  by  the  plaintiff,  as  ground 

Mot  entering  the  verdict  for  the  plaintiff,  must,  under  the  evidence, 

%a3re  been  lefb  to  the  jury  as  questions  of  fact,  and,  under  the 

^igreement,  these  matters  must  now  be  taken  as  found  against  the 

ylnotifil    The  rule  nin  will  be  refused. 

Ride  refined. 
8 
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1874.  Ex  piirU  LIXTON, 

October, 


Portl'tiiil  Civil  Court — Review  from,  in  cises  under  IS'20. 

Ab  the  Police  Magistrate  of  the  Town  of  Portland,  when  trying  oiTil  causes  in  aotioiis  of 
debt  under  9'Mt  acts  by  virtue  of  his  commission  as  a  Justice  of  the  Peace,  a  judg- 
ment obtained  before  faim  in  such  a  case  is  subject  to  reyiew  before  a  JuJge. 

In  last  Easter  term,  IV.  Pugsley  obtained  a  rule  nisi  for  a 
certiorari  to  remove  the  judgment  of  the  Judge  of  the  Saint  John 
County  Court,  reviewing  a  judgment  obtained  in  the  Civil  Court  of 
the  To^n  of  Portland  in  an  action  of  debt  for  less  than  $20,-^on 
the  ground  thai  there  was  no  review  from  that  Court,  citing  Ex 
parU  Moore. ^ 

June  9.  E.  L.  Wctmore  shewed  cause,  and  contended  that  the 
97th  Section  of  the  Act  84  Vic.  c.  1 1,  reserved  to  the  Civil  Court 
the  jurisdiction  pnssessed  by  Justice.->  of  the  Peace,  while  it  also 
enlarged  the  jurisdiction  :  and  that  in  cases  under  $20,  the  3!lagis- 
trate  sits  as  a  Justice  of  the  Peace,  and  not  as  Police  Magistrate : 
there  was,  therefore,  the  same  power  of  review  as  from  ordinary 
Justices'  Courts. 

ff^.  Pugsley  was  heard  in  support  of  the  rule. 

Cur.  Adv.   VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Ritchie,  C.  J.     The  question  in  this  case  is  whether  a  judg**.., 
ment  for  less  than  $20,  in  the  Civil  Court  of  Portland,  under  th.^ 
Act  34  Vict  ell,  can  be  reviewed  by  a  Judge  according  to  € 
provisions  of  the  1  Rev  Stat.  Cap.  137,  §  44,  or  must  be 
up  by  certiorari. 

The  97th  Section  of  the  Town  of  Portland  Act,  (S4  Vict,  a  Il^IJ^ 
declares  that  there  shall  be  a  Court  in  the  Town  of  Portland  for 
the  trial  of  civil  causes,  to  be  held  before  the  Police  Magistrat  f  of 
the  said  Town.  The  98th  Section  declares  that  the  Police  Mn^Bigii* 
trate  shall,  ''in  addition  to  his  jurisdiction  as  a  Justice  of  the 
Peace  under  the  provisions  of  the  Revised  Statutes,  Cluqpter  U7| 
Title  XXXVn,  have  civil  jurisdiction  in  the  said  Town  of 

>  Stef.  Dig.  826. 
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ind  in  the  Parishes  of  Lancaster  and  Simonds,  as  follows : —        ^^74. 
n  all  actions  specified  in  said  Chapter  187  of  the  Revised      ^>  pffrt^- 
js ;  Secondl  y  in  all  actions  of  debt,  whether  upon  simple    *«  ^  "  ®  ■  • 
ct  or  specially,  wl  ere  the  amount  claimed  does  not  exceed 
dollars  ;"  (the  remainder  of  the  section  is  not  material.) 

:.  99  declares  that  *'  all  proceedings  in  the  said  Court  for 
f  civil  causes  and  before  the  said  Police  Magistrate,  shall  be 
I  every  respect,  except  as  herein  specially  provided,  under 
avisions  of  the  Revised  Statutes,  Cap.  137,  Title  XXXVII, 
dd,  or  any  amendments  thereof."  Other  sections  of  the 
rect  the  mode  of  proceeding  on  the  trial,  and  the  codts  to  be 
dy  but  do  not  affect  the  present  question. 

Police  Magistrate  does  not  derive  his  authority  to  try  cases, 
the  amount  does  not  exceed  $20,  from  the  Act  34  Vic.  c. 
lut  from  his  commission  as  a  Justice  of  the  Peace.     His 

to  try  cases  above  $20  is  simply  an  addition  to  the 
which  he  already  had.  Any  judgment  therefore  before  be- 
m,  which  he  had  power  to  give  as  a  Justice  of  the  Peace 
the  Revised  Statutes,  cap.  137,  must  be  subject  to  all  the 
ions  of  that  chapter — one  of  which  is  the  proceeding  by  re- 
rule  for  a  certiorari  will  therefore  be  discharged. 

Rvle  discharged. 


CHARLES  P.  WET^IORE  v.  HENRY  G.  C.  WETMORE.  1«7*- 

October. 

fate — Next  of  kin — Distribution — Where  a  party  dies  irUestate^  with-  ^■~-^"~" 
out  children,  wheOur  land  will  go  to  his  father  and  mother  or 

brotfiers  and  sisters. 

of  descent  in  this  ProTince  has  not  been  altered  by  the  Act  21  Viot  o.  26  (ez- 
s  to  the  double  portion  of  the  heir  at  law),  and  if  a  person  dies  intestate,  and 
It  ehildren,  leading  a  father  and  brothers,  the  brothers  are  entitled  to  his  real 
,  to  the  ezdosion  of  tho  (hther. 

dal  case  stated  for  the  opinion  of  the  Court. 

ntine  H.  P.  Wetmore  died  on  the  twenty-sixth  of  April,  A.  D. 
Dtestate,  unmarried,  and  without  issue,  leaving  him  surviving  hig 
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1874.         father,  Charles  P.  Wetmorc,  the  above  named  plaintiff,  and  two  brotherly 
WirMOKB      ^^^  defendant  Henry  G.  C.  Wetmore,  and  Edward  L.  Wetmore. 

w.  Before  and  at  the  time  of  his  death  the  said  Valentine  H.  P.  Wetmore 

W  BTMO  BB.  was  seized  in  fee  of  a  lot  of  Land  situate  in  the  Parish  of  Gagctown,  in 
Queen's  County,  containining  about  four  hundred  and  eighty  acres,  more 
or  less,  more  particularly  described  in  the  deed  thereof  from  Charles  P. 
Wetmore  and  Julia  Ann  H.  Wetmore,  his  wife,  to  the  said  Valentine  H. 
P.  Wetmore,  dat^d  the  1st  day  of  September,  1869,  and  registered  in 
book  C,  No.  2,  pages  223,  224,  and  225  of  Queen's  Count}-  Records. 

The  defendant  upon  the  death  of  the  said  Valentine,  entered  upon  the 
said  lot,  claiming  to  be  entitled  to  an  undivided  moiety  or  half  part  there- 
of as  one  of  the  heirs  of  the  said  Valentino  H.  P.  Wetmoro,  to  the  cxdu- 
sion  of  the  Plaintiff. 

llie  Plaintiff  claims  that  he  is  entitled  to  the  whole  interest  in  said 
lot,  to  the  exclusion  of  the  Defendant  and  his  brother,  under  the  provisions 
of  the  Act  of  Assembly,  21  Vic.  c.  26. 

If  the  Court  should  be  of  opinion  that  the  Plaintiff  is  entitled  to  the 
said  Land  to  the  exclusion  of  the  Defendant  and  his  brother,  judgment 
is  to  be  given  for  the  Plaintiff. 

If  of  opinion  that  the  property  goes  to  the  Defendant  and  his  brother, 
judgment  is  to  bo  given  for  the  Defendant. 

June  13.     E.  L,  Wetmore^  for  the  plaintiff.     The  object  of  the 
Act  21  Vic.  c  26,  was  to  provide  that  real  estate  should  be  dis- 
tributed the  same  as  personal  property.     The  opinion  expressed 
by  Chipman,  C.  J.,  in   Doe  d.   Mahoney  v.  Crane^  is  distinctly  in 
favor  of  the  plaintiff's  position.     He  says :  "  the  term   *  next  of 
kindred  *  is  also  a  familiar  term,  not  in  the  common  law,  bit  under 
the  statutes  for  the  distribution  of  the  personal  property  of  intes- 
tates, and  the  persons  to  whom  this  term  applies  must  be  iimgk 
for  under  the  rules  of  the  civil  law,     •     •     •     Taking  the  words  of 
the  last  clause  in  their  order,  thie  '  next  of  kin  '  in  the  present  cat 
is  undoubtedly  according  to  the  computation  of   the  civil  law  tl 
mother,  one  of  the  lessors  of  the  plaintiff,  she  being  in  the  Ak 
degree^  whereas  the  brothers  and  sisters  are  in  the  second  degree; 
if  this  term  stood  unqualified  by  any  other  words,  ilie  would 
the  remainder  after  the  portion  of  the  heir  at  law.**     In  that  case  tT 
Court  held  that  the  words  '*  next  of  kindred  in  eqaal  degi 
meant  in  equal  degree  with  the  heir  at  law  under  the  wording 
the  Statute ;    and,  had  it  not  been  for  this,  they  would  haye  dedd^^Ji 
the  land  should  go  to  the  mother.    The  Legislature  having  by  **    ^^v 
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Act  21  Vic.  c.  26,  altered  the  provision  with  reference  to  the  heir        ^^74. 
at  lawy  the  reasoning  of  the  Court  in  Doe  v.  Crane  applies  here.      Wkhiqiu 
In  the  section  of  the  1  Rev.  Stat.  c.  3,  providing  for  the  distribu-  ** 

tion  of  personal  property,  the  same  words  are  used  as  in  the  Ist 
Section  of  the  Act,  21  Vic.  c.  26  ,•  and  will  the  Court  say  that,  in 
one  section  the  same  language  shall  be  held  to  refer  to  the  civil 
law,  and  in  another  to  the  common  law  ?  Ought  it  not  rather  to 
be  assumed  the  Legislature  intended  the  same  rule  of  distribution 
to  apply  to  both  real  and  personal  estate?  The  father  being 
nearer  of  kin  by  the  civil  law  than  the  brothers,  the  land  went  to 
him,  and  judgment  should  be  for  the  plaintiff. 

Dvff,  Q-   C,  for  ihe  defendant.     It  may  be  there  is  no  good 

reason  why  real  and  i)ersonal  estate  should  be  placed  on  the  same 

footing,  and   the  question  is,  has  the  Legislature  abolished  the 

distinction  ?    We  must  construe  the  legislation  very  carefully  when 

ive  seek  to  interfere  with  a  well  settled  rule  of  the  common  law. 

Xlie  rule  of  the  common  la  v  is  inflexible  that  real  property  shall 

-XMjdrer  ascend  but  rather  escheat.     At  the  time  of  passing  the  Act 

6,  Geo.  3,  primogeniture  and  the  rights  of  children  of  the  half- 

lood  were  the  principal  objects  had  in  view :  if  the  Legislature 

tended  to  take  away  the  common  law  right  of  brothers  and  sisters 

-^o  inherit,  it  would  have  said  so.     In  Doe  d.  Thompson  v,  Allan- 

wj  the  Act  had  a  judicial  interpretation   put  upon  it,  though 

ZMs  point  did  not  arise  :  in  that  case  the  heir  at  law  was  sought 

r  by  the  rules  of  the  common  law.    See  also  Doe  v.  Crane  ;t  Doe 

.  Troughton,*     By  an  Act  passed  in  the  3  &  4  Wm.  4,  the  I-iCgis- 

-^ure  abolished  the  rule  of  the  common  law  in  England ;  yet  our 

islature,  with  that  Act  before  it — with  the  Act  in  Nova  Scotia, 

the  cases  decided  in  this  Court  before  it — in  1854  substantially 

-enacted  the  law  as  declared  by  the  26  Geo.  3,  c.  11.     All  the 

Vic.  c.  26,    contemplated    doing    was   to   abolish    the   right 

'possessed  by  the  heir  at  law,  and  in  the  very  next  year  the  22  Vic. 

^e.  25,  was  passed,  confining  the  operation  of  the  previous  Act  to 

^eal  estate,  showing   it  was   intended  to  preserve  the  disiinction 

Ibetween  real  and  peisonal  estate.     We  must  see  what  the  law  was 

>  1  Kflff  84.  *  S  AIL  414. 
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^^74.        before  the  Act  was  passed,  and  construe  it  with   reference  to  the 
WiTMORR     law  as  it  then  stood :  this  is  a  well  known  rule  of  construction. 

W  K  T  M  0  B  E .       Wetmore  in  reply. 

Cur.  Adv.  VulL 

The  judgment  of  the  Court  (Ritchie,  C.  J.,  and  Allen,  Wbl- 
DON  and  Fisher,  J.  J.)  was  now  delivered  by 

Ritchie,  C.  J.  The  sole  question  in  this  case  is,  whether  the 
law  of  descent  as  it  stood  prior  to  the  passing  of  the  Act  SI,  Vic. 
c.  26,  has  been  altered  by  that  Act. 

According  to  the  construction  given  to  the  Act  of  Assembly, 
26  Geo.  3,  c.  11,  §  12,  by  the  case  of  Doe  dem.  Mahoney  v.  Cranty 
the  brothers  and  sisters  of  a  person  dying  intestate  and  without 
issue,  are  entitled  to  his  re»l  estate  as  his  "next  of  kindred,"  to 
the  exclusion  of  his  mother,  though  according  to  the  computation 
of  the  civil  law,  the  mother  was  nearer  of  kin  than  the  brothers 
and  sisters — the  Court  holding  that  it  was  not  the  intention  of  the 
Legislature  so  to  alter  the  principles  of  the  common  law  as  to  make 
the  real  estate  ascend  to  the  parents.  The  principle  of  that  case 
is  in  no  way  affected  by  Doc  dem.  Lee  v.  Troughfon*  where  the 
question  was  whether  the  half-brothers  and  sisters  of  an  intestate 
took,  as  his  next  of  kin,  (there  being  no  proof  of  the  existence  of 
an  heir  at  law),  the  whole  of  his  estate,  or  only  the  remainder, 
after  deducting  the  share  of  the  heir  at  law. 

The  Act  21  Vict.  c.  26,  on  which  the  question  in  this  case  de- 
pends, repeals  the  first  section  of  Chap.  1 1 1  of  the  Revised  Statutes, 
which  contained  substantially  the  same  words  as  the  twelfth  section 
of  the  Act  26  Geo.  3,  c.  11,  and  enacts  as  follows:  •«  When  any 
person  shall  die  intestate,  his  estate  shall  be  divided  equally  to 
and  amongst  his  children  or  their  legal  representatives,  including 
in  the  distribution,  children  of  the  half  blood ;  and  in  case  there 
be  no  children  of  the  intestate,  then  to  the  next  of  kindred  in  equal 
degree,  and  their  representatives  ;  but  children  advanced  by  settle- 
ment or  portions  not  equal  to  the  other  shares  shall  have  so  much  of 
the  surplusage  as  shall  make  the  estate  of  all  equal,  re^ienring  the 
widow's  right  of  dower." 

i8Kerr22a.  "  '8  AOm  414. 


MICHAELMAS   TERM,  XXXVIII  VICT.  417 

V  the  Act  22  Vict.  c.  25,  the  word  "  estate  "  in  the  above        1874. 
K^^ntioned  Act,  is  declared  to  mean  real  estate  only.  Wptmoek 

XVe  think  the  whole  object  of  the  Act  31  Vic.  c.  26,  was  to  Wktmob*. 
3^l>oli8h  the  distinction  between  the  eldest  son  and  the  other  chil- 
dren, in  the  distribution  of  the  estate,  and  nothing  more.     The 
Court  having  given  a  legal  construction  to   the  word  "  next  of 
Vindred  "  as  used  in  the  Act  26  Geo.  3,  c.  11,  §12,  we  think  it 
must  be  assumed,  that  when  the  Legislature  used  the  same  words 
in    the  Act  21  Vic.  c.  26,  and  in  reference  to  the  same  subject, 
they  must  have  intended  them  to  have  the  same  meaning  as  had 
already  been  assigned  to  them  by  the  case  of  Doe  v.  Crane  ;  or,  at 
least,  if  they  had  intended  to  alter  that  interpretation,  and  to  give 
to  the  words  '*  next  of  kindred  "  the  meaning  now  contended   fo**. 
Mid  which  had  also  been  contended  for  in  the  case  of  Doe  v,  Crane^ 
they  would   have  used  language  to  shew  such  intention  beyond 
«ny  doubt.     In  the  absence  of  any  words  in  the  Statute  to  shew 
•uch  intention,  we  think  that»  with  the  exception  of  the  abolition 
pf  the  right  of  primogeniture,  the  Act  of  21  Vict.  c.  26,  must  be 
'^ken  as  substituted  for  the  Act  26  Geo.  3,  c.  11.  §  12,  and  that 
*he  words  "  next  of  kindred  '*  in  the  Act  21  Vic,  must  receive  the 
•*^e  interpretation  as  they  had  already  received  under  the  previous 
"^^j  the  object  of  both  statutes  in  this  respect  being  the  same. 
The  judgment  will  therefore  be  for  the  defendant. 

Judgment  for  defendant. 


Dob  DEM.  DeVEBER  v.  DrVEBER.  IW*- 

**"^r — Attachff»ent  for  non-payment  of —  Whether  will  he  yrante^l  since  Hie 

37  Vic.  e.  7. 


it  for  non-paTnient  of  ooets  being  a  oivil  proceeding  in  the  natare  of  an 
^^eoatkm,  it  will  not  be  granted  sinoe  the  Act  87  Via  c  7,  aboliBhing  impriaonment 
debt 


f3n  the  first  day  of  this  term^  Rains/ord  moved  for  an  attach- 
^^^^nt  for  non-payment  of  costs  taxed  under  the  consent  rule  in 
case.      He  contended  that  the  defendant,  in  not  paying  the 
ij  was  gtdlty  of  a  contempt  of  Court,  and,  therefore,  that  this 
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1^74 case  was  exempt  from  the  operation  of   the  Act  S7  Vict^ 

Doedem.     abolishing  imprisonment  for  debt.     The  material  portions 
ObYibbk   j^q^  ^^  referred  to  in  the  judgment 

V. 

DiYon.  Cur.  Adv. 

The  judgment  of  the  Court  was  now  delivered  bj 

Ritchie,  C.  J.  This  was  an  application  for  an  attachment 
non-payment  of  the  costs  taxed  under  a  consent  rule.  The  affiJ^ 
set  forth  the  taxation  of  the  costs,  the  demand  on  the  defendir 
and  the  non-payment,  as  required  by  the  practice  ;  and  the  oc 
question  is,  whether  such  an  attachment  can  be  granted  since  t 
Act  37  Vict.  c.  7,  **  to  provide  for  process  of  attachment  in  certa 
civil  suits,  and  to  abolish  imprisonment  for  debt.'* 

The  portions  of  the  Act  bearing  on  this  question  are  as  fi 
lows: — 

Sect.  66.  "  With  the  exceptions  hereinafter  mentioned,  ; 
person  shall,  after  the  commencement  of  this  Act,  be  arretted 
imprisoned  for  making  default  in  the  payment  of  a  sum  of  mom 
or  in  any  civil  suit."  Sect.  67,  exempts  from  the  operation  oft 
Act,  defaults  in  payment  of  penalties,  and  certain  other  spedt 
defaults,  and  declares  *^  that  nothing  in  the  preceding  section  si 
be  deemed  to  limit  the  power  of  imprisonment  for  contempt 
Court."  Sect.  68  declares  that  '^  subject  to  the  provisions  here 
afler  mentioned,  any  Ck)urc  may  commit  to  prison  for  a  term 
exceeding  six  weeks,  or  until  payment  of  the  sum  due,  witl 
without  privilege  of  bail  or  limits,  any  person  who  makes  defi 
in  payment  of  any  sum  due  from  him  in  pursuance  of  any  ordei 
judgment  of  the  Court." 

Sec.  69  provides  that  the  jurisdiction  by  the  last  section  gii 
of  committing  a  person  to  prison,  shall  in  the  case  of  the  Supn 
Court,  be  exercised  by  the  Court  or  a  Judge  thereof,  and  maj 
exercised  in  respect  of  the  judgment  or  order  of  any  Court.  8 
70  provides  **  that  such  jurisdiction  shall  only  be  exerdaed  wl 
it  18  proved  to  the  satisfaction  of  the  Court  or  Jadge,  aa  the  < 
may  be, — (1)  That  the  person  making  defiuilt  either  hat  or 
had,  since  the  date  of  the  order  or  judgment,  the  means  to  ptf 
torn  in  xeipect  of  which  he  has  made  de&ult,  and  has  atami 
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neglected,  or  refuses  or  neglects  to  pay  the  same  ;  or  (2)  That  the        ^^^4. 
person  making  default  had,  in  incurring  the  debt  or   liability  in       Dof^dt-m. 
respect  of  which  he'  has  made  default,  obtainel  credit  under  false   ^■Vibb.b 
pretences,  or  by  means  of  any  other  fraud ;  or  ( 3)  That  the   per-     d^vdie. 
son  making  default  has  with  intent  to  defraud  his  creditors  or  any 
of  them,  made  or  caused  to  be  made  any  gift,  delivery  or  transfer  of 
or  charge  on  his  property,  whereby  the  plaintiff  is  materially  pre- 
judiced in  obtaining  satisfaction  of  the  order  or  judgment ;  or  (4) 
That  the  jicrson  making  default  has,  with  intent  to  defraud  his 
creditors  oi  any  of  them,  concealed  or  removed  any  part  of  his 
property  since,  or  within  two  months  before  the  date  of  the  judg- 
ment or  order,  whereby  the  plaintiff  is  matei  ially  prejudiced  in 
obtaining  satisfaction  of  the  order  or  judgment ;    or  (5)  That  the 
person  making  default  is  about  leaving  the  Province,  and  that  his 
absence  will  materially  prejudice  the  plaintiff  in  obtaining  satis- 
^^&Lction  of  his  judgment." 

We  think  that  the  exemption  from  the  operation  of  the  Act,  of 

t\xe  power  of ''  imprisonment  for  contempt  of  Court,"  does  not  ap- 

to  constructive  contempts  arising  from  the  mere  non-payment 

f  costs,  the  attachment  for  which  is  clearly  a  mere  civil  proceed- 

g  in  the  nature  of  an  execution.     See  Bonafous  v.  Schoole  ;>    Lewis 

•  Morland;*  Lees  v,  Newton  *     The  defendant  has  made  default  in 

e  payment  of  a  sum  of  money  which  he  b3came  liable  to  pay  in 

civil  suit,  and  therefore,  by  the  66th  section  of  the  Act  he  is  not 

Ix^ble  to  be  arrested  unless  the  case  is  brought  within  some  of  the 

^^ceptions,  which  we  think  it  is  not ; — ^the  application  for  an  at- 

'^^chment  must  therefore  be  refused. 

Whether  the  plaintiff  has  a  remedy  for  the  recovery  of  his  costs, 
"^Xnder  the  68th  and  70th  sections  of  the  Act,  we  are  not  called  upon 
determine,  as  the  application  is  not  made  under  these  sections. 

Rule  re/used.* 

1  4  T,  B.  816.  »  L.  R.  1  C.  P.  668. 

*  2  B.  &  Aid.  66. 

*  Bervral  other  appliottloDS  were  made  to  the  Court  at  this  term  fn  attachments  Ibr 
of  costs  in  other  suits,  all  of  which  were  reftised. 
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1874.         SMITH  ft  al  Assignees  of   the  SirERFFF  of  Westmorlixd  v,  SMITH. 

Octubt  /• 

Countf/  Coffrt — Bail  hand — Jssir/nmeni  of — WJit'iJi^r  two  credible 

witnesses  iiecessanj. 

The  bail  r  ond  given  to  the  SheriflFin  the  case  of  a  mpins  iasued  out  of  the  County  Court, 
Heing  assignable  ^j  virtue  of  the  County  Courts  Act.  the  Statute  of  Anne  relating  to 
the  assignment  of  ^ail  bonds,  has  no  application,  and  it  is  not  necessary  that  the 
assignment  should  be  made  in  presence  of  two  credible  witnesses. 

Appeal  from  the  Westmorland  County  Court.  The  plaintiffs 
had  issued  a  roirias  against  a  person  by  the  na^ne  of  Gladstone  in 
the  County  Couit,  and  the  defendants  gave  the  Sheriff  a  bail  bond 
as  required  by  the  13th  Section  of  the  Act  30  Vic.  c.  10.» 

An  assignment  of  the  bond  was  made  to  the  plaintiffs  by  the 
■  Sheriff,  who  brought  the  present  action  thereon,  but  as  it  had  not 
been  made  in  the  presence  of  two  or  more  credible  witnesses, 
according  to  the  form  prescribed  by  the  4  Anne  c.  16  §20,  the 
Judge  nonsuited  the  plaintiffs,  and  the  present  appeal  was  from 
this  decision. 

JV.  J.  Gilbcff,  for  ihe  appellants,  was  stopped  by  the  Court,  who 
called  on — 

Rainsford,  for  the  respondent,  who  contended  that,  as  by 
Sections  18  and  19  of  the  County  Courts  Acts,  all  the  proceedings, 
when  not  otherwise  provided  for,  are  to  be  according  to  the 
practice  of  the  Supreme  Court,  the  mode  of  assigning  bail  bonds 
must,  in  the  absence  of  any  provision  in  the  Statute,  be  the  same 
as  in  the  Supreme  Court.  The  Act  merely  says,  the  bond  **  shall 
be  assigned,"  without  expressing  the  manner  in  which  it  shall  be 
done. 

Gilbert  in  reply.  The  bail  bond  was  taken,  not  under  the 
Statute  of  Anne,  but  under  the  County  Courts  Act,  which  merely 
requires  it  to  be  assigned,  which  was  proved  to  have  been  done. 

*  Section  18  enacts  that,  **  in  all  cases  where  a  party  may  be  held  to  bail,  the  plain- 
tiff or  his  agent  shall  make  an  affidavit  of  the  debt  betore  the  Judge  of  the  Court  or  a 
Commissioner  authorisad  to  take  affidavits  to  be  read  in  the  Sapreme  Court,  mnd  tha 
amount  sworn  to  shall  be  endorsed  on  the  writ,  and  the  Sheriff  shall  arrest  the  deftndeiil 
thereunder  and  commit  him  to  gaol,  unless  he  shall  g^ve  a  bond  with  two  reBpoonblt 
persons  to  the  Sheriff  in  double  the  amount  sworn  to,  oonditionedfbr  the  payment  of  the 
sum  sworn  to,  with  costs  of  judgment  recovered,  or  upon  maldng  a  depoait  with  te 
Sheriff  of  the  sum  sworn  to.  wit£  ten  dollars  for  costs,  and  the  bond  ehalf  be  Mrioied  te 
the  plaintiff,  and  shall  stand  as  a  aeourit?  for  the  debt  and  ooets  to  be  reooTered  m  Mii 
action." 
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The  assignment  of  the  bond  is  no  part  of  the  practice :  it  is  what        ^^74. 
gives  the  plaintiff  his  cause  of  action.  Smith 

V, 

Cur,  Adv.   VvIl  Smith. 

The  judgment   of  the  Court  (Allen,   Weldon,  Fisher  and 
Wbtmore,  J.  J.)  was  now  delivered  by 

Weldon,  J.     The  Statute  of  Anne  only  applies  to  bonds  taken 

y  the  Sheriff  under  23rd  Henry  8,  Cap.  9,  which  is  for  the  ap- 

axancc  of  the  party  and  for  no  other  purpose  :  Rogers  i\  Reeves. 

e  County  Court  Act  prescribes  the  condition  of  the  bond  to  be 

ik.en  thereunder,   very    different  from  23  Henry  the  8th,  and 

irects  an  assignment  by  the  Sheriff,  without  requiring  any  of  the 

>rinalities  set  forth  in  the  Statute  of  Anne,  by  which  the  assign- 

nt  shall  be  made.     When  the  Sheriff  takes  a  bail  bond  under 

XI   attachment  out  of  the    Court  of  Chancery,  it  is  not  assignable 

lider  the  Statute  of  Anne,  that  Act  only  applying  to  bail  bonds 

iv^en  upon  process  at  common  law:  Miller  v.  Palfrey  man  ^ 

The  bail  bond  given  to  the  Sheriff,  by  virtue  of  process  issued 

of  the.  County  Court  is  assignable  only  by  virtue  of  that  Act 

ing  the  authority  to  the    Sheriff  taking  the  bond  with    two 

in  the  form  prescribed  by  the  Act  creating  the  County 

urts.     Section  19  of  the  Act  to  establish  the  County  Courts,  30 

.  Cap,  10,  does  not  affect  this  proceeding,  as  this  case  of  taking 

.1  by  the  Sheriff  and  assigning  the  bond  is  provided  for  in  the 

^h  Section  of  the  Act. 

3[f  it  had  bei'n  the  intention  of  the  Legislature  to  incorporate  the 

^ovisions  of  the  Statute  of  Anne  in  the  mode  of  proceeding  in  the 

^^th  Section  of  the  30  Vic,  it  would  not  have  expressly  enacted 

^^   the  I4th  Section  that  relief  should  be  granted  to  the  Sheriff  or 

^^^^il  as  may  be  done  in  the  Supreme  Court,  as  this  provision  is 

^l^bodied  in  that  section  of  the  Statute  of  Anne,  which  prescribes 

^^e  mode  of  assigning  the  bail  bond. 

The  appeal  will  therefore  be  allowed,  and  the  cause  remitted 
^^Hck  to  the  County  Court  for  trial^the  costs  of  the  appeal  to  be 
^H>flt8  of  the  plaintiffs. 

Judgment  accordingly. 
'lT.R.4ia  '  4  B.  &  Ad.  149. 
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1874.        :\rcLKOD,  Assionke  of  Jons  C.  Brown  Tnsolvknt  v,  JAMES  DOMVILLE 
M^jLbop  axd  JAMES  SCOVIL. 

DoMYiLLB  Insolvent  Act  of  ]SiM)  — Set-off — Wfiere  transfer   of  debt    made 

for  the  purpose  of — Evidence, 

Where  a  claim  against  an  Insolvent  is  purchased  by  a  debtor  for  the  parpose  of  set  off^ 
it  is  his  knowledge  of  the  Insolvent's  being  unable  to  meet  his  engagements  and  his 
intention  in  purchasing— not  that  of  the  seUer— which  prevents  the  set  off  from  bdng 
available. 

The  9 1st  Section  of  the  Insolvent  Act  of  18C9  relating  to  set-off,  applies  to  the  transfer 
of  nny  debt  sought  to  be  set  off,  whether  it  was  actually  payable  or  not  at  the  time  of 
the  assignment. 

In  an  action  brought  by  the  Assignee  of  the  Insolvent,  where  the  defendants  sought  to 
set  ofif  a  note  purchased  by  them  prior  to  the  assignment,  a  demand  of  assignmeot 
made  on  the  Insolvent  by  the  holder  of  the  note,  prior  to  the  transfer,  was  held 
properly  admitted,  to  show  the  insolvency  of  the  debtor  at  the  time. 

The  defendants  sought  to  set  off  against  the  plaintiff's  claim  the 
amount  of  a  note  held  by  them,  made  by  the  Insolvents  and  pur- 
chased by  defendants  from  the  payee.  The  note  was  transferred 
on  the  lOth  .November,  1872,  ?nd  was  not  due  until  the  27th — 
Brown  assigned  on  the  18th.  At  the  trial  before  the  Chief 
Justice  at  the  St.  John  Circuit  in  May  last,  it  was  shewn  that  the 
note,  which  was  for  $1500,  was  bought  by  Domville,  one  of  the 
defendants,  for  $500.  Domville  gave  no  evidence,  but  the  other 
defendant  Scovil  (his  partner)  admitted  that  he  knew  Brown  was 
in  failing  circumstances  before  the  note  was  bought.  The  jury 
were  directed  that  if  they  believed  Domville  had  probable  cause 
for  thinking  Brown  to  be  insolvent,  and  had  purchased  the  note 
for  the  purpose  of  availing  himself  of  it  as  a  set-off,  they  should 
not  allow  it.     Verdict  for  plaintiff  for  amount  claimed. 

In  the  following  Trinity  term,  Dr.  Barker,  Q,  C,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds ;  1.  Of  the  improper 
reception  in  evidence  of  a  demand  of  assignment  under  the  Insol- 
vent Act,  made  November  llth^  on  the  Insolvent  by  the  holder 
of  the  note  prior  to  the  transfer,  2.  Misdirection,  in  ruling  that 
the  91st  Section  of  the  Insolvent  Act  applied  to  a  case  like  the 
present,  where  the  note  sought  to  be  set  off  was  not  due  at  the 
time  of  the  transfer. 

Oct.  19.  C  W.  Weldon,  Q,  C,  shewed  cause,  and  contended 
that  the  demand  was  not  a  mere  declaration  by  a  third  party,  bat 
was  a  part  of  the  res  gestae — an  act  done  by  a  person,  while  holder 
of  the  note,  for  the  benefit,  not  of  himself,  but  of  all  che  creditors : 


Do  M  y  I  LLl 
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it  was  like  a  writ,  a  part  of  the  proceedings  in  insolvency,  and         1®'*- 
ras  therefore  properly  admitted.     But,  independent  of  that  evi-      MoLiod 
lence  altogether,  the  jury  were  quite  justified  in  finding  as  they 
^:3id.     One  partner   admitted   he    knew    the    Insolvent's  circum- 
^^itances,  and  the  very  fact  of  the  note  being  offered  for  $500  was 
^aufficient  to  put  the  other  on  his  guard.     The  section  was  passed 
pi  event  the  great  mischiefs  which  would  arise  if  debtors  were 
lowed  to  buy  claims  and  set  them  off,  and  where  the  transfer  is 
tade  within  30  days,  the  onus  is  thrown  on  the  defendant  of  re- 
butting the  presumption  which  the  law  raises.     This  was  not  done 
*y  the  defendants,  and  the  finding  of  the  jury  was  quite  right; 
the  direction  was  also  proper.     See   Hawkins  v.    Whilten  ;* 
-^^ickson  V.  Evans* 

Dr.  Barkery  Q.  C,  in  support  of  the  rule.     Under  Section  91, 
o     presumption   arises   when   the  transfer  of  the  debt  is  made 
30  days,  as  is  pro  vided  in  other  sections  of  the  Act.  Prima 
^^ae  the  defendants  have  a  right  to  set  off,  and  the  onus  is  on  the 
J^l«.intiff  to  show  circumstances  by  which  this  right  is  taken  away  ; 
the  demand  was  put  in  for  this  very  purpose,  though  it  was 
'Ver  brought  to  Mr.  Domville's  knowledge.      (Ritchie,  C.  J. 
e  plaintiff  was  bound  to  show,  in  the   first  place,  that   Brovvn 
8  insolvent  at  the  time,  and  this  was  one  means  of  showing  it. 
,  J.     If  he  had  kept  concealed  from  his  creditors  that  would 
^e  been  an  act  of  bankruptcy  ;  and  could  the  plaintiff  not  have 
^wn  it  1)     Undoubtedly,  but  this  paper  was  put  in.  not  to  show 
^  insolvency,  but  to  fix  defendants  wit'i  knowledge  of  it,  and  it 
before  the  jury  with  this  view :  it  is   impossible  to  tell  what 
feet  it  had,  and,  if  improperly  admitted,  there  should  be  a  new 
al :  Jackson  v.  McLeUan,^     The  koowledge  of  one  partner,  who 
*^^j   nothing  to  do  with  purchasing  the   set-off,  cannot   bind  the 
^^lier.     (Weldon,  J.,  referred  to  Ward  v.  Coujter,)* 

The  words  of  the  Section  being  "  made  for  the  purpos  e  of  set- 
Off^"  the  intent  means  that  of  the  person  transferring  the  debt ; 
^ot  the  person  to  whom  it  is  transferred.     Again,  the  Act  only 
applies  to  debts  actually  matured  before  the  assignment.     A  debt 

1 10  B.  &  C.  217.  '  Ante  88. 

«  6  T.  a  67.  *  11  Q.  13.  8a. 
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^^74.  Jfie^  means  a  debt  actually  payable.  To  hold  that  notes,  before 
McLeod  fall  due,  shall  not  be  negotiable  is  to  restrict  trade  very  much:  iti 
different  with  a  note  overdue,  because  then  it  has  a  taint  on  it,  sa^xd 
any  person  purchasing  takes  it  at  his  peril.  The  Act  all  throiM^ 
draws  a  distinction  between  debts  due  and  debts  not  matur^^* 
See  §  §  56,  98. 

Cur.  Adv.  VuU. — - 

The  judgment   of  the   Court   (Ritchie,  C.   J.,   and   All^^^ 
Weij)on  and  Fisher,  J.  J.)  was  now  delivered  by 


Ritchie,  C.  J.  It  is  clear  that  the  9 1st.  Section  of  the  lose 
vent  Act  refers  to  the  transfer  of  any  debt  which  may  at  the 
any  action  is  brought  against  a  debtor  of  the  estate  be  set 
whether  such  debt  be  payable  at  the  time  of  such  transfer  or  nc 
See  Ex  parte  Kemp  ;*  and  it  is  equally  clear  that  it  is  the  debtor- 
not  the  creditor,  or  holder  of  the  note — who  is  referred  to  as  "knoi 
ing  or  having  probable  cause  for  believing  the  Insolvent  to  \^^ 
unable  to  meet  his  engagements,  or  in  contemplation  of  his  inso^ 
vency,  for  the  purpose  of  enabling  such  debtor  to  set  up  by  way  ^ 
compensation  or  set-off  the  debt  so  transferred,"  which  preyen  — 
the  debt  transferred  under  such  circumstances,  from  being  set  o^B 
As  to  receiving  evidence  of  the  demand,  the  insolvency  of  tl^ 
debtor  was  a  material  element  in  the  case.  A  demand  such  ^ 
this,  which  affected  the  debtor  in  relation  to  all  his  creditors,  ax3( 
which  was  for  the  benefit  of  all  the  creditors,  and  which  establish.^ 
the  insolvency  of  the  debtor,  was  most  relevant  evidence,  and  the 
best  that  could  have  been  offered. 

Rule  dischargei 

'  L.  B.  9  Oh.  887. 
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SMITH  f.  GEKOW.  1874. 

Oi'foh.r 

-^^^mpsit  —  Part i$:'f ship  —Evid-'iu'e — Amendment — Costs — Nisi  Priiis 

order, 

^viutxft  was  sole  contractor  with  the  Corporation  of  St  John  for  performance  of  certain 

^'^^%  and  defendant  was  his  surety,  the  consideration  for  which  was  that  he  was  to  re* 

^tq  g  certain  portion  of  the  money.    Defendant  drew  all  the  monev  on  plaintiff's 

^i^erlirom  time  to  time     It  appeared  that  one  M.  was  entitled,  as  between  plaintiff 

^'^  the  latter,  to  receive  half  the  money,  and  did  receive  an  equal  portion  of  various 

ffyxtlcnt8  made  by  defendant  as  plaintiff  said  by  his  direction,  but  he  denied  that 
Was  a  partner  with  him  in  the  contract.  Defence  was  Ist  that  plaintiff  and  de 
ft*ximt  were  partners  in  the  transaction.  2.  That  plaintiff  and  M  were  partners. 
^b«  learned  Judge  directed  the  jury  that  if  they  found  for  the  defendant  on  either 
^  tliese  points,  plaintiff  could  n  t  recover;  also  that  if  plaintiff  by  his  statements  or 
^^ta  induced  defendant  to  believe  there  was  a  partnership  between  him  (plaintiff^  and 
^-  by  roason  of  which  defendant  treated  the  business  as  if  plaintiff  an  I  M  were  in 
P^xinership,  and  thereby  altered  t\a  position  or  was  preju  deed  in  any  way,  plaintiff 
'^'^uld  be  as  much  bound  by  it  as  if  a  partnership  actually  existed.  Ileld  a  proper 
Ejection. 

^*^9  also  in  the  same  case  that  when  evidence  is  improperly  admitted  on  cross  ex- 
^xidnition,  if  the  other  party  re  examine  upon  it.  he  thereby  waives  the  objectiou  to 


an  order  made  at  Nusi  Prim  can  be  set  aside  it  mast  be  miide  a  rule  of  Court 
a  party  on  the  trial  applied  for  leave  to  amend  his  declaration  and  the  applica 
^'on  ^iras  granted  and  tie  trial  put  off — the  costs  to  abide  the  event  of  the  suit — field, 
jl^t  such  an  order  was  improper,  and  that  if  costs  were  granted  at  all,  they  should 
I  ?^  paid  by  the  party  getting  the  amendment;  But— 

*^>  also,  (per  Ritchie,  r.  J  and  Allen,  and  Wetmobe,  J  J.,  Weldon,  J.  dUscntiuiU  ) 
^^t  such  an  order,  though  improperly  made  was  not  a  ground  for  a  new  trial. 

This  was  an  action  of  assumpsit  tried  at  the  St.  John  Circuit  in 
'*»*Uary,  1874,  before  Wetmore,  J. 

The  plaintiff  was  a  contractor  with  the  corporation  of 
^^  city  of  Saint  John  for  the  performance  of  certain  work, 
'^^  the  defendant  was  his  surety  for  the  perfoimance  of  it, 
^  Consideration  of  which  he  was  to   receive  a  ceitain  portion  of 

L 

^^  money.  The  defendant  drew  all  the  money  from  the  Cor- 
^'"ation  on  the  plaintiff's  order  from  time  to  time,  and  there  was 
^  his  hands  a  considerable  sum  which  he  was  bound  to  account 
^*'^-— the  only  question  being  whether  the  plaintiff  was  entitled  to 
^^  'Whole  amount,  or  whether  one  McCauley  was  jointly  interested 
^^h  him  and  entitled  to  halt  the  money.  It  was  not  disputed 
•"^t,  as  between  the  plaintiff  and  McCauley,  the  latter  was 
^titled  to  receive  half  the  money,  and  did  receive  an  equal 
^^tioa  of  the  various  payments  made  by  the  delendant — as  the 
^iitiff  said,  by  his  direction,  but  he  denied  that  .Vi\;Cauley  was 
l^artner  with  him  in  the  contract.  The  defence  at  the  tiial  was, 
^  That  the  plaintiff  and  defendant  were  partners   in   the   ti  ans- 
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^^74.  action,  and  2nd.  That  the  plaintiff  and  McCauley  were  partners. 
Smith  The  learned  Judge  left  these  questions  of  partnership  to  the  jury, 
telling  them  that  if  they  found  either  of  them  in  favor  of  the  de- 
fendant, the  plaintiff  could  not  recover.  He  also  told  the  jury 
that  if  the  plaintiff  by  his  statements  or  acts  induced  the  defendant 
to  believe  that  there  was  a  partnership  between  him  (plaintiff J  and 
McCauley  in  the  transaction,  by  reason  of  which  the  defendant 
treated  the  business  as  if  the  plaintiff  and  McCauley  were  in 
partnership  and  thereby  altered  his  position,  or  was  prejudiced  in 
any  way,  the  plaintiff  would  be  as  much  bound  by  it  as  if  a 
partnership  actually  existed  ;  and  in  that  case  tie  plaintiff  could 
not  recover.  Verdict  for  the  plaintiff  for  the  full  amount  claimed. 
In  the  following  Hilary  term,  A,  L,  Palmer ,  Q,  C,  obtained  a 
rule  nisi  for  a  new  trial  on  the  following  grounds.  1 .  Improper 
admission  of  evidence  of  plaintiff  that  he  gave  an  order  on  defen- 
dant whicli  the  latter  refused  to  pay,  and  also  of  statements  of  one 
Jameson  that  he  presented  the  order — without  producing  the  order. 
2.  Of  evidence  of  defendant  on  cross-examination  of  the  contents 
of  an  affidavit  previously  made  by  him,  without  putting  the  affi- 
davit in  evidence.  3.  Of  evidence  in  answer  to  a  question  whether 
the  particulars  of  set-off  included  all  the  transactions  between 
defendant  and  plaintiff.  4.  Evidence  in  answer  to  question  :  "  If 
the  account  you  say  was  rendered  included  all  your  transactions 
with  plaintiff,  how  could  you  swear  you  were  not  prepared  to  try 
the  cause  in  November?"  (Defendant  had  at  the  November 
Circuit  made  an  affidavit  on  which  the  trial  was  postponed.)  Im- 
proper rejection  of  evidence.  1.  Of  evidence  of  plaintiff  on  cross- 
examination  as  to  whether  the  moneys  defendant  got  from  the 
Corporation  were  not  in  payment  of  the  items  charged  in  an 
account  which  was  produced,  but  was  not  in  evidence.  2.  Plain- 
tiff having  stated  that  one  or  two  items  of  the  account  were  not 
correct,  rejection  of  the  question  what  those  items  were.  Misdi- 
direction.  1.  In  telling  the  jury  that  if  plaintiff  and  McCauley 
were  not  partners,  so  that  McCauley  could  pledge  plaintiff's  creditf 
plaintiff  could  recover  alone.  2.  In  not  telling  the  jury  that  . 
whether  plaintiff  and  McCauley  were  partners  or  not^  if  the  agzee-  <- 
ment  on  which  defendant  received  the  moneys  wis  that  as  awoi 
to  by  defendant,  he  was  only  bound  to  pay  half  to  pbdnlijfl^  and 
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could  Dot  recover  more.      3.  In  telling  the  jury  there  was  no        ^^74. 
partnership  unless  they  found  that  plaintiff  appointed  McCauley       Smith 
his  agent  to  act  Tor  him  and  bind  him  with  reference  to  the  con- 
tract, and  pointing  out  to  the  jury  the  improbability  of  plaintiff 
doing  this — ^he  should  have  told  them  that,  whether  there  was  any 
partnership  or  not  between  plaintiff  and  McCauley,  the  question 
for  them  to  determine  was  whether  the  contract  defendant  made 
was  with  plaintiff  and   McCauley  jointly,  or  with  Smith  alone — 
tlnat  if  the  former   plaintiff  could  not  recover  without    joining 
IMcCauley. 

Verdict  against  evidence, 

April  20.     S.  R.  Thomson^  Q,  C,  shewed  cause. 

D.  L,  Haningtony  in  support  of  the  rule.    The  plaintiff  had  no 
*^ght  to  speak  of  the  order  without   it  being  put  in  evidence. 
CAVetmore,  J.     The  question  as  to  the  order  being  sent  and  not 
^cjcepted  could   not   have    affected    the    case.)     It    having    been 
^^Tjjected  to,  the  Court  cannot  enquire  into  the  effect  it  might  have 
*Xad  with  the  jury.     2.  The  affidavit  having  been  made  by  defen- 
dant on  a  motion  to  postpone  a  former  trial,  it  could  not  be  used 
^-s  it  was  to  discredit  the  witness.     The  object  must  be  to  contra- 
dict the  witness  in  some  statement  he  has  made  with  reference  to 
tilie  subject  matter  of  the  suit ;  the  statements  must  be  relevant : 
CJrowley  v.  Page;'  2.  TmjL  £v.  1220  §  13.     (Wetmore,  J.     The 
tlefendant's  counsel  re-examined  as  to  the  affidavit,  thereby  waiving 
liis  objection  to  this  evidence.)     3.  The  question, — "  If  that  state- 
t3:ient  (the  particulars;  contains  a  true  account  ol  all  your  transac- 
tions, how  could  you  make  that  affidavit  ?" — was  quite  irrelevant. 
(Ritchie,  C.  J.     That  clearly  had  reference  to  the  subject  matter 
of  the  suit.     Allen,  J.     The  object  of  the  question  was  to  show 
one  statement  to  be  incon^stent  with  the  other.)     4,  The  ques- 
tion as  to  the  account  was  improperly  rejected.     He  had  a  right 
to  ask  on  what  account,  or  on  whose  account  the  money  was  paid. 
(Ritchie,  C.  J.     If  the  question  was  concerning  a  written  account, 
it  must  be  put  in  evidence  :  otherwise  if  the  witness  can  prove  the 
payment  dehors  the  account.     Allen,  J.     Here  the  account  was 

"^  » 7  G.  &  P.  789. 
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^^'^^'  in  the  witness'  hand,  and  the  question  was,  "  was  this  money  paid 
Smith  on  that  account?"  In  such  a  case  the  account  must  be  put  in. 
You  might  have  asked  whether  he  paid  the  money  for  certaia 
articles  ;  or  you  could  have  placed  the  paper  in  the  witness'  hands 
and  questioned  him  on  it,  telling  the  Judge  you  intended  putting 
it  in  as  part  of  your  case.J  It  was  misdirection  in  leaving  the 
case  to  the  jury  as  one  of  partnership :  it  should  have  been  left  to 
them  simply  as  a  question  of  contract  between  the  parties — as  tc 
whom  defendant  made  the  contract  with,  the  plaintiff  alone,  or 
with  him  and  McCauley  jointly. 

Cur.  Adv,   Vuft, 

The  judgment  of  a  majority  of  the  Court  (Ritchie,  C.  J.,  and 
Allen,  Fisher  and  Wetmore,  J.  J.)  was  now  delivered  by 

Ritchie,  C.  J.  The  jury  found  a  verdict  for  the  plaintiff  for 
tne  whole  balance  of  money  in  the  defendant's  hands,  thereby 
negativing  the  existence  of  any  partnership,  or  representation  to 
the  defendant  by  which  he  was  prejudiced  in  his  dealings  with  the 
plaintiff. 

As  the  whole  question  raised  at  the  trial  was  the  partnership, 
we  do  not  see  how  the  defendant  can  complain  that  the  case  was 
not  left  to  the  jury  in  the  manner  in  which  he  contended  it  should 
have  been  on  moving  for  a  new  trial.  The  question  to  the  jury, 
however,  was  not  limited  to  partnership  : — substantially,  we  think 
it  involved  the  question  which  the  defendant  now  contends  ought 
to  have  been  submitted  to  the  j'lry.  If  there  was  no  partnership 
between  the  plaintiff  and  McCauley,  and  no  agreement  that  the 
defendant  should  pay  half  the  money  to  McCauley,  there  is  no 
objection  to  the  amount  of  the  verdict. 

On  the  other  grounds — the  improper  admission  and  rejection  of 
evidence — ^we  think  there  is  nothing  in  them ;  as,  however  valid 
they  may  have  been  at  one  stage  of  the  cause,  all  objection  was 
removed  by  what  took  place  afterwards. 

Rule  dUcharged, 

Another  question  came  up  in  this  case,  under  the  following 
circumstances:    The  cause  was  partially  tried  at  the  Noyember 
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^^rcu^It,  1873,  before  Fisher,  J.,  on  which  occasion  the  plaintiff,         1874. 

^*^ding  that  he  could  not  recover  on  the  declaration  as  it  stood, 

*I^I>lied  for  leave  to  amend  by  adding  a  new   count.      The  jury 

^'^^re  discharged  by  His  Honor,  and  time  to  plead  anew  was  given 

•"^^      the   defendant,  —  the  costs  to  abide  the  event    of  the  suit 

■'-  '^    moving  for  a  new  trial  the  defendant's  counsel  put  forward  as 

••*^«    of  the  grounds  that  the  Judge  had  no  power,  1.  Either  to 

"  "■■  ^ctarge  the  jury,  after  the  cause  was  once  in  progress  of  trial. 

^—       Or  to  make  the  order  of  amendment,  as  it  gave  a  new  cause  of 

3.  Or  to  allow  the  cause  to  retain  its  place  on  the  docket. 

separate  motion  was  also  made  in  Hilary  term  to  set  aside  the 
r  of  amendment,  and  a  rule  nisi  was  obtained,  against  which 


-^k^pril  20.     iS.  R,  Thomson,  Q.  C,  shewed  cause,  and  contended 

^t:  this  being  an  order  made  at  Nisi  Prius,  it  must  be   made   a 

of  Court,  before  it  could  be  set  aside.     Other  grounds    were 

in  shewing  cause,  but  it  is  unnecessary  now  to  refer  to 

27.  Zr.  Hanington,  in  support  of  the  rule,  thought  that,  as  this 
er  of  amendment  was  given  by  Statute,  there  might  be  a  differ- 
between  an  order  made  under  it,  and  an  ordinary  nisi  pnus 
O'-^lcr. 

^Kie  Judges  now  delivered  the  following  opinions  with  respect 
^       the  order  of  amendment : — 

^rrcms,  C.  J.     It  is  the  opinion  of  a  majority  of  the  Court 

^^M  the  indulgence  allowed  to  the  plaintiff  should  not  have  been 

K^^teted  at  the  expense  of  the  other  party.     We  think  it  a  case 

^^^ere  an  amendment  could  be  made,  and  that  the  order  ought  to 

I'^^^oid  so  far.     As  to  the  remaining  portion  of  the  order,  we  think 

should  be.  rescinded  ;    but  being  an  order  of  Nisi  Frius,  we 

^^^^^nk  we  have  as  yet  no  power  to  deal  with  it,  until  it  is  made  a 

^^^Ic  of  Court :    it  is  not  a  ground  for  a  new  triaL     We  are  sorry 

^^^  technical  objection  must  prevail,  as  we  think,  if  the  Judge 

^^ers  ooflts  at  all,  it  must  be  against  the  party  seeking  the  amend- 
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^^'^•*-  Ai>LEX,  J.     I  only  wish,  in  addition  to  what  the   Chief  Justice 

Smith  has  said,  to  refer  to  the  distinction  between  a  Judge's  order,  and 
an  order  made  at  Nisi  Prim.  The  former  must  be  made  a  rule 
ot  Court:  not  so  the  latter. 

Weldon.  J.  1  re^^ret  that  I  am  unable  to  concur  in  the  judg- 
ment of  my  learned  Brethren  discharging  these  rules.  In  this  case 
the  Nid  Prius  record  was  sent  from  the  Court  and  a  trial  was  had 
thereon  before  Mr.  Justice  Fisher  at  the  Saint  John,  November, 
Circuit.  During  the  progress  of  the  cause,  or  at  the  close  of  the 
evidence,  it  was  deemed  necessary  to  add  an  additional  count  in  the 
declaration  and  amend  the  Nisi  P/7W5  record,  and  the  jury  were  dis- 
charged; the  plaintiff  to  have  ten  days  to  do  this,  and  the  defendant 
to  be  at  liberty  to  plead  dc  novo,  the  costs  of  so  doing  to  be  costs 
in  the  cause.  The  jury  was  discharged,  the  additional  count 
added  and  the  cause  tried  at  the  January  Circuit  before  Mr.  Justice 
Wetmore:  all  this  is  added  and  indorsed  on  the  record  of  Nisi 
Prius  and  comes  before  this  Court  as  amended  by  a  Judge  at  Nisi 
Prius,  upon  which  the  defendant  moves  for  a  new  trial,  on  the 
ground  that  the  amendment  was  not  a  variance,  but  a  new  cause 
of  action — and  also  that  the  terms  imposed  were  not  in  accordance 
with  the  Act  of  Assembly.  It  is  quite  evident  that  without  this 
additional  count,  the  defendant  would  have  succeeded.  The  Act 
12  Vic.  c.  39  §  5.  says:  "  then  such  Court  or  Judge  shall  have 
power  to  cause  the  same  to  be  amended  upon  payment  of  costs  to 
the  other  party,  and  withdrawing  the  record  or  postponing  the 
trial  as  aforesaid,  as  such  Court  or  Judge  shall  think  reasonable." 
The  learned  Judge  must  have  been  of  opinion  the  opposite  .part^-, 
the  defendant,  would  be  prejudiced,  for  the  plaintiff  had  to  with- 
draw his  record,  amend  the  Nisi  Prius  record,  and  the  cause  pro- 
ceeded to  a  new  trial  at  the  next  Court.  In  the  case  of  Skinner  r. 
The  London  and  Brighton  Railway  Company,^  the  following  order 
was  made:  "  It  is  ordered  that  the  record  be  withdrawn,  and  the 
plaintiff  have  liberty  to  amend  his  declaration.**  The  Court 
granted  the  defendants  their  costs.  The  observations  of  Chief 
Baron  Pollock  and  Baron  Alderson,  in  giving  Judgment  are  ap- 
plicable to  this  case.     The  plaintiff  here  being  decidedly  in  the^ 
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"Wrong,  he  could  not  recover  on  his  pleadings  as   they  stood  ;    he        ^^74. 
seeks  the  indulgence  of  the  Court,  and  therefore  he  should  have     Smith 
paid  the  costs  of  his  en  or,  which,  by  the  order  of  the  Judge  in  '*• 

granting  him  the  privilege  of  amending,  the  defendant  is  to  pay, 
but  which  ought  to  fall  on  the  party  who  committed  the  error..  I 
am,  therefore,  of  opinion  these  rules  ought  not  to  be  discharged 
without  imposing  terms  upon  the  plaintiff  of  paying  the  defendant 
the  costs  of  the  postponement  of  the  trial,  and  of  the  coming  to 
this  court,  which  the  errors  of  the  plaintiff  have  occasioned,  and 
then  correct  the  order  made  regarding  the  costs  of  amendment. 

Fisher,  J.  On  the  trial  I  had  grave  doubts  as  to  my  power 
to  order  the  amendment:  as  to  the  costs,  I  think  them  entirely 
in  the  discretion  of  the  Judge,  It  did  not  s  *em  to  me  that  the 
amendment  should  have  caused  a  postponement  of  the  trial ;  and 
I  did  not  think  the  case  should  be  put  off,  imposing  costs  on  the 
plaintiff. 

Wetmore,  J.     I  concur  in  the  opinion  that  the  costs  are  in  the 
discretion  of  the  Judge  ;  but  do  not  think  the  Act  gives  the  Judge 
power  to  make  the  order  so  that  the  party  gotriiig  the  amendment 
*^cxay  get  the  costs  out  of  tlic  other  side. 

Rule  JischiMTged, 


COTTOX  w  fd,  V.  STACK. 

1874. 

Practice— XtJl'lnvit—EntitUw I   of,  •        Oci<^' 

affidavit  used  on  the  part  of  the  defendant  in  moving  for  costs  of  the  day  being  en- 
titled *'  S.  Ats,  C,"  was  not  allowed  to  be  reail. 

Rains/ord,  on  behalf  of  the  defendant,  moved  for  costs  of  the 
^ay.  The  affidavit  being  entitled,  "  Supreme  Court.  Stack  ats. 
Itichard  P.  Cotton  and  Eliza  P.  Cotton  his  wife,"  the  Court 
C  Allen  and  Wetmore,  J.  J.)  were  of  the  opinion  it  could  not  be 
^ead,  and  the  application  was  permitted  to  be  withdrawn. 
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1874.  VOTO  V,  QUTNSLER. 

Oetoher. 


County  Court — Attorney —  Whether  one  can  practice  in  Hie  County  C 
without  tal'iny  out  certificate  under  Act  22  Vic.  c.  28. 

Held  (per  Allrn,  Fisheb  and  Wetmobb,  J   J.,  Weldoit,  J.  <fis»rptienfe )  tint 
attorney  of  the  Supreme  Court  may  practice  in  the  County  Courts,  though  he 
not  have  taken  out  a  certificate  under  the  Act  22  Vio.  c.  28. 

« 

Appeal  from  the  Saint  John  County  Court.  The  question  io  tl 
case  was  whether  an  attorney  can  practise  in  the  County  Coi 
without  having  paid  his  annual  subscription  to  the  Law  Library 
obtained  his  certificate  under  the  Act  22  Vic.  c  28.  The  plai^ 
tifTs  attorney  had  not  taken  out  the  certificate  at  the  time  of  issuii 
the  writ  in  the  cause,  and  on  a  motion  being  made  before 
Judge  of  the  County  Court  to  set  aside  the  proceedings,  it 
decided  by  him  that,  by  the  County  Court  Act,  30  Vic.  c  10$^t=l, 
it  was  not  necessary  to  have  taken  out  the  certificate  to  enaKiDle 
attorneys  to  practise,  and  the  application  was  refubcd. 


E.  L,  Wetmorey  for  the  appellant,  contended  that,  as  by  the  ^^cl 
22  Vic.  c.  28,  no  attorney  is  allowed  to  practice  in  the  Supre  '^^ 
Court,  who  has  not  paid  his  subscription  before  Trinity  term,  and     ^ 
acts  are  not  merely  irregular  but  absolutely  void   (See   I?«6r£-^wjf 
V,  Mac  Kay  ;*  Ryan  v,  Mclntyrc)  ;*  and  as  by  the  County  Coi»-^' 
Act  it  ft  provided  that   •*  only  attorneys  of  the  Supreme  Court'  '^— 
which   necessarily  means  attorneys  competent  to  practise — skm^ 
practise  in  the  County  Court,  the  certificate  is  as  essential  to  qoali^ 
an  attorney  in  the  one  as  in  the  other.  By  ^  18  and  19,  the  pnu;ltia 
and   mode    of  proceeding  in  the  Supreme  Court  apply  to   ^ 
County  Court :  this  is  a  matter  of  practice ;   and,  if  it  could  k 
argued  it  is  not,  it  certainly  is  connected  with  the  administrati^Mi 
of  justice,  in  which  every  Act  relating  to  the  Supreme  Court  tf 
also  made  to  apply  to  the  County  Courts. 

Burtisy  for  the  respondent,  contended  that  an  attorney  waf  no 
less  an  attorney  because  he  had  not  taken  out  his  certificate:  io    ^^ 
was  only,  by  the  Legislature,  debarred  from  practising  in  oM 
Court, — ^the  Supreme  Court     In  Reg.  v.  BuchaiUM,*  an  AiU0Of 
who  had  not  taken  out  his  certificate  was  held  still  liable  to  ii* 

>1  Hill.  188.  '8Q.B.889L         |&ts 

•  8tef .  Dig.  68. 
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in  Attorney  ;  and  in  Croiss  c,  Kaijy  it  was  decided  that         ^^'4. 

e  Acts  did  not  apply  to  the  County  Courts.  Voto 

.  I  have  no  doubt  about  this  case.   When  a  person  be- 

:orney,  he  continues  to  be  an  attorney  until  his  name  is 

e  roll.     The  object  of  the  Act  22  Vic.  c.  28,  appears 

t  itself — it  was  for  the  maintenance  of  the  library.  The 

t  merely  causes  his  practice  to   be  suspended,  but  he 

es  an  attorney,  and  as  soon  as  he  pays  up,  he  may  re- 

ictice.     The  County  Court  Act  says,  **  None  but  at- 

the  Supreme   Court  shall  be  allowed  to  practise  &c.'* 

I  that   any  attorney  on   the  roll  may  practise  in  the 

rts.     The  Act  of  22  Vic.  imposes  a   tax   and  should 

ict  construction.     There  may  be  persons — if  not  ia  this 

least   in   England, — who  enter    the  profession,   never 

and  may  '^ever  intend  to — yet  who  remain  attorneys. 

:  is  said,  this  is  a  matter  of  practice,  and  that  by  the 

e   County   Courts  Act  no  one  has  a  right  to  practise 

also  practise  in  the  Supreme  Court.     1  do  not  so  read 

ction.      I  think  it  means  matters  relatinsr  to  bnil.  writs 

setting  aside  proceedings  for  irrogul irity,  security  tor 

ing  bail,  and  the  like.       The   words,  "  or  any   other 

ing,"  must  be  read  in  connection   with  the   previous 

apply  to  matters  ejusdem  generis.     The  same  as  to  the 

1.     I  think  the  appeal  should  be  dismissed. 

,  J.  The  County  Court  Act  by  Sect.  41  declares  *'  only 

the  Supreme  Court  may  practise?  in  the  County  Courts," 

nk  was  intended  to  mean  those  w'lo   practise,  and   are 

to  practise  in  the  Supreme  Court  shall  be  allowed  to 

the  County  Court.     It  was  the   standard  of  the   prac- 

;  a  different  class  of  men,  but  the  same  class,  and  if  an 

IS  not  competent  to  practise  in  the  Supreme  Court  he 

>    practise    in    the    County    ^^ourt.     Entertaining  this 

think  it  was   an   irregularity  which  ought  to  have  set 

■oceedings  taken  in  this  cause,  and  thcrefo'*e  the  ap- 

to  be  allowed. 

J.     I  agree  entirely  with   my  brother  Allen.     This 

ect  the   practice — only  the  individual:    the   non-pay- 

the  subscription  works  a  disability  as  regards  him. 

*6  Darn.  &£a.  663. 
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^^74.  Wetmoke,  J.     I  also  entirely  concur  in  the  opinion  expressed 

V  0  T  0  by  my  brother  Allen.  When  no  provision  is  made  in  the  County 
Courts  Act,  then  the  practice  of  the  Supreme  Court  shall  apply. 
But  a  special  provision  is  made  that  attorneys  of  the  Supreme 
Court  shall  be  allowed  to  practise  in  the  County  Courts. 

Apycal  dismissed  with  cosls,^ 


V, 
QUIH8LEB. 


1874.  PARRETT  v.  SCOTT  ei  ah 

October^ 

Crown  (jrant — Foivlcr  v.  Dowling  conjirmed. 

In  this  case  the  SAme  question  as  to  the  constraction  of  a  grant  arose,  as  in  FowUr  v. 
Dowling  ^^  but  the  Court  held  that  the  discussion,  closed  by  that  case,  could  not  now 
be  reK>pened. 

Trespass  to  a  portion  of  lot  24,  in  the  Parish  of  Wcstfield, 
King's  County,  tried  before  Fisher,  J.,  at  the  King's  Circuit,  in 
July  last.     Lot  24  was  contained  in  the  grant  from  the  Crown  to 
Benjamin  Bonnell  and  others,  known  as  the  Long  Reach  grant.  De- 
fendant was  the  owner  of  a  lot  immediately  to  the  rear  of  24,  con- 
tained in  the  Grant  to  James  White  and  others,  dated  February  15, 
1820  —  subsequent  to   the    Long  Reach  grant.       Questions  of  "1 
possession  arose  on  the  trial,  which  were  left  to  the  jury  and  de — 
termined  by  them,  and  which  it  is  now  unnecessary  to  mention,  as  e 
the  judgment  of  the  Court  proceeded  entirely  on  the  construction .d 
of  the  Long  Reach  grant.     The  White  grant  was  a  continuation  otk  - 
the  Milkish  grant,  a  lot  in  which  was  occupied  by  the  defendants, 
in  the  case  of  Fowler  v,   Dowling,  where  the  same  question  arosc:^ 
as  in  the  present  case.     In  this  case  it  was  proved  that  if  the  rcaiK  - 
line  of  the  Long  Reach  grant  were  to  follow  a  course  North  45*  ^ 
East  it  would  leave  the  plaintiff  51i  acres  less  than  the  quantitj^ 
mentioned  in  the  grant.     Verdict  for  plaintiflF. 

Oct.  16.     A.  L,  Palmer,  Q.  C,  moved  for  a  new  trial  on  th»^ 
ground  of  misdirection  as  to  the  constraction  of  the  Bonnell  grants 
and  also  upon  other  grounds,  which,  as  the  judgment  of  the 
did  not  turn  upon  them,  it  is  unnecessary  now  to  refer  to. 

^  BmjHiB,  G.  J.  was  not  pieflent  '  1  Kerr  681. 
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contended  that  in  Fowler  v,  Dowling,  the  course  of  the  grant  was        1874. 
altered  by  facts  that  were  proved  on  the  trial,  which  was  not  the      Pabrbtt 
case  here.     Take  the  grant  by  itself,  and  it  may  be  construed  one  ^' 

way ;  but,  taking  certain  objects  and  distances,  and  it  might  be 
construed  entirely  different  :  therefore,  the  facts  proved  in  this 
case  being  different  from  those  in  Fowler  and  Dowling  the  judg- 
ment of  the  Court  in  that  case  is  not  conclusive. 

Our.  Adv,  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

RtrcHiE,  C.  J.   It  was  admitted  by  Mr.  Palmer  that  the  real  and 
substantial  point  in  this  case  was  the  correctness  of  the  ruling  of 
the  learned  Judge  as  to  the  construction  of  the  Long  Reach  grant 
(so  called).     After  much  litigation,  and  the  fullest  investigation 
and  consideration  of  this  very  grant  by  the  Court  as  far  back  as 
1842 — which  those  of  us  then  in  practice  will    remember — this 
question  was  directly  adjudicated  on  ;    but  of  this  the  defendants 
and  their  counsel  do  not  seem  to  have  been  aware  till  the  argu- 
ment of  the  case.     The  learned  Judge,  however,  with  full  know- 
ledge of  the  action  of  the  Court,  ruled  in  the  very  terms  of  the 
law,  as  laid  down  in  the  case  of  Fowler  v.  Dowling^  which   case 
'^e  think,  cannot  now  be  disturbed.     The  direction  of  the  learned 
Judge,  was  therefore,  in  our  opinion,  quite  right ;    and  the  dis- 
cussion, closed  in  1842,  cannot  now  be  re-opened. 

Rule  refused. 


11 
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1874.  WHITTAKER  v.   WELCH. 

!_     Assumpsit — Agrcenwnt  not  to  go  tnto  business  within  a  year — Statute 

fraiuls  —  Va  riance — Evidence — Damages, 

In  an  action  brought  by  plaintiff  against  defendant  for  breach  of  agreement  not  ti 
into  business  for  a  certain  time,  by  reason  of  which  breach,  plaintiff  claimed  he 
been  compelled  to  pay  higher  rates  of  wages,  and  also  that  a  number  of  hiB  w 
people  had  gone  to  the  defendant's,  it  was  held  that  a  paper  porporting  to  be  a  i 
of  wages  paid  by  defendant's  firm,  and  found  in  plaintiff's  work  shop,  and  w 
was  stat«l  to  be  in  the  hand  writing  of  defendant's  partner,  was  properly  adm 
in  evidence;  and  that  the  defendant,  not  having,  previous  to  its  admission,  o 
witnesses  to  prove  it  was  not  written  by  defendant  or  his  partner,  and  not  havings 
wards,  when  this  was  proved,  moved  to  have  the  paper  withdrawn  fh>m  thecunsid 
tioD  of  the  jury,  could  not  avail  himself  of  its  admis?ion  as  a  ground  for  a  new  tr 

An  agreement,  stated  in  the  declaration,  that  defendant  would  revain  out  of  hom 
for  a  period  of  nine  months  from  the  time  when  plaintiff  should  begin  biiai 
which  is  alleged  to  have  been  three  months  after  the  making  of  the  agreemei 
substantially  proved  by  an  agreement  that  defendant  would  remain  out  of  busi 
for  a  year. 

Such  an  agreement  is  not  within  the  Statute  of  frauds. 

It  was  also  held  in  this  case  that  plaintiff  was  entitled  to  recover  reasonable  dam 
for  extra  cost  of  hands  and  loss  by  skilled  labor  leaving  plaintiff  and  going  to  di 
diint,  and  that  9469.60  were  not  excessive  damages. 

Held,  also,  in  the  same  case,  that,  where  the  defendant  on  cross-examination  was  a 
if  he  had  not  made  an  admission  to  T.  of  his  agreement,  the  breach  of  which 
complained  of,  and  denied  it.  it  was  competent  for  plaintiff  to  rebut  this  evidenc 
Viewing  defendant  had  made  the  admission — for  the  purpose  of  diacreJiting 
defeuduity  even  though  it  also  affected  plaintiff's  case. 

Assumpsit  tried  before  "Wetmore,  J.,  at  the  St.  John  Circi 
in  January  last. 

Declaration: — James  E.  Whittaker  by  "W.  H.  Tuck  his  attomi 
complains  of  Richard  Welch,  being  in  custody  &c.,  of  a  plea 
trespass  on  the  case  upon  promises.  For  that  whereas,  befc 
and  at  the  time  of  making  the  agreement,  and  the  promise  of  I 
defendant  hereinafter  mentioned,  the  defendant  was  a  tailor,  car 
ing  on  business  in  Canterbury  street,  to  wit,  at  the  City  of  Sa 
John,  in  the  City  and  County  of  Saint  John,  and  had  in  his  sli 
or  store  in  the  said  street,  a  large  quantity  of  cloths  and  other  i 
goods,  suital)le  and  necessary  for  the  business  and  trade  of 
tailor  aforesaid,  and  also  a  large  quantity  of  shop  furniture ;  tf 
whilst  being  eg  engaged,  in  the  business  of  a  tailor^  the  said  di 
fendant,  on  or  about  the  fourth  day  of  May,  A.  D.  1870,  attfa 
City  aforesaid,  in  the  City  and  County  aforesaid,  made  a  propotf 
to  the  said  plaintiff,  that  he,  the  said  plaintiff,  should  purchasei» 
buy  from  the  said  defendant,  all  of  his,  the  said  defendant's,  itos 
in  trade,  and  shop  furniture,  then  being  in  his  said  store  or  aim 
in  Canterbury  street  aforesaid  ;  and  afterwards  to  wit^onthetl* 
day  of  May,  A.  D.   1870,  at  the  City  aforesaid,  in  the  Gfy^*^ 


V. 

Wklcb. 
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County  aforesaid 9  it  was  agreed  by  and  between  the  said  plaintiflf        1^74. 
and  the  said  defendant,  that  the  said  plaintiff  should  purchase  and    Wuittakik 
buy  out  the  said  stock  in  trade,  and  shop  furniture,  so  being  in 
the  said  store  or  shop,  at  the  price  or  sum  of  money,  which  the 
said  stock  in  trade  and  shop  furniture  had  cost  the  defendant: 
and  it  was  also  thereby,  then  and  there,  further  agreed  by  and  be- 
tween the  said  plaintiff  and    the  said  defendant,  that  the  said 
plaintiff  should  have  and  take  possession  of  the  said  stock  in  trade 
and  shop  furniture,  and  the  said  shop  or  store,  and  that  the  said 
sale  and  purchase  should  be  completed  some  time  in  the  said  year 
one   thousand  eight  hundred  and  seventy ;  and  in  consideration 
that  the  said  plaintiff  should  purchase  and  buy  out  the  said   stock 
in  trade,  and  shop  furniture  as  aforesaid,  at   the  said  cost  price  of 
the    same  as  aforesaid,  the  said  defendant   did  thereby  then  and 
there,  promise  and  agree,  to  and  with  the  said  plaintiff,  that  he, 
the    said  defendant,  would  not  directly   nor   indirectly,  for  the 
period  of  nine  months,  from  the  said  time,  when  he,  the   baid 
plaintiff  should  take  possession  of  the  said  stock  in  trade,  shop- 
furniture  and  the  said  shop  and  premises,  situate  in  Canterbury 
street  aforesaid,  either  in  his   own  name,  or  in  the  name  of  any 
other  person,  or  as  a  co-partner  with  any  other  person  or  persons, 
\xae,  excercise,  carry  on  or  foUIow  the   trade   or  business  of  a 
tailor,  within  the  said  City  of  Saint  John,  in  the  City  and  County 
.  of  Saint  John  ;    ^nd  the  said  agreement,  being  so  made  as  afore- 
Baid,  the  said  plaintiff  avers  that  although,  afterwards   to   wit,  on 
ihe  3rd  day  of  August,  A.  D.  1870,  at  the  City  aforesaid,  in  the 
City  and  County  aforesaid,  he  the  said  plaintiff  went  into  posses- 
eession  of  the  said  shop  or  store  in  Canterbury  street,  and  took 
possession  of  the  said  stock-in-trade  and  furniture,*  so  purchased 
as  aforesaid,  from  the  said  defendant,  and  paid  the  said  defendant 
the  cost  price  of  the  said  stock  in  trade  and  furniture,  to  wit,  the 
sum  of  four   thousand  six  hundred  dollars,  lawful  money  of  the 
Province  of  New  Brunswick,  and  did  all  things,  which   by  the 
terms  of  the  said  agreement,  on  his  part  were  to  be  paid,  done  and 
performed,  yet  the  said  defendant  hath  not  performed  the  said 
agreement  on  his  part,  but  on  the  contrary  afterwards  and  after 
the  making  of  the  said  agreement,  to  wit,  on  or  about  the  20th 
day  of  January,  A.  D.  1871,  and  before  the  said  term  or  period 


438 


CASES  IN  THE  SUPREME  COURT. 


^^74.        of  nine  months  had  expired,  the  said  defendant  in  company  with 


V. 

WiLcn. 


WniTTAKEB  one  Robert  B.  Gilmour,  under  the  style  and  firm  of  "Welch  and 
Gilmour,  used  and  exercised,  carried  on  and  followed,  the  trade 
and  business  of  a  tailor,  within  the  said  City  of  St.  John^  in  the 
City  and  County  aforesaid,  and  has  continued  to  use  and  exercise, 
carry  on  and  follow  the  said  trade  and  business  down  to  the  time 
of  exhibiting  the  said  bill  of  the  said  plaintiff  in  this  suit,  contrary 
to  the  promise  and  agreement  of  the  said  defendant ;  by  reason 
whereof  the  said  plaintiff  hath  been  obliged  to  pay  higher  wages 
to  the  workmen  and  hands  employed  by  him,  the  said  plaintiff,  in 
and  about  the  business  of  him,  the  said  plaintiff,  and  has  lost  and 
been  deprived  ot  a  large  amount  of  trade  and  custom,  which  he 
ought  and  otherwise  would  have  received,  had  the  said  defendant 
fulfilled  his  said  promise  and  agreement,  and  not  gone  into  busi- 
ness as  aforesaid  ;  and  the  said  plaintiff  hath  also  lost  and  been 
deprived  of  divers  great  gains  and  profits,  which  would  have 
accrued  to  him  from  the  sale  of  the  said  stock  in  trade,  so  pur- 
chased from  the  said  defendant  as  aforesaid  ;  and  also  from  using 
and  exercising,  carrying  on  and  following  the  trade  and  business 
of  him  the  said  plaintiff,  amounting  to  a  large  sum  of  money,  to- 
wit,  the  sum  of  $2000 — of  lawful  money  of  New  Brunswick ;  and 
also  by  means  whereof,  the  workmen  and  hands,  who  were  at  the 
time  of  the  sale  of  the  said  stock  in  trade  and  shop  furniture  to 
the  said  plaintiff,  in  tho  employ  of  the  said  defendant,  and  were, 
when  the  said  plaintiff  took  possession  of  the  said  premises,  em- 
ployed and  engaged  by  the  said  plaintiff,  and  went  to  work  for  him, 
left  the  employ  of  the  said  plaintiff,  and  went  to  work  for  the  said 
defendant  and  others,  whereby  the  plaintiff  was  wholly  deprived 
of  the  services  of  the  said  workmen  and  hands,  and  thereby  has 
also  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid 
out  and  expended,  divers  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  $1000,  lawful  mon^  ^ 
as  aforesaid,  in  and  about  procuring  further  and  other  help  and  J 
workmen  in  the  lieu  and  stead  of  those  workmen  and  hands,  *7Fho  ^ 
left  the  said  plaintiff^s  employ  as  aforesaid,  to-wit,  at  the 
aforesaid,  in  the  City  and  County  aforesaid. 

The  declaration  also   contained  other  counts  which  did   nor% 
materially  differ  firom  the  above. 
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1874. 


The  facts  proved  on  the  trial  were  substantially  as  follows:  The 
fendant  in  1870  was  in  business  in  the    City  of  St.  John  as  a    Whittaker 
erchant  tailor.      In   May  of  that    year   he    and    the    plaintiff  *'• 

d  conversations    about    the    latter    going    into    business    and 
"^jying  out  the  former.      These  conversations  terminated  about 
e  16th  of  May,  when  it  was  verbally  agreed  that  the  plaintiff 
ould  take  all  the  defendant's  stock-in-trade  at  cost  price — the 
^antity  not  being  then  ascertained  ;  for  which  he  was  to  payj$2000 
«wn,  give  his  own  note  for  $1500  and  endorsed  notes  fo»"  the  re- 
ainder.     The  notes  were  to  extend  over  a  period  of  two  years. 
e  plaintiff  said  that  as  a  part  of  the  agreement,  the  defendant 
reed  to  remain  out  of  business  one  year,  and  for  breach  of  this  last 
Agreement  the  present  action  was  brought. 

Plaintiff  commenced  business  August  4th,  1870,  having  paid  in 
oash  and  by  notes  the  sum  agreed  on. 

The  defendant  denied  the  agreement  not  to  go  into  business^ 
CIS  alleged  by  the  plaintiff. 

Verdict  for  plaintiff,  the  damages  being  made  up  as  follows  :  extra 
amount  paid  to  hands  employed  by  plaintiff^  $136  ;  loss  of  skilled 
labor,  1333.33. 

In  the  following  Easter  term,  D,  S.  Kerr,  Q.  C,  obtained  a 
x^le  nisi  for  a  new  trial,  on  the  following  grounds  : 

1.  Improper  admission  in  evidence  of  a  paper,  purporting  to  be 
^  written  scale  of  wages  paid  by  defendant  and  his  partner 
Cjilmour,  found  in  plaintiff's  workshop.  This  paper  was  proved 
^o  be  in  the  handwriting  of  Gilmour  (though  this  was  afterwards 
denied  by  him)  and  was  offered  for  the  ostensible  purpose  of 
shewing  that  defendant  and  Gilmour  had  gone  into  business  before 
^e  IstMay,  1871 ;  but,  as  the  defendant's  counsel  contended,  for 
^he  real  purpose  of  shewing  that  Welch  and  Gilmour  sought  in 
^his  way  to  entice  away  the  plaintiff's  working  girls. 

2.  Variance  between  the  contract  proved  and  that  set  out  in  the 
declaration. 

8.  Improper  admission  of  rebutting  evidence  given  under  the 
:foIlowing  circumstances:  After  the  plaintiff  had  proved  his  case, 
%he  defendant  went  on  the  stand  and  denied  that  there  was  any 


440  CASES  IN  TJIE  SUrilEME  COURT. 

^^'*^         agreement  fo  remain  out  of  business  as  the  plaintiff  claimed.     On 
Whittakfh    cross-examination,  this  question  was  asked  (subject  to  objection): 
*'•  <t  <Di(i  not  Mr.  Tuck  say  to  you  in  his  office,  shortly  after  the  trans- 

fer, *  Welch,  you  have  made  a  good  sale  to  Whittaker — ^you  have 
got  rid  of  your  old  stock  at  cost,  and  you  will  go  into  business 
again  in  a  short  time  and  Whittaker  will  have  to  compete  with 
yon,'  and  did  you  not  reply  to  that,  'No,  a  part  of  my  agreement 
with  Whittaker  is,  that  I  would  not  go  into  businet^s  in  St.  John 
for  a  year,  and  perhaps  I  will  never  go  into  business  there 
again  V  "  The  defendant  denied  that  he  had  made  such  a  state- 
ment, and,  after  the  defence  had  closed,  Mr.  Tuck  was  called,  who 
swore  that  the  defendant  did  make  this  statement,  which  was  the 
evidence  objected  to. 

4.  The  contract  was  void  under  the  statute  of  frauds,  as  it  was 
not  to  be  performed  within  a  year  :  Reed  r.  Harding  ;*  Sneiling  v. 
Huntingfield  {Lord)  ;*  Boydell  v,  Drummond,^ 

6.  Excessive  damages. 

June  9.     iS.  R.  Thomson,  Q.  C,  shewed  cause. 

1.  The  plaintiff  having  proved  that  the  defendant  and  Gilmour 
were  in  partnership,  and  that  the  price  list  was  written  by  the  lat- 
ter, it  was  properly  received  in  evidence  to  shew  that  they  had 
commenced  business,  and  also  that  they  were  holding  out  induce- 
ments for  the  work-people  to  leave  the  plaintifTs  employ.  If 
Gilmour's  denial  that  the  writing  was  his  was  conclusive,  the  de- 
fendant's counsel  should  have  asked  the  Judge  to  withdraw  the 
paper  from  the  lury ;  or,  when  the  paper  was  oftered,  Gilmour 
should  then  have  been  called  to  contradict  the  evidence  ofita 
having  been  written  by  him. 

2.  There  was  no  variance  ;  it  was  the  same  thing  to  state  tha% 
ihe  time  was  a  year  from  the  making  of  the  agreement,  as  nine 
months  from  the  time  of  taking  possession.  But,  at  all  events,  l^ 
would  be  unjust  to  grant  a  new  trial  on  this  ground,  as  if  there  Li 
a  variance,  we  should  be  allowed  to  amend. 

3.  While  the  rule  that,  when  a  party  has  finished  his  case,  b:i 
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winnot  afterwards   call  witnesses  to  support  his  original   case.  Is 
well  settled  and  is  a  very  proper  rule,  nothing  of  the  sort  was  done 
here.     The  defendant  denied  making  a  certain  statement,  and  the 
witness  was  called  to  contradict  him.     This  we  had  a  perfect  right 
to  do.      But  what  has  the  plaintiff  to  complain  of  ?     The  case  went 
to  the  jury  just  as  it  would  have  done,  had  Mr.  Tuck  been  called 
in  the  first  instance.     The    mere  fact  of  evidence  being  admitted 
at  the   wrong  stage  of  a  cause  is  no  ground  for  a  new  trial ;  and 
even  where   improper   evidence  is    admitted,   the    Court    is    not 
bound  always  to  grant  a  new  trial ;    unless  there  is    a  bill  of  ex- 
ceptions. 

4.  It  is,  no  doubt,  well  settled,  that  a  contract  that  is  not  to  be 
performed  within  a  year  is  within  the  Statute  of  frauds  :   R^ed  v. 
Harding  ;^  Braccgirdlc  v.  Hculd  ;*  but  this  agreement  was   not  in 
any  event  made  before  May,  and  possibly  not  before  August,  when, 
as   was  proved  on  the  trial,  the  plaintiff  was  expected  to  get  a  dis- 
charge under  the   Insolvent  Act,  and  when  the  final  arrangement 
for  the  store  was  completed.     But,  assuming  it  to  have  been  made 
1X1.  May,  the  defendant  would  have  fulfilled  it  by  remaining  out  of 
biasines  one  year  from  that  time.     But  then  the  $2000  were  paid 
^Xid  the  notes  given,  which   takes  the  case  out  of  the    Statute. 
^ -Allen,  J,     If  the  contract  can  be  performed  on  one  side  within 
^   year,  is  not  that  sufficient  ?  I  think  if  the  agreement  can  be  com- 
pletely performed    within  a  year,  by  either  party,  that  is  enough 
^^^  satisfy  the  Statute:   Dounel  an  v.  Read  i*  Smith  v,  Sea'e;*    Cherry 
^»  Hemiivj,*     RiTCHiE,  C  J.     Suppose  there  had  been  no  transfer 
^f  the  Stock,  and  the  defendant  had  received  the  plaintifTs  notes 
^^d  money,  could  he  have  turned  round  and  objected  to  making 
^l^e  transfer,  on  the  ground  that  the  contract  was  not  to  be  per- 
formed within  a  year  ?J.     Smith  v,  Neale  settles  the  question^ 

6,  The  plaintiff  had  a  right  to  recover  damages  for  extra  wages^ 
^"nich  he  was  obliged  to  pay  in  consequence  of  the  defendant 
^oing  into  business  in  violation  of  his  agreement,  and  for  loss  of 
^Icilled  labor  thereby  occasioned.     In  such  a  case  it  is  difficult  prov- 


1874. 


Whittakfb 
Wkich. 


1  2  Hftn.  187. 

*  1  B.  &  Aid.  722. 

•  8  B.  &  Ad.  899. 


*  2  C.  B.,  N.  a,  66. 

*  4  Ezoh.  681. 


442  CASES  IN  THE  SUPREME  COURT. 

1874.        ing  the  exact  damnge  one  sustains,  but  the  loss  must  necessarily  be 

Whittakkb    heavy.     The  amount  allowed  is  absurdly  small,  and  if  the  verdict 

*'•  should  be  disturbed  on  this  ground,  there  would  be  no  use  making 

Welch.  ,  ^ 

such  an  agreement. 

D,  S,  Kerry  Q,  C,  in  support  of  the  rule. 

1 .  The  paper  containing  the  scale  of  wages  was  improperly  ad- 
mitted. Gilmour  was  not  a  party  to  the  suit ;  he  was  not  in  any 
way  interested  with  the  defendant  in  this  case,  and  why  should 
the  defendant  be  prejudiced  by  the  introduction  of  a  paper  he 
had  nothing  to  do  with  ?  It  is  not  usual,  when  evidence  of  hand- 
writing is  offered  in  order  to  get  a  paper  in  evidence^  for  the 
opposite  party  to  call  witnesses  to  disprove  the  handwriting  so  as 
to  prevent  its  reception.  (Per  Cur,  It  is  a  proper  practice,  and 
you  will  find  it  so  laid  down  in  Boscoe.  Bitchie^  C.  J.,  referred 
to  Boyle  v.  Wiseman  ;*  Phillips  v.  Cole  ;*  Stowe  v,  Querner*) 

2.  There  is  clearly  a  variance,  and  the  Court  will  not  allow  an 
amendment,  because  nothing  of  the  kind  was  mooted  at  the  triaL 

S.  The  plaintiff  having  given  evidence  in  his  original  case  of  ^ 

admissions  made  by  the  defendant,  he  was  bound  to  exhaust  all  J^. 

the  evidence.     It  would  be  a  most  dangerous  rule  to  allow  one  ^^ 

portion  of  testimony  to  be  given  at  one  stage  of  the  cause^  and  a  ^3  i 
portion  to  be  reserved  for  another. 

4.     The  clear  contemplation  of  the  parties   was  that  the  year      'sr.jEu 
was  to  commence  from  the  time  when  the  plaintiff  should   g^t 
possession  of  the  store  and  begin  business,  which  was  not  to  be 
before  the  following  August ;  the  case,  therefore,  comes  clearly    '^^3j 
within  the  Statute. 

The  contract  here  was  not  capable  of  completion  on  either  side^^  f  e 
within   a  year:    the   payment — not    the    giving — of   the    notes^^ss 
was  to   be  the  completion   by  the  plaintiff  of  his  part,  whichKf  ch 
which   was  not   to   be   for    two    years.       (Bitchie,  C.  J.     Le^Hh 
CaUm  V.  Catan*  Lord  Craitworth,  L.  C,  says :   **  The  groon^^  ^d 
on  which  the  Court    holds   that  performance  takes  a  case  001 
of  the  purview  of  the  Statute   of  frauds  is,  that  when  one 
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two  contracting  parties  has  been  induced,  or  allowed  by  the  other^  _ 
to  alter  his  position  on  the  faith  of  the  contract,  as  for  instance  by    Whittaki 
taking  possession  of  land,  and  expending  money  in  building  or       yfEum 
other  like  acts,  there  it  would  be  a  fraud  in  the  other  party  to  set 
up  the  legal  invalidity  of  the  contract  on  the  faith  of  which  he 
induced,  or  allowed,  the  person  contracting  with  him  to  act,  and 
expend  his  money.")     That  authority  applies  to  a  class  of  cases 
in  equity  where  a  party  is  induced  to  enter  upon  land  and  incur 
expense.     (Ritchie,  C.  J.     What  stronger  case  could  you  have 
than  this  ?     What  a  fraud  it  would  be  on  the  plaintiff,  if,  after  he 
has  parted  with  his  money  and  given  notes,  the  defendant  could 
set  up  the  Statute  !     Suppose  t^ie  defendant  should  sell  the  notes  ? 
The  Statute  of  Frauds  was  never  intended  to  cover  a  fraud.)  In 
Boydell  v.  Drummond^^  it  was  contended  that  a  partial  execution  of 
the   contract  took  the  case  out  of  the  Statute ;  but  Lord  Ellen- 
B0ROX7GH,  C.  J.,  said  :  ''  It  has  been  argued  that  an  inchoate  per- 
formance within  a  year  is  sufficient  to  take  the  case  out  of  the 
Statute ;  but  the  word  used  in  the  clause  of  the  Statute  is  per- 
Jhrmei^  which  ex  vi  termini  must  mean  the  complete  performance  or 
Consummation  of  the  work  :  and  that  is  confirmed  by  another  part 
of  the  Statute,  requiring  only  part  performance  of  an  agreement 
to  supersede  the  necessity  of  reducing  it  to  writing ;  which  shews 
^liat  when  the  legislature  used  the  word  per/or med,  they  meant  a 
Complete  and  not  a  partial  performance.     *     *     *     There  is  no 
4oubt  that  the  Statute  meant  a  consummate  performance  within 
^liat  time.'' 

5.  The  damages  are  excessive  and  too  remote.  It  was 
^ot  proved  that  the  skilled  labor  was  lost  to  the  plaintiff,  or 
tihBt  he  had  to  pay  higher  wages,  as  a  necessary  consequence  of  the 
fiefendant's  going  into  business. 

Cur,  Adv,  Vult, 

The  judgment  of  the  Court  was  now  delivered  by 

>  11  Ea.  141, 
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1874.  Ritchie,  C.  J.     1.  We  think  there  was  no  Kuhstantial  variance 

Whittakkr  between  the  declaration  and  the  evidence  as  to  the  time  during 
which  the  defendant  agreed  not  to  go  into  business.  The  declara- 
tion states  that  the  defendant  agreed  that  he  would  not  go  into 
business  for  nine  months  from  the  time  the  plaintiflf  should  take 
possession  of  the  busincFs :  and  avers  that  he  took  possession  on 
the  3rd  August.  The  agreement  was  made  in  May,  but  was  not 
to  be  carried  into  effect  until  August,  and  the  defendant  was  to 
remain  out  of  business  for  a  year  from  the  time  the  agreement 
was  made.  It  is  therefore  substantially  the  same  thing  whether 
he  agreed  not  to  go  into  business  again  for  a  year  from  May,  or 
for  nine  months  from  August,  when  the  agreement  took  effect : — 
the  legal  effect  and  operation  of  it  was  the  same,  and  the  defendant 
could  not  possibly  have  been  misled  by  the  variiince.  At  all 
events,  it  would  not  be  a  ground  for  sending  the  case  to  a  new 
trial,  as  the  declaration  could,  if  necessary,  be  amended  even  now, 
to  coriespond  with  the  evidence. 

The  next  objection  was,  that  the  contract,  not  being  in  writing, 
was  void,  under  the  Statute  of  Frauds,  as  it  was  not  to  be  per- 
formed within  a  year.  This  point  was  substantially  disposed  of 
on  the  argument.  All  that  the  plaintiff  agreed  to  do,  as  the 
consideration  for  the  defendant's  promise — namely,  the  payment  of  It  ^ 
the  $2000  down,  and  giving  indorsed  notes  for  the  balance  which  Mrt\ 

he  had  agreed  to  pay  the  defendant  for  his  business — was  to  be        ^^< 
performed,  and  was,  in  fact,  performed  within  the  year.     Nothing       "^3.  g 

more  remained  for  the  plaintiff  to  do,  to  complete  the  contract —      

it  was  fully  executed  on  his  part.  Ihe  fact  that  two  of  the  notes  «s  ^s 
were  not  payable  for  eighteen  and  twenty-four  months  respectively, 
amounts  to  nothing — his  agreement  was  performed  when  he  gave 
the  notes.  The  statute  onlj  applies  to  agreements  not  to  be  per- 
formed on  either  side  within  a  year :  Cherry  r.  Heming  ;*  SmilA 
V.  Neale  ;*  Beiinatt  v.  Feck,^ 

As  to  the    admission  of  the  paper  professing  to  be  a  scale  o: 
wages  paid  by  the  (^efendant  for    tailoring  work,— considerably 
higher  than  the  prices  the  plaintiff  was  paying — ,  at  the  time  thi 
paper  was  offered  in  evidence,  it  was  proved  to  be  in  the  hand 

^  4  Exoh.  681.  'Ante  p.  816. 
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writing  of  Gilmour,  the  defendant's  partner  in  business,  and  to         1874. 
have    come  from  his  shop.     As  such,  we    think  the  Judge  was    Whittakkb 
justified  in  receiving  it.     When  it  afterwards  appeared  that  it  was  "• 

not  in  Gilmour's  writing,  but  was  written  by  one  of  the  persons 
employed  in  the  defendant's  shop,  no  application  was  made  by  the 
defendant's  counsel  to  strike  out  the  evidence,  and  therefore, 
though  there  is  no  evidence  that  it  was  sent  to  the  plaintiff's  shop 
by  the  defendant,  we  think  we  ought  not  now  to  interfere  with 
the  verdict  on  that  ground. 

As  to    the  admission   of  the  rebutting  evidence  to  contradict 
the  defendant.     While  we  admit,  as  a  general  principle,  that  it  is 
aov  open  to  a  plaintiff  to  prove  part  of  his  case  in  the  first  instance 
and  to  reserve  the  remander  of  it  till  the  defendant  's  evidence  is 
given,  the  rule  must  bfe  taken  with  some  qualification.     The  right 
of  the  plaintiff  to   prove  the  declaration  made  by  the  de  fendant  to 
Mr.  Tuck  could  not  be  disputed  :   the  only  question  was,  as  to  the 
time  when  it  should    have  been   proved,  and    this  is  generally  in 
the  discretion  of  the  Judge  at  the  trial  :  fVilllams  v.  Davies,^     The 
atatement  which  Mr,  Tuck's  evidence  contradicted,  appeared  for 
the  first  time  on  the  cross-examination  of   the  defendant,  and  we 
think,  on  that  ground,  it  was  competent  for  the  plaintiff  to  give  the 
evidence,  though  the  effect  if  it  was  to  confirm  his    prima  facie 
c^ase.     If  the  evidence  given  had   been  merely  to  add    a   fact   to 
oonfirm  the  plaintiff's  prima  facie  case,  it  wo  uld  not  have    been 
^^missible ;  but  it  was  more  than  that :  it  was  to  contradict  a  state- 
ment made  by  the  defendant.  This  distinction  is  fully  borne  out  by 
l;he  cases  of   Jacobs  v.  Tarleton,*   f^V right  v,  fVillcox*   Whelpley  v, 
Jlilet/,*  and  Heavy  v,  OdelL^     The  plaintiff  had  a  right  to  assume 
that  the  defendant  would  give  a  true  account  ot  what   had    taken 
place,  and  therefore  was  not  bound  to  prove,  by  anticipation,  that 
^hich  the  defendant  might  not  deny. 

Ijastly — as  to  the  damages.  In  cases  of  this  kind,  the  damages 
are  very  uncertain,  and  very  difficult  to  be  ascertained :  in  fact, 
in  such  a  case  it  is  difficult,  if  not  almost  impossible,  for  a  plaintiff 
to  shew  what  specific  damages  he  has  sustained  from  the  defend- 
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^^74.        ant's    breach  of  contract ;  and  therefoi  c  it  is  very  customary,  in 
Whittaker    agreements  of  this  character,  to  fix  a  certain  amount  as  liquidated 
^  damages.     The  whole  object  of  the  plaintiff,  in    stipulating  that 

the  defendant  should  not  go  into  business  for  a  certain  time,  was 
to  protect  himself  from  a  rival,  and  the  greater  the  skill  and  re- 
putation of  the  defendant,  and  the  greater  his  energy  and  business 
capacity,  the  greater  advantage  he  ^-ould  possess  over  the  plaintiff, 
as  a  rival.  It  is  clear  in  this  case,  that  labor,  skilled  and  unskill- 
ed, went  from  the  plaintiff  to  the  defendent,  and  there  can  be  no 
doubt  that,  by  reason  of  the  defendant's  going  into  business,  the         :^ 

plaintiff  was  materially  damnified,  though  it  may  have  been  impos-       - 

sible  for  him  to  state  uny  amount,  or  to  name  any  individual  whose  ^^.e 
custom  he  lost  in  consequence  of  the  defendant's  having  opened  a  .m:s  a 
rival  establishment.  In  Ciisdec  v,  Bolton,^  which  was  an  action  mj:m  ot 
for  breach  of  an  agreement  by  the  seller  of  a  public  house,  that,:^  j^  ia 
he  would  not  carry  on  the  business  of  a  publican  within  a  mile  o{k  «=:»  o 
the  house  he  had  sold,  under  the  penal  sum  of  £500,  to  be  re— ^ -arc 
coverable  as  liquidated  damages.  Best,  C.  J.,  said  :  "In  the  present .ciz:  ^i 
case,  no  evidence  has  been  adduced  of  the  amount  of  damages  sus-4B.c^ru: 
tained  by  the  plaintiff.  In  this,  and  in  most  other  cases  of  thm.£rf  :Stl 
sort,  it  would  be  impossible  to  give  such  evidence  as  would  enable  X<=r.h 
juries  to  do  complete  justice.  The  claim  for  damages  must  de^>  X>  d< 
pend  not  only  on  things  which  have  been  done,  which  are  dif&cuLCx^^  sua 
of  proof,  but   on  what   may  be  done,  which   it  is  impossible  t^  ^  t 

prove;  on  the  value  of  the  customers  which  the  conduct  of  tbxjr:i'tli 
vendor  of  the  lease  has  attached  to  him,  and  what  number  his  futures  m:j'  un 
conduct,  in  the  house  that  he  has  taken,  is  likely  to  draw  to  him/  •  .^am.' 
The  verdict  in  that  case  was  taken  for  the  £500,  the  sum  the  paiK^^  o^- 
ties  had  agreed  upon  ;  but  the  Chief  Justice  asked  the  jury  to  sa^s^  say 
what  damages,  in  point  of  fact,  they  thought  the  plaintiff  was  etw  ^^  en- 
titled to.     The  jury  found  for  £500,  and  the  Court  refused  a  ne  ^^  -^eir 
trial,  which  was  moved  for  on  the  ground  of  excessive  damage^^  S^'« 
And  in  Sainter  v.  Ferguson*  which  was  an  action  against  a  surgeo'  ^z^^on, 
for  breach  of  an  agreement  not  to  practice  within  seven  miles       ^  of 
the  plaintiff's  residence,     Wilde,  C.  J.,  says  :  ^*  The  whole  obj^^  ect 
of  the  plaintiff  was  to  protect  himself  from  a  rival,  and  it  'wo}:^^^mild 
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be  impossible  in  such  case  to  say  precisely  what  damage  might  re- 
sult to  him  from  a  breach  of  the  agreement."  In  that  case  also^ 
the  question  was  whether  an  amount  fixed  by  the  agreement  was 
to  be  treated  as  a  penalty,  or  as  liquidated  damages. 

It  was  proved  in  the  present  case  that  the  plaintiff  was  obliged 
to  raise  the  wages  which  he  had  been  pajring  to  his  workmen, 
because  the  defendant  was  paying  higher  wages;  and  he  estimated 
the  extra  wage  s  which  he  was  thereby  obliged  to  pay,  at  $20 
per  week,  from  the  time  the  defendant  commenced  business  up 
to  May  1871,  when  the  restriction  upon  his  going  into  business 
ceased.  He  also  said  that  his  ''  help  '*  was  broken  up  by  his 
workmen  leaving  his  employ  and  going  into  the  defendant's,  though 
lie  could  not  swear  to  any  particular  amount  of  loss  to  his  business, 
from  this  cause.  It  was  one  of  the  inducements  held  out  by  the 
defendant  to  the  plaintiff  to  enter  into  the  agreement,  that  the 
^*  help  "  in  his  (detendant's)  establishment  was  worth  $1000,  to  a 
man  commencing  that  kind  of  business.  Then  surely — where  the 
defend  tnt  has  broken  his  agreement  by  going  into  business  again, 
and  the  very  workmen,  whose  services  he  represented  would  be 
of  such  value  to  the  plaintiff  in  his  establishment,  all,  or  nearly 
«11,  returned  to  the  defendant's  employ  almost  immediately  after 
lie  resumed  business ;  and  the  plaintiff  consequently  lost  the  value 
of  their  services,  and,  as  he  stated,  could  not  replace  them  by 
workmen  of  equal  skill — ^the  jury  had  a  right  to  allow  the  plaintiff 
damages  for  the  loss  he  had  sustained  in  consequence  of  this,  as 
^well  as  for  the  additional  wages  he  had  to  pay  in  consequence  of 
the  defend  mt's  offering  higher  wages,  if  they  believed  the  plaintiff's 
ovidenoe  on  this  point,  which  they  have  done.  Under  all  the 
circamstances,  we  think  the  amount  of  damages  given  was  very 
moderate. 

The  rule  for  a  new  trial  will  therefore  be  discharged. 

Rule  ditcharged. 
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THE  QUEEN  v.  PERLEY.  1876. 

February 
Justice's  Court — Juryman  under  age — Certiorari — Affidavit.  

Where  a  party  to  a  buit  in  a  Jnstioe's  Court,  after  the  expiration  of  thirfy  days,  obtained 
a  rule  nin  fbr  a  a-rtiorori  to  remove  the  judgment,  on  an  affidavit  simply  stating  that 
he  was  informed  and  believed  one  of  the  jurymen  was  under  age,  the  rule  was  held 
improperly  granted  and  was  discharged. 

Phair  shewed  caused  against  a  rule  nisi  for  a  certiorari  obtained 
Irom  a  Judge  at  chambers,  to  remove  the  judgment  in  a  civil  cause 
tried  before  a  Justice  of  the  Peace.  The  rule  was  obtained  on  the 
ground  that  one  of  the  jurymen  was  under  twenty-one  years  of 
age.  The  affidavit  on  which  the  rule  was  obtained  stated  that  the 
party  applying  did  not  learn  the  fact  until  the  thirty  days  had  cx- 
piied,  when  it  was  too  late  to  obtain  a  review.  It  merely  stated 
that  the  deponent  was  informed  and  believed  the  juryman  was 
under  age,  without  giving  positive  evidence  of  the  fact.  Counsel 
produced  affidavits  of  the  Justice  and  the  defendant^  who  both 
swore  they  believed  the  juryman  was  of  age. 

C,  H,  B.  Fisher  was  heard  in  support  of  the  rule. 

BiTCHis,  C.  J.  Even  assuming  the  party  was  not  bound  to 
challenge  the  juror  at  the  trials  he  has  certainly  shown  no  ground 
for  a  certiorari.  After  allowing  thirty  days  to  pass  without  making 
any  enquiries^  he  then  comes  before  this  court  with  an  affidavit 
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^Q76.        merely  stating  his  information  and  belief,  without  producing  any 
Tee  Qukin    affidavit  of  ttiose  who  have  the  best  opportunity  of  knowing  the 
fact.     I  think  the  rule  should  be  discharged. 
The  rest  of  the  court  concurring. 

Rule  disc/uirged. 


Vm 


1876.  HANINGTON  v.  CORMIER. 

February. 

Evidence— Trud  before  Sheriff—  Where  improprr  evidence  preyed  in — Newy, 

enquiry  ^Sheriffs  return — Counsel — Duty  of,  ^ 

Where  in  an  enquiry  before  a  Shexiff,  under  a  writ  de  prop,  proh,   tlie  ddtendantV  ^^  .^ 
ooonsel  was  allowed  to  pat  a  paper  in  eyidenoe,  withoat  the  plaintiff's  oonnflel  bdat.^-w^  i^ 
preTioosly  permitted  to  cross  examine  upon  it,  the  inqnimtion  was  set  aside.  ^^^~^ 

It  is  the  duty  of  counsel  on  both  sides  in  pnxnedings  bdbre  sberiffli,  to  assist  tfaem  i^ 
the  conduct  of  the  ca^e.  "*  ^ 

Replevin.    The  plaintiff  issued  a  writ  de  proprietate  probtinda  ■"       . 
the  Sheriff  of  Kent,  under  which  an  inquisition  was  had  and^^f  ^ 
verdict  found  for  the  defendant.     In  last  Michaelmas  term,  D.         j^ 
Hnnington  obtained  a  rule   nisi  to  set  aside  the  inquisition        ^^ 
several  grounds,  of  which  it  is  unnecessary  to  refer  to  more  th^ao 
one — the  improper  admission  in  evidence  of  a  paper  without  "^^e 
defendant's  counsel  being  previously  allowed  to  cross-examine  "^lie 
witness  upon  it.      The  Sheriff's  return  contained  the  foUowu^ 
note  of  the  evidence  and  the  objection  : 

''  ^He  told  Mr,  Smith  what  the  bargain  was  and  he  wrote  t,\di 
paper.     (Mr.   Hanington  claims  the  right  to  cross-examine  the 
witness  as  to  the  paper  before  read  ;  Gilbert  objects  ;  ruled  out) 
I  got  this  paper  from  McDougalL     I  kept  it  ever  since ;   I  don't 
remember  when  it  was  ^^igned.'    Bead  subject  to  objection.' " 

W.  J.    Oilbert  now  shewed  cause,  and  produced  an  affidafit  of 
the  Sheriff  as  follows : 

"  That  plaintiff's  counsel  wanted  to  go  into  a  full  cro«-ex- 
amination  of  defendant,  relating  to  the  agreement  and  memo- 
randum book  and  supplies  under  said  agreement  before  deien-  I  ^^ 
dant's  counsel  had  closed  his  examination  in  chief,  and  this  boBg 
objected  to,  deponent  told  plaintiff's  counsel  he  woold  have  dtft 
right  upon  his  general  cross-elamination — that  said  plautiffl 
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coansel  then  yielded  to  deponent's  ruling,  and  said  he   would  not        1^75. 

take  up  time  by  having  two  cross-examinations.     That  deponent  iHiraraxov 
aUowed  plaintifiTs  counsel  to  have  a  full  cross-examination  of  de-         _^* 
fendant  touching  these  matters. 

A.  L.  Palmer^  Q.  C,  and  D.  L.  Haninglon,  who  appeared  to 
support  the  rule^  were  not  called  on. 

BiTCHiB,  C.  J.     I  think  that  this  is  on  e  of  those  cases  in  which 

a  yaluable  precedent  may  be  found  for  gentlemen  of  the  bar  in 

their  conduct  of  proceedings  before  Sheriffs,  who,  for  the  most 

part^  are  not  lawyers.     Their  minds  being  unlearned  in  the  law, 

all  they  can  do  is  to  give  cases  before  them  the  best  consideration 

they  are  able  to,  and  it  is  all  important  that  legal  gentlemen  should 

Hot  seek  to  embarras  them,  by  pressing  in  improper  evidence  and 

the    like.      We  have  here  only  one  rule  to  guide   us — that  no 

<kian's  property  shall  be  taken  from  him,  except  in  a  proceeding 

Oarried  on  according  io  the  rules  of  law.     In  this  case^  I  think  the 

E^laintiff  has  been  deprived  of  a  privilege  which  the  law  gives 

txim,  and  therefore  that  it  must  go  to  a  new  trial. 

AiXEN,  J.  I  am  of  the  same  opinion,  and  have  only  to  add, 
>^at  the  duty  of  counsel  in  all  cases  is,  not  merely  to  obtain  a  tem- 
piM>rary  triumph,  but  to  aid  the  Court  in  coming  to  a  right  con- 
^^usion ;  and  in  cases  before  Sheriffs  it  is  peculiarly  the  duty  of 
i^oonsel  on  both  sides  to  assist  them.  If  the  Sheriff's  affidavit 
:^ontradicted  the  return,  I  am  not  sure  which  I  should  go  by ; 
b^at  I  think  the  affidavit  here  rather  confirms  the  return. 

Weldon  and  Fishbr,  J.  J.,  concurred. 

Wetmore,  J.  I  think  very  great  weight  should  be  given  to 
*.lie  Sheriff's  retmn ;  but  not  that  we  should  be  governed  entirely 
^l^y  it,  and  if  the  Sheriff  came  in  and  positively  shewed  an  error  in 
^ilie  return,  the  affidavit  ought  to  be  given  credit  to. 

Rule  absolute. 

JPalmer,  Q.  C,  now  applied  for  costs,  whereupon  the  Court  took 
time  to  consider,  and  on  a  later  day  in  the  term  stated  that,  as 
the  proceedings  had  to  be  taken  through  a  mistake  of  the  Sheriff, 
there  would  be  no  costs. 
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1876.  SHEPHARD  v.  StfEPHARD. 

"~~  Pf.aciice — Costs — Affidavit   of  attendance  of  witnesses — Sufficiency  of- 

C(^ts  of  review  of  taxatiou. 


An  affidavit  of  attendance  of  witnesses,  which  referred  to  a  schedule  attached,  and : 
stated  '*  that  the  annexed  list  contains  a  true  statement  of  the  names  of  the  wil 
saphoenaed.  attending  and  examined  at  the  trial,"  was  held  Insaflfiident. 

Where  Uie  Clerk  sdlowed  the  phuntiff  on  taxation  of  costs,  a  sum  for  mileige  u 
attendance  of  witnesses  on  such  an  affidavit,  and  also  the  costs  of  a  jury  of  view  oa 
former  trial  which  was  granted  at  the  phuntiff*s  expense,  the  Court  onlered  a  r»-l^ 
ation  with  costs. 

Gregoryy  for  the   defendant,  moved  to  review  the   taxation^ 
costs  in  this  case.     The  cause  had  been  tried  three  timesy  e^ 
trial  resulting  in  a  verdict   for  the  plaintiff.     The  affidavit^  ^ 
which  the  plaintiff's  costs  were  taxed,  referred  to  a  schedule  it- 
tached,  containing  a  list  of  the  names  of  witnesses,  their  mUeage 
and  number  of  days  attendance,  and  the  affidavit  stated  "  that  the 
annexed  list  contains  a  true  statement  ot  the  names  of  the  wit- 
nesses saphoenaed,  attending  and  examined  at  the  trial." 

On  this  affidavit  witness  fees  to  the  amount  of  £15.  0.  6.  were 
allowed  by  the  Clerk.  The  plaintiff  was  aUo  allowed  the  costs 
of  a  jury  of  view  on  a  former  trial,  which  the  affidavits  used  in 
support  of  the  motion  shewed  had  been  struck  out  on  taxation  of 
the  costs  of  that  trial  on  the  ground  that  the  Judge  had  ordered 
the  jury  of  view  to  be  at  the  plaintiff's  expense.  Affidavits  were 
produced  before  the  Clerk  shewing  the  facts  last  stated,  and  alto 
denying  that  some  of  the  witnesses  had  attended  the  number  of 
davs  stated  in  the  Schedule.  It  was  now  contended  that  the 
plaintiff's  affidavit  was  insufficient,  in  hot  stating  positively  the 
distances  travelle4  and  the  number  of  days  the  witnesses  attended; 
and  also  chat  the  costs  of  the  jury  of  view  should  not  hare  been 
taxed.  1.  Because  they  were  part  of  the  costs  of  a  former  trial* , 
and  2.  Because  by  the  terms  on  which  the  jury  was  granted  the 
defendant  could  not  in  any  event  be  liable  for  such  costs. 

While  it  is  not  usual  to  grant  costs  on  review  of  taxation,  they 
may  be  granted  in  the  discretion  of  the  Court.  It  was  very  im* 
proper  for  the  plaintiff  to  have  got  the  costs  of  the  jury  of  Tiew 
under  the  circumstances  :  and  also  to  force  the  taxation  of  the 
witness  fees  on  an  affidavit  so  clearly  insufficient.     The  dfifenJ**^ 
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g  been  thus  forced  to  apply  to  the  Court  the  plaintiff  should        ^^76. 
ide  to  pay  costs.  Shkphabd 

grifiy  for  the  defendant,  contended  that  the  affidavit  made  it  Shipbab]>. 

ently  certain  as  to  the  mileage  and  attendance  of  the  wit- 

i.      If,  however,  the  Clerk  was  in  error  in  allowing   the 

Dt  he  did,  the  cause  should  be  referred  back  to  him  to  re- 

his  taxation — ^but  it  should  be  without  costs:   Ward  v  Bell;^ 

is  V,  Pitcher*      (Ritchib,  C.  J.,  referred  to  Mann  v,  Barbard.* 

Palmer^  Q.  C,  amictis  eurioe,  referred  to  Doe  d.  Firth  v.  McLeod.^) 

igory,  in  reply,  was  stopped  by  the  Court. 

rcHiB,  C.  J.  The  objections  now  raised  were  taken  before 
lerk  ;  and  the  plaintiff  had  then  an  opportunity  of  amending 
idavit  if  he  could  have  done  so.  But  he  did  not:  instead  of 
e  forces  through  the  taxation.  The  affidavit  is  clearly  in- 
30t.     It  is  quite  consistent  with  the  affidatrit  that  the  wit 

did  not  attend  more  than  one  day,  while  there  is  no  allega- 
tiat  they  travelled  the  distances  allowed  for.  The  costs  of 
ry  of  view  were  also  improperly   allowed.     We  would  be 

the  defenda  nt  a  gross  injustice  if  we  did  not  order  a 
ation  ;  and  he  is  also  entitled  to  be  indemnified  for  the  costs 
n  on  him  by  the  plaintiff's  act ;  therefore  the  plaintiff  should 
le  costs  of  this  application. 

:.EN^*  Weldon,  and  Wetmore,  J.  J.,  concurred,  stating  that 
)n  review  of  taxation  are  entirely  in   the  discretion  of  the 


9red  that  the  items  for  mileage,  attendance  of  witnesses,  except  for  one 
%d  earpenses  of  the  jury  of  view,  be  disallowed. 

DowL  76.  *  L.  R.  5  Ex.  17. 

DowL600.  ^Antep.  1. 

Di,  J.,  thon^  he  expxened  an  opnion  on  this  pomt,  took  no  part  in  theded- 
he 
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1876.        MARSH  Assignee  op  McGUINESS,  aw  Insolyeht  v.  SWEENY  et  aJS^ 
Ffhruary, 

"  Insolvent  Act  of  1869 — Fraudulent  prrference — Transfer  of  prcperfy 

by  dthtor  unable  to  meet  his  engagements  to  creditor 

in  payment — Assignee, 


A  transftr  of  goods  by  a  party  afterwaids  beooming  insolyent  to  a  creditor  in 
of  bis  claim  is  a  fhiadulent  preference  and  Toid,  if  tbe  necessair  remit  of  the 
fer  is  to  cause  the  debtor  to  close  up  his  business  and  prevent  him  ftom  paying 
other  creditors  ;  and  the  words  of  the  Insolvent  Ad,  **  In  oontemp^adon  of*^ 
solvency t**  do  not  nscessarily  mean,  oontemplation  of  an  asrignment  onder  tbe 

When  an  official  assignee  becomes  the  assignee  of  the  creditors  in  oase  there  8ho< 
any  defect  in  election,  he  may  rely  on  his  position  of  assignee  by  operation  of  la' 

McGuiness,  being  a  trader  and  indebted  to  vaiious  persons 
made  an  assignment  under  the  Insolvent  Act  of  1869  to  John  X». 
Marsh  Esquire^  Official    Assignee  for  York  County,  on  the  fiSTd 
of  May,  1873.     On  the  24th  of  February  preceding,  the  defen- 
dants' clerk  called  upon  him  at  his  place  of  business  and  required 
either  immediate  payment  of  his  indebtedness  to  the  defendantSf 
or  a  return  of  the  goods —  a  qua  ntity  of  boots  and  shoes  which  be 
had  purchased  of  the  defendants  on  credit.     McGuiness  then  in* 
formed   the  clerk   that  he  could  not  pay  defendants,  and  that  i' 
they  took  the  goods  he  would  have  to  close  his  business.    Tb^ 
defendants'  clerk  took  the  goods— -consisting  of  all  the  boots  aao 
shoes  in  his  store,  and  a  few  days  after  McGuiness  was  obliged  t^ 
close  his  business.    Beside  the  goods  taken  by  the  defendants,  Uc" 
Guiness   only  had  $950  worth   of  stock  remaining^  while  bi^ 
liabilities  were  $1475.      The  plaintiff  as  assignee  of  McGoin^^ 
now  brought  trover  for  the  value   of  goods  so  transferred  to  d^* 
fendants.      At  the  trial  at  the  York  Sittings,  before  Allbh,  T^^ 
the  learned  Judge  directed  the  jury  that  under  the  89th  bsc&p^ 
of  the  Insolvent  Act,  the  transfer  of  the  goods  to  the  defendm^^ 
would  be  void,  if  at  that  time   McGuiness   believed  that  tb^ 
necessary  result  of  making  the  transfer  would  be  to  dose  up  hi-^ 
business  and  prevent  him  from  paying  his  other  creditozi ;  a»^ 
that  the  words  of  the  Act, ''  in  contemplation  of  insolveni^^ 
did  not  necessarily  mean,  contemplation  of  an  aasigimient  lud^^ 
the  Insolvent  Act.    The  jury  found  that  McGuineat  knew  dtf^ 
the  effect  of  delivering  the  goods  to  the  defendants  woold  be  i^ 
compel  him  to  close  his  business ;  and  that  the  defendants  hm^ 
probable  cause  for  believing  at  the  time  that  McGhiiims  ir^^ 
unable  to  meet  his  engagements.    Verdict  fer  plaiptiff,  i 
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A  rule  nisi  was  subsequently  obtained  for  a  nonsuit,  pursuant         ^^7^* 
to  leave  reserved,  or  for  a  new  trial.  Mabot 

The  ground  for  a  nonsuit  was  that  there  was  no  sufficient 
evidence  of  the  plaintiflPs  having  been  properly  a])pointed  assignee; 
that,  though  he  was  also  official  assignee,  and,  if  there  was 
no  election,  would,  by  operation  of  law,  become  assignee  to  the 
estate,  yet,  as  the  plaintiff  had  claimed  as  an  elected  assignee,  he 
could  not  rely  on  his  positicn  of  official  assignee. 

Ground  lor  new  trial :  Misdirection  as  to  the  transfer. 

Fidgeon  v.  Sharp  ;  *  Bell  v.  Simpson  ;  *  Atkinson  v.  Brindall ; » 
Hartshorn  v.  Slodden  ,•*  Crosby  v.  Crouch,*  were  cited. 

February  4.     Gregory  shewed  cause. 

There  is  nothing  in  the  objection  that  plaintiff  was  not  shewn 
to  have  been  properly  elected  assignee,  as,  even  if  he  was  not, 
then,  there  being  no  valid  election,  he  became  assignee  by  opera- 
tion of  law.  (Ritchie,  C.  J.  The  law  clearly  must  recognize 
him  in  one  capacity  or  the  other.)  It  was  properly  left  to  the 
jury  to  say  whether  the  defendants  believed  or  had  good  reason 
to  believe,  when  they  took  the  goods,  that  it  would  have  the  effect 
of  causing  the  debtor's  business  to  suspend.  (Ritchie,  C.  J.  Is 
not  the  question  put  to  the  iury  in  England  thus ;  "  If  the  pre- 
ference is  made  as  the  voluntary  act  of  the  debtor,  it  is  fraudulent ; 
while,  if  made  through  pressure  of  the  creditor,  it  is  not  so  ?") 
Sections  86  and  89  of  our  Act  are  different  from  the  English 
Acts,  and  warranted  the  direction  in  this  case.  *•  In  contempla- 
tion of  insolvency,"  does  not  mean  in  contemplation  of  actually 
going  into  the  Court,  but  only  in  contemplation  of  the  debtor's 
insolvent  circumstances :  Gibson  v.  Muskett ;'  Poland  v.  Glyn  p 
Aldred  v.  Constable  ;*  Gibbins  v.  PhiUipps  ;*  Flook  v.  Jones  ;*• 
Belcfier  v.  Prittie.'' 

It  will  probably  be  contended  that  this  was  not  a  transfer  but  a 
payment,  and^  therefore,  not  having  been  made  within  thirty  days 

1  5  Tsont  689.  ^  4  Bing.  22,  note. 

»  2  H.  A  N.  409.  ■  4  Q.  B.  674. 

>  2  Bing.  N.  C.  225.  •  7  B.  &  C  529, 584. 

*  2  bTS  p.  582.  "  4  Bing.  25 

»  II  Eft.  255.  "10  Bing.  408. 
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3 


I 
\ 

j 


\ 


.ootetnP^*;   young  «•  * ''  ^,  waA«*  '°   e«ect  'i*  t°  *7 

trade  aod  tbe  .^t  au  ^^^  tbe        ^^^j^et  '^  ^^.e* 

--  "*^e  V    -^^^  :  •:  -^«^^  ""  I^debtot  ^-^^, .,  U- 
tttvdet  tue  ^     Q^rM,  ^^      recover,  tft         ^^^  pa?^*^^ 

tbat  to  '^       -n  coote»*^^ — -CTc  1**- 


^.V\ 


p. 

SWKKNT. 


HILAEY  TERM,  XXXVIII  VICT.  457 

not  enough  that  he  was  in  insolvent  circumstances  and  con-        1^76. 

t^Tnplated  insolvency,  and  the  direction  was  held  to  have  been       Mabsh 

correct.     But,  in  addition  to  the  support  of  the  defendants*  position 

d^erived  from  these  authorities,  here  the  debtor  actually  swore  that 

lie    did  not  contemplate  going  into  the  Court.     (Ritchie,  C.  J., 

^'^ferred  to  Smith  v.  Canna/i;    Allen  v.  Bonnett*     In  this  case  the 

delendants  have  subtracted  so  much  of  the  insolvent's  property  as 

*o  make  him  more  insolvent  and  giving  no  advantage  to  the  bulk 

^^  'he  creditors.     Where,  as  in  the  present  case,  the  Insolvent  said 

^^  tie  defendants'  agent,  "  If  you  take  the  goods,  I  must  close  my 

business,*'  and  the  defendants  take  them,  must  they  not  both  be 

"^IcJ  to  contemplate  bankruptcy  ?)      If  a  transfer,  no  matter  at 

''^hstt  tinxe  given,  may  be  set  aside  on  the  debtor  going  into  the 

^oijrT,  in  every  case  where  the  assignment  may  be  traced  to  the 

^'"^lasfer,  creditors  would  have  no  security.      The  burthen,  it  is 

*^V^mitte(l,  is  on  the  creditors  to  show  that  the  transfer  was  made 

'^       contemplation  of  going   into  the   Court.      (Ritchie,  C.   J., 

'"^  furred  to  Sutvart  r.  Moody  :*  Johnson  v.  Fesenmeyer  ;*  Stanger  v. 

Cur,  Adv.  Vult. 

*Xhe  judgment  of  the  Court  was  now  delivered  by 

XliTCHiE,  C.  J.      L'he  firsc  question  in  this  case  is,  whether  the 

P*^^intiflF  proved  his  appointment  as    assignee  of  the  Insolvent's 

^^*^te.      It  was  admitted  that  he   was  the  OflGlcial,  or  Interim 

"^^^^ignee  ;  and  it  therefore  becomes  immaterial  whether  there  was 

^^  proper  appointment  by  creditors  or  not ;  because  by  the  6th 

:tion  of  *'The  Insolvent  Act  of  1869,"  it  is  declared  that,  "if 

^^^     assignee  be  appointed  at  the  meeting  of  the  creditors ;  or  if 

^^  ^^  assignee  named  refuses   to  act ;   or  if  no  creditor  attends  at 

^^-^  meeting,  the  Interim  assignee  shall  be  the  assignee  of  the 

^^'^ate  of  the  Insolvent."    If  the  creditors  were  not  duly  represented 

^^     the  meeting,  and  no  one  was  authorized  to  vote  in  the  choice 

an  assignee,  the  plaintiff  became  assignee  by  virtue  of  the  Act, 

had  a  right  to  maintain  the  action. 


1  2  E.  &  IS.  36  *  26  Be»v.  88. 

>L.B.  6 


»  L.  B.  6  Ch.  App.  677.  *  19  B«av.  626. 
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'^7^'  The  other  question  is,  whether  the  Judge  misdirected  the  jury 

Mabsh  in  telling  them  that,  under  the  89th  Section  of  the  Insolvent  Act. 
the  transfer  of  the  goods  by  McGuiness  to  the  defendant,  would 
be  void,  if  at  that  time  McGuiness  believed  that  the  necessary 
result  of  making  the  transfer  would  be  to  close  up  his  business, 
and  prevent  him  from  paying  his  other  creditors ;  and  that  the 
words  of  the  Act,  "  in  contemplation  of  insolvency  *'  did  not 
necessarily  mean,  contemplation  of  an  assignment  under  the  In- 
solvent Act. 

The  words  of  the  Section  are: — "If  any  sale,  deposit,  pledge 
or  transfer  be  made  of  any  property,  real  or  personal,  by  any 
person  in  contemplation  of  insolvency,  by  way  of  security  for 
payment  to  any  creditor ;  or  if  any  property  real  or  personal, 
goods,  effects,  or  valuable  security,  be  given  by  way  of  payment 
by  such  person  to  any  creditor,  whereby  such  creditor  obtains  or 
will  obtain  an  unjust  preference  over  the  other  creditors,  such 
sale  &c.,  shall  be  null  and  void,  and  the  subject  thereof  may  be 
recovered  back  for  the  benefit  of  the  estate  by  the  assignee,  in  any 
Court  of  competent  jurisdiction  ;  and  if  the  same  be  made  within 
thirty  days  next  before  the  execution  of  a  deed  of  assignment,  or 
the  issue  of  a  writ  of  attachment  under  the  Act,  it  shall  be  pre- 
sumed to  have  been  so  made  in  contemplation  of  insolvency." 

In  this  case  the  transfer  of  the  goods  was  made  more  than 
thi'-ty  days  before  McGuiness  executed  the  deed  of  assignment 
under  the  Act ;  therefore  the  onus  was  upon  the  plaintiff  to  prove 
that  it  was  made  in  contemplation  of  insolvency;  and  we  think  he 
did  prove  it  by  the  evidence  of  McGuiness,  who  told  the  defen- 
dants* clerk,  at  the  time  he  took  the  goods,  that  he  (McGuiness) 
would  have  to  close  his  shop,  as  half  his  stock  was  gone.  It  was 
undisputed  that  McGuiness  could  not  pay  the  defendants,  who 
were  pressing  him,  and  required  an  immediate  arrangement,  either 
by  payment,  or  return  of  the  goods  ;  and  as  McGuiness  had  then 
no  means  of  payment,  his  only  alternative  was,  to  give  up  the 
goods  to  the  defendants,  the  consequence  of  which  was,  that  he 
had  not  property  enough  to  pay  his  other  creditors,  and  was 
obliged  to  close  his  business  a  few  days  afterwards.  He  said  that 
he  knew  at  that  time  that  he  could  not  pay  his  debts,  bat  thought 
that  if  he  had  been  allowed  timb  till  the  summer,  he  could  have 
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pwd  them,  or  made  arrangements  which  would  have  been  satit-  1876. 
factory  to  all  parties.  He  admitted.,  that  a  short  time  before  he  Mabsh 
gave  up  the  goods  to  the  defendants,  he  had  stated  that  unless 
business  improved,  he  would  be  obliged  to  close ;  but  he  said 
that  before  he  arranged  to  give  up  the  goods  to  the  defendants^  he 
did  not  contemplate  going  into  insolvency.  The  jury  expressly 
found  that  McGuiness  knew  the  effect  of  delivering  the  goods  to 
the  defendants  would  be  to  compel  him  to  close  his  business  ;  and 
that  the  defendants  had  probable  cause  for  believing  at  the  time 
that  McGuiness  was  unable  to  meet  his  engagements. 

We   think  the  jury  were  ftdly  warranted  by  this  evidence  in 
finding  as  they  did  :  indeed  we  think  they  would  have  been  justi- 
fied  in   finding   that   he    contemplated   going    into   insolvency. 
But  the  question  is,  whether  contemplation  of  insolvency,  means 
contemplation  of    making    an  assignment  under    the    Insolvent 
Act.     In  Gibbins  v.  Phillips,^  Bayley,  J.,  says.  In  answer  to  the 
argument  of  the  counsel^  ^'  You  seem  to  treat  contemplation  of 
bankruptcy,  as  the  contemplation  of  a  commission  of  bankruptcy, 
which  is  not  the  legal  meaning  of  that  expression.'*     And  in 
giving  judgment  in  the  same  case,  he  says,  ^'  It  the  partj  securing 
%:he  debt,  knew  himself  to  be  in  such  a  situation  that  he  must  be 
supposed  to  have    anticipated   that   a    bankruptcy  would   in  all 
uman  probability  follow,  then  we  think  it  was  fraudulent  within 
he  meaning  of  the  6  Geo.  4  c.  16.     In  this  sense,  contemplation 
f  bankruptcy  has  always  been  considered  evidence  of  fraud,  al- 
^ihough  the  party  may  not  have  expected   the  actual  and    im- 
^^nediate  issuing  of  a  commission."     In  Aldred  v.  Constable,^  where 
"^he  question  was  whether  a  warrant  of  attorney  given  by  a  debtor 
^^as  a  fraudulent  preference  under  the  Bankrupt  Act,  Iiord  Den- 
:3fAN,  delivering  the  judgment  of  the  Court,  says, :  "  We  cannot 
conceive  that  a  particular  act  of  bankruptcy  must  have  been  in  con- 
^mplation  to  make  a  preference  fraudulent  and  void.  We  do  not  find 
that  bankruptcy  must  have  been  regarded  as  absolutely  unavoidable. 
*     *     *     If  the  debtor  at  the  time  of  giving  the  warrant  of  at- 
torney, considered  that  he  was  likely,  from  the  condition  in  which 
he  then  stood,  to  become  a  bankrupt,  and  that  he  gave  the  war- 
rant of  attorney  with  the  intention  of  securing  his  father's  debt, 

1  7  B.  ft  C.  588.  •  4  Q.  B.  674. 


460 


CASES  IN  THE  SUPREME  COURT. 


1876. 


Mabsh 

V, 
SWKKNT. 


when  he  knew  that  his  assets  were  inadequate  to  the  payment  of 
all  his  creditors,  the  proof  of  fraudulent  preference  would  be  com- 
plete." 

In  the  present  case,  the  insolvent  knew,  before  he  gave  up  the 
goods,  that  he  could  not  pay  his  debts,  and  anticipated  that  he 
might  be  obliged  to  close  his  business,  and  when  he  delivered  the 
goods  to  the  defendant,  all  doubt  on  that  point  seems  to  have 
been  removed  from  his  mind,  because,  as  he  said,  "  half  his  stock 
was  gone,"  and  he  knew  that  ths  remainder  of  his  assets,  even  if 
he  could  have  collected  the  debts  due  him,  were  insufficient  for 
the  payment  of  his  other  creditors.  The  necessary  consequence 
of  the  transfer  of  the  goods  was  to  make  McGuiness  insolvent ; 
because  a  man  must  be  taken  to  intend  that  which  is  the  necessary 
consequence  of  his  act  :  Stewart  v.  Moody. ^ 

The  defendants  knew,  through  their  agent  by  whom  they  dealt 
with  McGuiness,  (the  knowledge  of  their  agent,  being  their  know- 
ledge) that  the  effect  of  their  taking  the  goods  would  be  to  stop 
McGuiness'  business,  and  prevent  him  from  paying  his  othi*r 
creditors ;  it  was  therefore  clearly  an  undue  preference  given  to 
the  defendants  over  the  other  creditors  of  the  insolvent,  and  being 
so,  it  was  void  under  the  Act. 

Rule  discharged. 


1876. 


THE  BANK  OF  NOVA  SCOTIA  v.  MORROW  «<  a/. 

The  Common  Law  Procedure  Act  1873-  Pleadiny — Qorporati<m — Actum 
h'j —  Where  incorpor"tion  of  pliintiffx  not  denied  h*/ 

the  2*  endiny<i — Effect, 

In  an  action  V  rongtit  by  plaintift  in  their  Torporate  name  against  defendants^  as 
cndoreere  of  a  promiaBory  note,  the  defendants  pleaded  no  endoxaenient  and  want  of 
preeentment. 

Held,  That  under  tht«e  iasuee,  the  plaintifib  were  not  boond  on  the  trial  to  prova  thsir 
incorporation. 

The  defendants  were  sued  as  endorsers  of  a  promissory  note 
poyable  at  a  particular  place.  The  action  was  brought  under  '^he 
Common  Law  Procedure  Act  187.1." 


U  C.  M.  &  B.  780. 
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* 

^he  pleas  alleged,    1.  No  endorsement,  2.  Want  of  present-        I^^' 
nt.    On  the  trial  before  Wetmorb,  J.,  at  the  St  John  Circuit,    Thb  Bask 
objection  was  raised  on  the  part  of  the  defendants  that  the 
intififs  should  have  proved  their  incorporation,  and  leaye  was 
enred  to  them  to  move  to  enter  a  nonsuit  on  this  ground.  Moibow. 

£.  L.  fVetmore  now  moved  accordingly. 

The  plaintiffs  aver  that  they  presented  the  note :  the  proof  w&s 
it  the  solicitor  of  the  Bank  presented  it  at  the  instance  of  the 
lintiffs.  No  proof  was  given  of  their  existence  as  a  Corporation, 
ich,  it  is  submitted,  was  necessary  to  entitle  them  to  recover, 
this  were  not  so,  why  should  the  Legislature  have  enacted,  by 
tion  86,  sub-section  18,  that  "  in  all  actions  by  assignees  of  bail 
ids,  &c.,  and  by  and  against  assignees  of  bankrupts,  or  insol- 
its,  or  executors  or  administrators,  or  persons  authorized  by  law 
sue  or  be  sued  as  nominal  parties,  the  character  in  which  the 
intiff  or  defendant  is  stated  in  the  record  to  sue  or  be  sued,  shall 
*  in  any  case  be  considered  in  issue,  unless  specially  denied  ?" 
is  shows  that  in  other  cases  such  proof  must  be  given.  The 
goes  to  the  cause  of  action,  and  not  to  the  individual.  Suppose 
i  action  was  for  goods  sold  and  delivered  and  brought  by  two 
'tners,  would  it  not  be  necessary  to  prove  the  partnership  and 
livery  by  them  ?  (Ritchie,  C.  J.  Not  at  all;  if  denied,  the 
Pendant  must  pleid  it.)  The  counsel  also  observed  that  the 
untifis  had  recovered  interest,  though  there  was  no  coiuit  in  the 
claration  claiming  it.  (Kitchiis,  C.  J.  The  law  allows  it  to  be 
9en  as  damages.) 

Per  Curiam.  This  case  is  perfectly  clear.  The  legislature,  in 
acting  the  Common  Law  Procedure  Act,  contemplated  that  a 
ity  should  have  full  notice  of  what  he  was*  expected  to  meet. 
^  the  defendants  do  not,  by  their  pleadings,  deny  the  plain- 
^*  right  to  recover,  provided  they  can  show  an  endorsement  and 
^ntment,  and  these  were  the  only  issues  to  be  presented  to  the 
T*  The  object  of  the  Act  was  to  introduce  special  pleading, 
principle  of  which  is  that  whatever  is  not  traversed  is  admitted. 

Rule  refused. 


4^2 
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LADDS  V.  yp:RNOX. 


Order  of  JSisi  Pritts — Necessifi^  for  tahiny  out,  in  order  to  have  made 

a  rule  of  Court. 

Where  an  amendment  baa  been  allowed  by  a  Judge  at  Nisi  Prius,  an  entry  of  it  aboold 
be  made  bj  the  clerk,  and  a  party  desirous  of  moTins  to  set  aside  the  order  of 
amendment,  most  first  take  out  the  order,  and  get  it  made  a  role  of  Court 

At  the  trial  of  this  case  at  the  St.  John  Circuit,  before  Wetmore, 
J.,  the  defendant  obtained  leave  to  amend  and  add  to  his  notices 
of  defence,  leave  being  reserved  to  the  plaintiff  to  move  to  set 
them  aside. 

D,  S.  Kcr^y  Q.  C,  now  moved  to  make  the  order  allowing  the 
amendment  a  rule  of  Court,  Not  having  had  the  order  entered 
and  drawn  up  by  the  clerk  of  the  Circuity  the  defendant's  counsel 
remarked  that  he  would  consent  to  the  motion  being  made  as  if  an 
order  of  Nisi  Prius  had  been  taken  out,  but 

Per  Curiam.  We  think  that,  to  allow  an  imaginary  order  to  be 
made  a  rule  of  Court  would  be  to  establish  a  dangerous  precedent. 
But,  if  Mr.  Kerr  will  undertake  to  have  an  order  here  by  next 
Saturday,  he  may  move,  under  the  peculiar  circumstances  of  the 
case.  This  must  not,  however,  be  considered  a  precedent,  and 
hereafter  no  excuses  will  be  accepted  for  not  having  the  order 
before  the  Court. 


1876. 

Feltruary, 


THE   BANK  OF  BRITISH   NORTH  AMERICA  v.  AIcELUOY. 

Evidence — Counsel — liujht  of  party  to  call  as  n  witness. 

Though  the  practice  of  counsel  in  a  cause  giving  eTidenoe  is  most  objeetionable,  yet  a 
Judge  at  Mfi  Prim  has  no  authority  to  reftiae  it  ifoflfered. 

Assumpsit  against  the  defendant  as  endorser  of  a  promissozy 
note,  tried  before  Fisher,  J.,  at  the  Charlotte  Circuit.  Verdict 
for  plaintiff.  In  last  Michaelmas  term  a  rule  nisi  for  a  new 
trial  was  obtained,  principally  on  the  ground  of  the  improper 
rejection  of  the  evidence  of  the  defendant's  counsel  on  the 
trial,  who  offered  himself  as  a  witness  to  prove  the  want  of 
knowledge  in  defendant  of  the  non-presentment  of  the  note,  at 
the  time  of  making  a  promise  to  pay,  on  which  the  plaintifi 
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relied  as  a  waiver  of  non-presentment.     There  were  circumstances        ^^76. 

in  the  case  which  seemed  to   make  it  quite    improper  lor    the      The  Bahk 

counsel  to  give  the  evidence  offered.  ®' 

B.N  Ambrioa 

Grimmer,  Q.  C,  now  shewed  cause,  and  contended   that    the  v. 

evidence  was  properly  rejected.  To  allow  counsel  to  become  McElbot. 
witnesses  would  derogate  from  the  dignity  of  the  Court :  it  is  not 
decorous,  and  should  not  be  permitted.  The  Court,  having  power 
to  regulate  its  practice,  should  sustain  the  ruling  of  the  Judge  in 
this  case.  It  is  most  humiliating  for  counsel  to  be  allowed  to 
give  evidence,  and  then  address  the  jury,  trying  to  make  them 
believe  his  evidence  to  be  true. 

In  Ketones  v.  Byron ^^  where  an  attorney  acted  as  advocate  on  a 
trial  before  the  undersheriff  and  was  afterwards  admitted  as  a 
witness  to  lefute  the  defence,  the  verdict  in  the  case  was  set  aside. 

(Ritchie,  C.  J.,  referred  to  Cohbclt  i\  Hudson-^  Tayl.  Ev.  §1240.; 
The  Act  allowing  persons  to  give  evidence,  who  were  previously 
excluded  from  interest,  in  no  way  affects  the  present  case. 

Dvff%  Q>  C,  in  support  of  the  rule.  The  learned  Judge  was 
bound  to  receive  the  evidence,  making  whatever  comments  upon 
it  he  might  think  proper.  It  is  the  right  of  the  party  to  have  the 
evidence  ;  and  why  should  he  be  prejudiced  by  the  impropriety 
of  counsel  ?  In  Cohbett  v,  Hudson  the  Court  clearly  held  that  a  Judge 
at  Nisi  Frius  had  no  power  to  exclude  such  evidence^  though 
strong  disapprobation  of  such  a  course  was  expressed.  Tn  that 
case  it  was  held  not  a  matter  in  the  discretion  of  the  Court  at  all — 
that  it  was  not  a  question  of  discretion  or  decorum^  but  of  right. 

Ritchie,  C.  J.  After  the  case  of  Shields  v.  McOraih}  was  de- 
cided in  this  Court  it  was  acted  on  at  Nin  Prius ;  then  the  case  of 
Cohbett  V,  Hudson  was  decided,  and  in  a  case  in  St.  John,  in  which 
Mr.  Godard  was  a  party  and  conducted  his  own  case,  I  felt  con- 
strained to  receive  him  as  a  witness.  It  is  the  privilege  of  the 
party  to  offer  the  counsel  as  a  witness :  but  that  it  is  an  indecent 
proceeding,  and  should  be  discouraged,  no  one  can  deny.  1  have 
always  discountenanced  the  practice^  and  think  the  circumstances 
must   be  very  exceptional  to  warrant  counsel  in  offering  their 

>  4  Dowl,  A  L.  P.  C.  898.  '  8  Kerr  898. 
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^Q'<^         evidence.     The  counsel  in  this  case  would  have  put  himself  in  a 


r. 
MoElbot. 


The  Bank     very    problematical    position,  because   he  appears   to    have   been 
®'  solicitor  for  the  Bank  and  for  the  defendant,  and  I  do  not  wonder 

the  learned  Judge  rejected  the  evidence.  I  feel  reluctantly  con- 
strained to  say  that  in  my  opinion  there  should  be  a  new  trial ; 
but,  under  the  peculiar  circumstances,  the  costs  should  abide  the 
event. 

The  rest  of  the  Court  concurring, 

Ji  h:  absolute  for  nftr  trutly  coats  to  ahttle  l7w  event. 


1875.         CULLKX  it  id-  Tri^tk-es  op  BOYDEN  mh  Afscondino  Debtor  v.  VOSS. 
'  chruary, 

Ahaconditvj  debtor — After  acqidred  propfrtij — Evidence — Presumption  as 

to  when  prop' rtij  acqidretl     Admission. 

Proof  that  an  abscondiDg  debtor  bad  property  rabeequent  to  the  iMuing  of  a  warrant 
against  him,  does  not  raise  a  presumption  that  he  owned  it  at  the  time  the  warrant 
iss  ed.  Nor  is  a  statement  made  hj  defendant,  on  being  requested  to  deliTer  to  the 
trustees  the  property  of  the  estate,  that  t  e  goods  were  left  with  him  by  the  d^tor, 
for  his  (tue  debtors;  wif-,  sufficient  eTidence  to  leave  to  the  jury,  of  an  admtasion, 
t  hat  the  property  was  owned  by  the  debtor  before  the  warrant  issued. 

Trover,  tried  b  fore  Wkijx)n,  J.,  at  the  Gloucester  Circuit. 
Boydon  absconded  in  September,  1873,  at  which  time  a  warrant 
wns  issued  against  him  under  the  Absconding  /debtor's  Act. 
No  proof  was  given  on  the  part  of  thf  plaintiff  that  Boydeb 
was  possessed  of  the  property  in  question,  until  a  month  after 
the  warrant  issued.  In  the  following  April,  on  quitting  the 
country  a  second  time,  he  k-ft  the  goods  in  the  charge  of 
the  defendant,  directing  him  to  deliver  them  to  his  (Boyden's) 
wife.  The  evidence  priucipally  relied  on  by  the  plaintiffs,  was 
the  statement  of  one  of  the  trustees,  that  he  went  to  the  defendant 
and  asked  him  for  the  property  belonging  to  the  estate,  and  his 
leply  was  that  the  property  had  been  placed  in  his  hands  by 
Boyden  for  his  wife,  and  that  he  would  give  it  up  to  no  one  else. 
This,  it  was  claimed,  was  an  admission  that  the  property  belonged 
to  the  estate.  On  cross-examination  it  was  shewn  that  the  defendant 
stated  that  the  goods  were  left  with  him  by  Boyden  when  he  went 
away,  to  be  given  to  his  wife.  The  learned  Judge,  however, 
beTng  of  the  opinion  that  it  was  incumbent  on  the  plaintiff  to  show 
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that  Boyden  owned  the  goods  before  the  issue  of  tbe  warrant,  and  ^876 

that  there  was  no  evidence  to  leave  to  the  jury,  ordered  a  nonsuit  C  u  l  l  b  h 

to  be  entered.     A  rule  nisi  having  been  subsequently  obtained  on  ^' 
behalf  of  the  plaintiffs 


Morrison  now  shewed  cause. 

The  plaintiffs  were  evidently  under  the  impression  that  they 
were  entitled  to  claim  after  acquired  property,  in  which  they  were 
of  course  clearly  wrong  :  Hanington  v,  Hars/iman.^  There  was 
no  evidence  of  the  debtor  having  the  property  before  the  warrant 
issued,  and  the  nonsuit  was  therefore  right. 

A.  L.  Pnlmf'r^  Q.  C,  in  support  of  the  rule,  contended  that, 
when  the  defendant  was  asked  for  the  property  in  his  possession 
belonging  to  the  estate,  his  not  denying  that  it  did  belong  to  the 
estate,  was  an  admission  of  the  fact,  and  should  have  been  left  to 
the  jury.  The  plaintiff  is,  no  doubt,  bound  to  produce  reasonable 
evidence  in  support  of  his  case.  Having  proved  the  property  in 
the  debtor  or  his  wife  six  months  after  the  warrant  issued,  the 
presumption  is  that  he  had  it  when  the  warrant  issued,  and  the 
onus  is  on  the  other  party  to  show  it  was  after  acquired. 

Ritchie,  C.  J.  It  is  quite  clear  the  trustees  are  only  entitled 
to  the  property  which  was  in  Boyden  when  the  warrant  issued  in 
September.  The  burthen  was  on  the  plaintiffs  to  show  that  the 
property  was  in  Boyden,  not  at  any  time,  but  in  September.  At 
the  trial,  the  wife  was  not  interrogated  on  this  point ;  on  the  con- 
trary, the  whole  case  was  conducted  by  the  plaintiffs  on  the  sup- 
position that  they  had  a  right  to  the  after,  as  well  as  before,  ac- 
quired property.  Then  it  is  said  the  defendant,  by  not  denying 
that  he  had  the  property  of  the  estate,  admitted  it  to  belong  to 
the  plaintiffs ;  but  that  is  not  a  fair  way  of  viewing  it,  because, 
when  CuUen  was  cross-examined,  we  see  how  it  was.  The  de- 
fendant was  anxious  that  Mrs.  Boyden  should  get  the  property, 
and  stated  to  him  that  the  goods  were  left  with  him  for  her. 
Because  Boyden  had  the  property  in  his  possession  seven  or  eight 
months  after  the  warrant,  and  left  it  in  the  hands  of  this  party  for 
Mrs.  Boyden,  and  he  stated  that  it  had  been  left,  I  cannot  see 

1 1  Pn^d^  216. 


Yom. 
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1Q75.         how  a  jury  could  come  to  the  conclusion  that  it  was  In   Boyden's 
CuLLBN     possession  at  the  time  the  warrant  issued  :   the  presumption  would 
rather   be   that  if  it  had  been  in  his  possession  in  September,  the 
trustees  would  have  got  possession  of  it. 

Allen,  J.  My  mind  has  wavered  somewhat  as  to  whether 
there  was  not  sufficient  evidence  to  leave  to  the  jury  that  the 
i<oo(ls  helongovl  to  the  plaintiff,  by  the  implied  admission  of  the 
deft'iul  «nt  when  the  plaintiff  demanded  f.om  him  the  goods  be- 
longing to  the  estate  of  Boydcn,  and  his  refusal  to  deliver  them  to 
any  person  but  Mrs.  Boyden  ;  but  the  cross-examination  explained 
wlijit  the  delVnd.in?  meant  by  his  refusal,  viz:  that  the  goods  were 
left  with  him  when  he  went  awav,  to  be  given  to  his  wife.  Left 
when  ?  'there  was  no  evidence  on  this  point — the  presumption, 
in  the  absence  of  any  p  irticular  evidence  on  the  point,  was,  that 
they  were  left  with  him  when  Boydcn  went  away  in  April.  It 
was  the  plaintiffs'  duty  to  m\ke  out  their  title  to  recover  beyond  a 
reas)nable  douSt  If  the  plaintiffs  left  it  in  doubt  whether  the 
goods  belonged  to  Boyden  at  the  time  the  absonding  debtor's 
proceedings  were  taken  agaiubt  him,  the  defendant  was  entitled 
to  the  benefit  of  the  doubt  The  plaintift^  had  ample  opportunity 
of  proving  the  fact  beyond  all  doubt,  if  in  fact  the  property  be- 
longed to  Boyden  before  he  returned  to  Bathurst  in  April.  The 
doubt  could^  have  been  removed  by  a  single  question.  On  the 
whole,  I  think  there  w.  s  not  sufficient  evidence  of  property  in 
plaintiffs  to  leave  to  the  jury,  and  that  the  nonsuit  was  right. 

Weldon,  Fisher  and  Wetmore,  J.  J.,  concurred. 

Rule  discharged. 


McINTYRE  v.  McMONAGLE. 
1876. 

"^'^'  CoHiiUf  Court  appeal — Return — NecessHy  of  certifyimj  pleadings. 

On  an  appeal  bong  had  from  the  Coonty  Coart  the  Jadge  should  oertiiy  a  copy  of  the 
pleadings. 

In  this  case,  which  was  an  appeal  from  the  Charlotte  County 
Courts  when  the  return  was  opened,  the  appellant's  counsel  ob- 
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jected  that  it  was  incomplete,  as  a  copy  of  the  pleadings  had  not 
been  certified  as  required  by  the  Act  30  Vic.  c.  10,  §  24  ;  where- 
upon the  Court  *  ordered  the  case  to  stand  as  a  remanet,  and  the 
return  was  referred  back  to  the  County  Court  Judge  to  be 
amended. 


1875. 


MoInttrk 

V, 
MoMoRAGLi. 


JONES  et  al.  V.  HANFORD  and  another. 

Insolvent  Act  of  ISGd— Fraud— §  02—Statuiej(^Wfifre  j^^nal— 

Construction  of. 

An  allegation  that  defendants  having  fVinds  in  their  hands  belonging  to  S.  for  goods 
sold  on  his  aocount,  had  accepted  a  bill  of  exchange  drawn  by  S.  for  the  amount  in 
fiftTor  of  plaintiflfs  at  sight ;  that  when  plaintiffs  presented  the  bill  to  defendants  on 
the  9th  September,  they  fiilsely  pretended,  in  order  to  obtain  a  further  term  of  credit 
for  payment  of  the  bill,  that  the  said  goods  against  proceeds  of  which  said  bill  had 
been  drawn,  had  not  yet  been  sold,  and  that  defendants  on  the  strength  of  this 
representation,  extended  the  payment  till  October  Ist  ;  that  defendants  at  that  time 
knew  they  were  unable  to  meet  their  engagements,  but  concealed  fW>m  plainti£5i 
their  inability  to  do  so,  with  intent  to  defraud  plaintifb .  was  held  not  to  show  a 
fraud  within  the  terms  of  section  92  of  Insolvent  Act  of  1869,  and  that  a  plea  of 
discharge  of  defendants  under  the  Act,  was  an  answer  to  an  action  brought  on  said 
bill  of  exchange. 

This  was  an  action  on  a  bill  of  exchange,  dated  the  7th  Sep- 
tember, 1873,  drawn  by  W.  G.  Strong,  in  P.  E.  Island,  on  the 
defendants  at  sight,  in  favor  of  the  plaintiffs,  for  $570.77,  accepted 
payable  on  the  1st  October,  1873. 

The  declaration  averred,  in  pursuance  of  the  Insolvent  Act  of 
1869,  that  the  consideration  for  the  said  bill  of  exchange  was  oats 
&c.,  received  and  sold  by  defendants  for  and  on  account  of  Strong, 
and  for  which  the  defendants  had  received  the  cash  payment  to 
the  amount  of  the  said  bill  of  exchange,  namely,  the 
said  sum  of  $570.77,  and  against  which  sum  the  said  bill  was 
drawn  upon  the  defeadants;  that  when  the  bill  was  presented  for 
acceptance  and  payment,  to  wit  on  the  9th  September,  1873,  the 
defendants  falsely  pretended  and  stated  to  the  plainti£Fs,  in  order 
to  obtain  a  further  term  of  credit  for  payment  of  the  said  bill, 
that  the  goods  shipped  and  consigned  by  Strong  to  them,  and 
against  which  the  bill  had  been  drawn,  had  not  been  sold, — and  re- 
quested the  plaintiffs  to  extend  the  time  of  payment  of  the  bill  until 
the  Ist  October  then  next, — ^when  the  said  goods  would  be  sold  ; 

^BiTOHiB,  G.  J.,  was  not  present 


1875. 
February, 
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1875.        that  the  plaintiff:),  relying  on  the  defendants*  statement^  granted 
Jo  HI  8      the  request,  and  extended  the  time  of  payment  of  the  bill  until 
^"  the   Ist  October  ;  that  when  the  defendants  made  the  said  state- 

ment and  request  to  the  plaintiffs,  they  well  knew  the  said  bill 
was  drawn  for  and  against  a  cash  balance  then  in  their  hands,  and 
received  by  them  on  account  of  the  said  Strong,  and  the  defen- 
dants also  knew  that  they  were  unable  to  meet  their  engagements, 
but  concealed  from  the  plaintiffs  t.ieir  inability  so  to  do,  with  in- 
tent and  in  order  to  defraud  the  plaintiffs. 

2ud  count — money  had  and  received. 

3rd  count — account  stated. 

The  defendants  pleaded,  that  on  the  30th  September,  1873,  they 
were  traders,  subject  to  the  provisions  of  the  Insolvent  Act  of 
1869,  and  being  unable  to  meet  their  engagements,  made  an  as 
signment  of  their  estate,  pursuant  to  the  provisions  of  the  Act, 
to  &c.  official  assignee,  who  forthwith  called  a  meeting  of  the 
creditors  of  the  insolvents,  at  which  meeting  the  creditors  ap- 
pointed J.  R.  Armstrong  assignee  of  the  estate,  and  that  afler- 
wards,  on  the  17th  October,  a  deed  of  composition  and  discharge 
was  executed  by  a  majority  in  number  of  the  creditors,  &c.,  who 
represented  three-fourths  in  value  of  the  liabilities  of  the  de- 
fendants ;  whereby  the  defendants  were  released  and  discharged 
from  all  their  liabilities  and  debts. 

That  on  the  24th  November,  in  the  same  year,  the  said  deed 
being  deposited  with  the  assignee,  he  gave  notice  thereof,  &c., 
pursuant  to  the  provisions  of  the  said  Act. 

That  on  the  said  24th  Nov.  the  defendants  having  filed  a  duplicate 
of  the  said  deed  in  the  office  of  the  Clerk  of  the  County  Court,  by 
advertisement  gave  notice  of  the  intention  of  the  insolvents  to  ap- 
ply on  the  S9th  December  for  a  confirmation  of  the  discharge;  and 
that  afterwards,  on  the  29th  December,  the  Judge  of  the  Coanty 
Court  of  St.  John,  upon  hearing  the  application  for  confirmatioii, 
did  confirm  the  said  deed  of  confirmation  and  discharge,  and  that 
the  several  causes  of  action  in  the  declaration  mentioned,  were 
debts  of  the  insolvents  which  were  released  and  discharged  by  the 
said  deed  of  composiiion  and  the  confirmation  thereo£ 

Demurrer — with  prayer  of  judgment  and  damages;  and  alse 
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that  the  defendants  might  be  declared  to  be  guilty  of  fraud,  as        ^^'^^' 
charged  in  the  first  count  of  ihe  declaration.     Joinder.  Johib 

Oct.  20.  S.  R.  Thomson,  Q.  C,  and  Dr.  Tuck,  Q.  C,  in  sup-  Hahtobd. 
port  of  the  demurrer.  The  plea  is  no  answer  to  the  declaration, 
as  it  does  not  deny  the  fraud.  The  defendants  are  charged  with 
fraud  under  section  92  of  the  Insolvent  Act  of  18699  which  pro- 
vides, that,  *'  Any  person  who  purchases  goods  on  credit  or  pro- 
cures advances  in  money,  knowing  or  believing  himself  to  be  un- 
able to  meet  his  engagements,  an'^  concealing  the  fact  from  the 
person  thereby  becoming  his  creditor,  with  the  intent  to  defraud 
such  person,  or  who  by  any  false  pretence  obtains  a  term  of 
credit  for  the  payment  of  any  advance  or  loan  of  money,  or  of  the 
price  or  any  part  of  the  price  of  any  goi^ds,  wares  or  merchandize, 
with  intent  to  ilefraud  any  person  thereby  becoming  his  creditor, 
and  who  shall  not  afterwards  have  paid  the  debt  or  debts  so  in- 
curred, shall  be  held  to  be  guilty  of  a  fraud,  and  bhall  be  liable 
to  imprisonment  for  such  time  as  the  Court  may  order,  not  ex- 
ceeding two  years,  unless  the  debt  or  costs  be  sooner  paid ;  and  if 
such  debt  or  debts  be  incurred  by  a  partnership,  then  every  mem- 
ber thereof  who  shall  have  known  of  the  incurring,  and  of  the 
intention  to  incur,  such  debt  or  debts,  shall  be  similarly 
liable ;  provided  always,  that  in  t  le  suit  or  proceeding  taken  for 
the  recovery  of  such  debt  or  debts,  the  defendant  be  charged  with 
such  fraud,  and  be  declared  to  be  guilty  of  it  by  the  judgment 
rendered  in  such  suit  or  proceeding."  (Ritchie,  C.  J.  Can  you 
make  out  that  the  defendants  obtained  a  credit  for  **  the  payment 
of  any  advance  or  loan  of  money  ?  '*)  Yes.  The  defendants  ob- 
tained a  credit ;  it  is  not  necessary  that  the  advance  should  have 
been  originally  from  the  party  induced  to  extend  the  credit. 
Here  Strong  became  discharged  by  the  extension,  and  plantiffs 
thereby  became  the  defendants'  creditors,  and  the  defendants  thus 
received  a  longer  term  for  the  payment  of  a  debt  which  they  owed. 
The  difficulty  the  defendants  have  to  contend  with  is  that,  by 
means  of  the  fraud,  they  procured  the  plaintiffs  to  become  their 
creditors  :  there  thus  arose  a  new  transaction  between  these  parties. 
Haying  charcred  a  fraud  against  the  defendants  under  the  Act,  the 
discharge  is  no  answer.     This  is  manifest  from  the  100th  Section, 
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^^75.        which  declares  that  the  discharge  shall  not  apply  to  any  debt  for 
JoNBs       enforcing  which  the  imprisonment  of  tha  debtor  is  permitted:  by 
Section  93,  the  defendants  are  liable  to  be  imprisoned  if  we  suc- 
ceed in  establishing  the  fraud.     See  also  section  108. 

C.  H\  ll'cldon,  Q.  C,  for  the  defendants.  The  fraud  is  no 
part  of  the  cause  of  action,  and  even  if  we  had  allowed  judgment 
to  go  by  default,  the  plaintiffs  would  still  h-ive  been  bound  to  prove 
the  fraud :  §  93.  We  want  to  get  rid  of  the  debt  and  had  to 
plead  the  discharge.  The  first  count  charges  something  dehors 
the  action,  which  we  arc  not  bound  to  answer,  because,  whether 
answered  or  not,  the  plaintiffs  must  prove  it.  But  the  fraud  al- 
leged does  not  c  >mc  within  the  92nd  section.  The  credit  was 
neither  for  an  advance  or  loan  of  money,  or  for  the  pi  ice  of 
goods  sold  ;  the  defendants  being  simply  Commission  Merchants, 
and  the  acceptance  being  for  money  received  by  them  for  goods 
sold  on  Strong's  account.  This  being  a  criminal  section  it  must 
be  construed  strictly. 

The  creditors,  by  §  101^  have  power  to  go  before  the  Judge  and 
oppose  the  discharge  on  the  ground  of  fraud :  when,  therefore,  the 
discharge  is  confirmed  by  the  Judge,  it  becomes  final  and  con- 
clusive;  the  matter  is  res  adjudicta,  (Ritchie,  C.  J.  Does  not 
the  108th  section  contemplate  that  a  discharge  obtained  by  any 
fraud  shall  be  void  ?)  They  must,  then,  reply  fraud,  and  that  the 
debt  is  not  discharged.  If  the  plaint iflfs  cannot  recover  for  the 
debt,  they  cannot  tor  the  fraud,  and  we  having  alleged  that  the 
debt  was  discharged,  the  fraud  is  answered  too.  By  the  demurrer 
the  plaintiffs  admit  that  the  causes  of  action  are  answered. 
(Ritchie,  C.  J.  The  difficulty  is  that  the  Act  s  lys  that  in  cases 
of  fraud  the  discharge  is  no  answer.  But  I  don't  see  why  the 
plaintiflFs  could  not  have  replied  the  fraud:  there  would  be  no 
depar  ure.  The  issue  of  fraud  would  answer  both  purposes,  for 
recovery  of  the  debt,  and  for  imprisonment.) 

Thomson y  Q,  C,  in  reply.  TTie  plea  is  too  large.  (Ritchib, 
C.  J,  The  offence  is  not  (he  gist  of  your  action :  it  is  the  debt.  %  108, 
£  think,  only  applies  to  fraud  in  procuring  the  dischai^.)  It 
would  be  a  violation  of  all  i  ules  of  pleading  if,  afler  we  have  chaiged 
fraud,  to  which  the  Act  says  the  discharge  shall  be  no  aiwwari 
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the  defendants  should  be  permitted  simply  to  plead  the  discharge,  ^^'^^- 
and  we  should  then  be  compelled  to  reply  fraud  again.  (Allen,  J.  Johbs 
Suppose  the  defendant  let  judgment  go  by  default,  could  you  not 
issue  execution  ?  ")  I  think  not ;  we  cannot  take  a  double 
remedy,  and  if  we  issued  an  execution  the  Judge  would  not  try 
the  question  of  fraud.  We  have  charged  the  cause  of  action  by 
which  we  seek  to  recover,  and  the  answer  they  set  up,  the  Act 
tays  shall  be  no  answer,  (Allen,  J.  As  Mr.  PVeldon  suggests, 
suppose  judgment  was  for  you  on  the  demurrer,  what  would  you 
get?)  I  presume  we  would  get  judgment  and  go  on  as  by  de- 
fault. There  would  be  the  same  difficulty  in  case  we  replied  fraud, 
and  defendants  demurred.  (Ritchie,  C.  J.  The  law  has  started 
a  most  anomalous  remedy,  and  must  not  the  proceedings  be 
anomalous  to  meet  it  ?  Allen,  J.  Can  the  proceedings  be  squared 
to  the  ordinary  rules  of  pleading  ?  Weldon,  J.  In  addition  to 
the  imprisonment,  the  proof  of  fraud  keeps  the  debt  alive.) 

Cur,  Adv,  VhIl 
The  judgment  of  the  Court  was  now  delivered  by 

Ritchie,  C.  J.  The  charge  of  fraud  in  the  declaration,  on 
which  judgment  is  sought  is  under  the  92nd  Section  of  the  In- 
solvent Act  of  1869,  which  declares  as  follows  : — 

"  Any  person  who    purchases  goods  on  credit  or  procures  ad- 
vances in  money,  knowing  or  believing  himself  to  be  unable  to 
meet  his  engagements,  and   concealing  the  fact  from  the  person 
thereby  becoming  his  creditor,  with  the  intent  to  defraud  such 
person,  or  who  by  any  false  pretence  obtains  a  term  of  credit  for 
the  payment  of  any  advance  or  loan  of  money,  or  of  the  price  or 
any  part  of  the  price  of  any  goods,  wares  or  merchandize,  with 
intent  to  defraud  any  person  thereby  becoming  his  creditor,  and 
ivho  shall  not  afterwards  have  paid  the  debt  or  debts  so  incurred, 
«hall  be  liable  to  imprisonment  for  such  time  as  the  Court  may 
^rder,  not  exceeding  two  years,  unless  the  debt  or  costs  be  sooner 
,2>aid  ;  and  if  such  debts  be  incurred  by  a  partnership,  then  every 
^:Knember  thereof  who  shall  have  known  of  the  incurring,  and  of 
'Ehe  intention  to  incur,  such  debt  or  debts,  shall  be  similary  liable ; 
"Jirovided  always,  that  in  the  suit  or  proceeding  taken  for  recovery 
^)f  such  debt  or  debts,  the  defendant  be  charged  with  such  fraud, 
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^^^^'        and  be  declared  to  be  guilty  of  it  by  the  judgment  rendered  in 
JoHBB      such  suit  or  proceeding." 

In  this  case,  the  defendants  did  not  purchase  goods  on  credit 
from  the  plaintiflEs,  or  procure  any  advance  or  loan  of  money  from 
them,  nor  did  they  obtain  a  term  of  credit  from  the  plaintiffs  for 
the  payment  of  any  advance  or  loan  of  money,  or  of  the  price,  or 
any  part  of  the  price  of  any  goods  &c.,  with  intent  to  defraud  the 
plaintiffs  so  thereby  becoming  their  creditors.  As  between  the 
plaintiffs  and  defendants  there  was  no  purchase  of  goods,  or  ad- 
vance or  loan  of  money.  There  was  no  liability,  contract,  or  en- 
gagement of  any  description  between  the  plaintiffs  and  defendants 
until  the  bill  of  exchange  was  actually  accepted.  When  the  bill  was 
presented  and  not  accepted  and  paid  according  to  its  tenor  and  affect^ 
the  plaintiffs  could  have  protested  it  and  looked  to  the  drawer  for 
indemnity,  but  they  had  no  claims  on  the  defendants,  and  no  right 
to  insist  on  their  accepting  or  paying  the  bill.  They  did  not  under- 
take to  sell  the  defendants  goods,  or  to  advance  or  loan  them 
money  on  which  they  agreed  to  extend  a  credit;  but  to  negotiate 
for  an  acceptance  on  account  of  a  debt  due  from  the  defendants 
to  Strong — though  not  according  to  the  tenor  and  effect  of  the 
bill — by  means  of  which  extension  the  drawer  would  be  released 
from  liability  to  the  plaintiffs,  and  a  liability  against  the  defen- 
dants established  in  favor  of  the  plaintiffs.  When  the  plaintiffs 
assented  to  the  defendants'  request,  and  they  accepted  the  bill, 
payable  at  a  future  day,  and  delivered  it  to  the  plaintiffs,  the 
transaction  then  became,  for  the  first  time,  a  transaction  between 
the  plaintiffs  and  defendants,  involving  a  debt  and  liability  from 
the  latter  to  the  former. 

It  is  quite  true  that  the  plaintiffs  may  have  been  induced  to 
enter  into  the  agreement  by  the  defendants  misrepresentations, 
and  they  may,  morally  speaking,  have  been  guilty  of  fraud,  and 
highly  culpable  ;  but  does  this  bring  the  case  within  the  operation 
of  Section  92  ?  If  the  language  of  the  Act  was  at  all  like  Section 
Iff,  sub-Section  1,  of  the  English  Debtors  Act,  1869,  (SS  and  S8 
Vict.  c.  62,)  which  provides  that  '*  If  in  incoiring  any  debt  or 
liability  a  debtor  has  obtained  credit,  under  false  pretenses  or  by 
means  of  any  other  fraud , "  he  shall  be  deemed  goil^  of  a  mxs»  - 
demeanor,  &c.>  it  would  doubtless  apply ;  but  the  98nd  SectioiiB. 
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does  not  extend  to  creditobtained  in  incurring  any  debt  or  liability  ;  ^875. 
but  only  to  the  cases  named,  of  sales  of  goods,  and  advances  and  Jo  nib 
loans  of  money.  And  though  the  case  may  be  within  the  mis- 
chiefy  if  it  is  not  within  the  words  of  the  Act  we  have  no  right, 
(whatever  might  be  done  under  a  remedial  statute — See  2  Y.  &  J. 
196,)  to  extend  the  Act  —  it  being  in  the  nature  of  a  penal  Statute 
— to  another  case  within  the  same  mischief.  See  Chuhrie  v.  Fisk  ;^ 
Alston  V,    Atlay  ;•  Le  Feuvre  v.  Lanhcster* 

A  special  authority  is  given  by  Section  92,  which  must  be 
stricly  construed.  We  can  only  julge  of  the  intention  of  the 
Legislature  from  the  words  they  have  used:  Reg.  v,  St.  LeonarcTs 
Shoreditch,*  Even  if  we  thought  it  was  the  intention  of  the  Legis- 
lature that  the  section  should  apply  generally,  we  would  have  no 
right  so  to  construe  the  Act,  unless  the  words  were  sufficient  to 
shew  that  intention  ;  for  the  intention  of  the  Legislature  must  be 
ascertained  from  the  Statute,  and  not  from  any  general  inference 
to  be  drawn  from  the  nature  of  the  obiects  dealt  with  ;  and  in  a 
penal  statute,  where  you  depart  from  the  ordinary  meaning  of  the 
words  used,  the  intention  of  the  Legislature  that  those  words 
should  be  understood  in  a  more  large  or  popular  sense  must 
plainly  appear :  per  Lord  Truro,  in  Stephenson  v.  Hiyginson.* 

In  this  c^se,  the  words  of  the  Statute  are  precise  and  unam- 
bigious, — ^the  cases  provided  for,  clearly  and  unequivocally  ex- 
pressed,— and  all  we  have  to  do  is  to  expound  the  language  of  the 
Act  in  its  natural  and  ordinary  sense :  The  Sussex  Peerage  Case  ;* 
Fordyce  v.  Bridges? 

In  the  view  we  take  of  the  Act,  the  plaintiffs'  only  cause  of 
action  was  on  the  bill  of  exchange,  and,  as  that  is  discharged  by 
the  deed  of  composition,  the  plea  sets  up  a  good  defence  to  the 
action  ;  and,  therefore,  there  must  be  judgment  for  the  defendants 
on  the  demurrer. 

Judgmentfor  defendants. 


>  8  B,  A  C.  178.  •  8  H.  L.  Citf.  686. 

•  7  A.  A  E.  289.  •  11  a  A  P.  108. 
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1875.  Ex  parte  SHEPHERD. 

February, 

Civil  Court  of  Portland — Jurisdiction — IVJiere  cause  of  action  arises  out- 

>ide — Sums  over  iS20. 

The  Civil  Court  of  Portland  has  jariadiction  in  actions  for  gams  over  $20  where  the 
debtor  resides  in  the  Town  of  Portland  or  in  the  Parishes  of  Siniondfl  and  Lanoaster, 
even  though  the  debt  was  contracted  elsewhere. 

Q(erc.  Whether  in  actions  in  the  said  Court  for  sums  under  920  it  is  not  neocasaiy 
that  either  plaintiff  or  defendant  should  reside  in  Portland. 

The  question  in  this  case  was,  whether  the  Police  Magistrate  of 
Portland,  sitting  in  the  Civil  Court,  has  jurisdictioa  over  a  cause 
when  the  amount  claimed  exceeds  $20,  and  the  debt  was  con- 
tracted in  the  City  of  St.  John,  the  defendant  residing  in  the 
Parish  of  Lancaster.  The  action  was  for  goods  sold  and  delivered. 
The  plaintiflf  having  obtained  judgment  in  the  Civil  Court  for  the 
amount  claimed,  a  rule  nisi  was  obtained  for  a  certiorari  to  re- 
move the  judgment,  against  which,  on — 

Oct.  14,  1874.     Rainsford  shewed   cause,  and  cited  Ex  parte 
Ingrahum;'  34  Vic.  c.  11,  §  97. 

E,  L,  IVetmore,  in  support  of  the  rule.  The  rule  is,  and  it  has 
been  so  held  in  this  Court,  that  inferior  Courts  shall  not  be  in- 
tended to  have  extra-territorial  jurisdiction.  In  Bac,  Abr,  Title 
Courts  (D)  4,  it  is  laid  down  that,  "  Inferior  Courts  are  bounded, 
in  their  original  creation,  to  causes  arising  within  such  limited 
jurisdiction.  ♦  ♦  ♦  Therefore,  if  an  action  is  brought  on  a 
promise  in  a  Court  below,  not  only  the  promise  but  the  consider^ 
ation  must  be  alleged  to  arise  within  the  inferior  jurisdiction  ; 
for  a  debtor,  who  has  contracted  a  debt,  does  not,  by  coming  into 
the  limits  of  such  jurisdiction,  give  such  Court  authority  to  hold 
plea  thereof."  And  again  on  page  398,  it  is  said  ;  '^  In  an  tn- 
debiUUus  assumpsit  for  money  for  a  cow  sold)  it  must  appear  that 
the  sale  was  within  the  jurisdiction."  As,  therefore,  the  Civil 
Court  is  an  inferior  Court,  having,  in  actions  for  sums  oyer  $20, 
only  a  limited  jurisdiction  in  Portland,  Lancaster  and  Simonds, 
it  has  no  jurisdiction  where  the  cause  of  action  arose,  as  in  this 
case,  outside  those  parishes. 

Cur.  Adv.  VvU. 
The  judgment  of  the  Court  was  now  delivered  by 

>  Antsp.  806. 
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Ritchie,   C.  J.      The  question   in  this  case  is,  whether  the        ^^^^' 
Police  Magistrate    of  Portland,  sitting   in  the  Civil  Court,  has      Ex  parte 
jurisdiction  over  a  cause  where  the  amount  claimed  exceeds  $20,  s^^^^^*^' 
and  the  debt  was  contracted  in  the  City  of  St.  John — the  defen- 
dant residing  in  the  Parish  of  Lancaster. 

The  97th  Section  of  the  Act  to  incorporate  the  Town  of  Port- 
land, (34  Vict.  c.  11,)  declares  that  there  shall  be  a  Court  in  the 
said  Town,  for  the  trial  of  civil  causes,  to  be  held  before  the 
Police  Magistrate,  or  any  sitting  Magistrate  of  the  Town,  to  be 
appointed. 

Sect  98  enacts  that  the  Police  Magistrate,  or,  in  case  of  his 
absence,  the  Sitting  Magistrate,  sitting  at  the  Police  Office  in  the 
said  Town,  "  Shall,  in  addition  to  his  jurisdiction  as  a  Justice  of 
the  Peace,  under  the  provisions  of  the  Revised  Statutes,  Chap. 
137,  Title  XXX vii,  have  civil  jurisdivjtion  in  the  said  Town  of 
Portland,  and  in  the  Parishes  of  Lmcaster  and  Simonds,  as  fol- 
lows : — ^First,  in  all  actions  specified  in  said  Chapter  137  of  the 
Revised  Statutes  ;  Secondly,  in  all  actions  of  debt,  whether  upon 
simple  contract  or  specialty,  where  the  amount  claimed  does  not 
exceed  eighty  dollars  ;  and  thiriily,  in  actions  of  tort  to  real  or 
personal  propcty  where  the  title  to  land  shall  not  come  in  ques- 
tion, and  where  the  damages  claimed  do  not  exceed  twenty  dol- 
lars :  and  where  the  dealings  between  the  parlies  have  exceeded 
eighty  dollars,  the  plaintiflTs  claim  may  be  reduced  by  payment  or 
abandonment,  so  as  to  bring  it  within  the  jurisdiction  hereby 
ceated." 

If  the  amount  claimed  had  been  less  than  twenty  dollars,  the 
Police  Magistrate  clearly  would  have  had  jurisdiction  over  it  as  a 
Justice  of  the  Peace,  under  the  Revised  Statutes ;  though  prob- 
ably not,  under  the  Act  32  Vic.  c.  8,  unless  either  the  plaintiff  or 
defendant  resided  in  the  Parish  of  Portland.  But  it  is  sufficient 
for  the  purposes  of  the  case,  that  the  Act  has  given  him  jurisdic- 
tion in  the  Parishes  of  Lancaster  and  Simonds,  as  well  as  Port- 
land ;  and,  as  a  debt  has  no  locality,  but  follows  the  person  of 
the  debtor  wherever  he  is  found,  we  think  the  clear  intention  of 
the  Legislature  was,  that  the  Magistrate  should  have  jurisdiction 
in  cases  within  the  limited    amount,  where  the  debtor   resides 
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^^^^        within  either  of  those  Parishes,  though  the  debt  may  have  been 
rx  parte      contracted  elsewhere. 

The  rule  for  a  certiarari  will  therefore  be  discharged. 

RtJe  discharged. 


1876.  MERRITT,  Assignee  of  HARDING,  (Sheriff)  v.  CLANCEY  et  al 

February, 

Bail  to  limits — Relief — Power  of  County  Court  Judge  at  Chambers 

to  g}'ant. 

A  County  Court  Judge  ritting  at  Chambers  has  the  same  power  to  grant  relief  to  bail 

to  the  limit*  as  the  Supreiae  Court. 
The  mere  fact  of  the  principal  having  the  means  to  pay  the  debt,  is  no  ground  for  op- 

poong  an  application  by  the  bail  for  relief. 

Appeal  from  the  decision  of  the  Judge  of  the  St.  John  County 
Court.  The  action  was  on  a  limit  bond,  and  an  application  was 
made  on  behali  ot  the  bail  before  the  Judge  at  Chambers  for  re- 
lief, on  render  of  their  principal.  In  opp3sing  the  application, 
affidavits  were  produced,  shewing  that  the  principal  was  earning 
ample  wages  to  enable  him  to  pay  the  debt,  and  that  one  of  the 
bail  was  the  father-in-law  of  the  debtor,  also  that  the  debtor  had 
been  absent  three  months  ;  and  the  bail  had  not  communicated 
the  fact  to  the  plainti£F  or  his  attorney.  The  Judge  granted  the 
application. 

Geo,  G,  Gilbert  for  the  appellants.  There  are  three  questions 
in  this  case.  1.  Whether  the  Judge  had  power,  sitting  at  Cham- 
bers, to  order  relief.  2.  Whether  sufficient  ground  was  shewn  for 
relief.  3.  It  is  submitted  the  order  should  have  been  conditional, 
there  b^ing  no  evidence  of  the  render  being  completed  by  notice 
being  given. 

The  1  Rev.  Stat.  c.  124,  §73,  confines  the  power  to  grant  relief 
to  bail  to  the  limits  to  the  Court.  The  County  Courts  Act  only 
gives  to  the  Judge  of  the  County  Court  the  like  powers  as  are 
possessed  by  Judges  of  the  Supreme  Court ;  and  so  the  County 
Court  is  to  have  the  same  power  as  the  Supreme  Court.  When 
sitting  at  Chambers  the  Judge  is  not  the  Court,  but  merely  a 
Judge  of  the  Court.    Section  9  of  c.  124  provides  for  application 
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for  relief  being   made  to  the  Court,  and  it  was  held  a  Judge  at        1875. 
Chambers  could  not  exercise  the  power. 

Dr.  Barker  for  the  respondents.  1.  The  Judge  below  is  the 
sole  tribunal  on  the  merits  of  the  application.  2.  There  is  no 
appeal  in  a  case  of  this  kind  :  appeal  only  lies  from  a  decision  on 
a  point  of  law.  (Allen,  J.  There  is  no  conflict  of  facts.)  Sup- 
pose the  decision  had  been  against  us,  we  could  not  have  ap- 
pealed, as  this  Court  would  then  in  effect  have  been  giving  the 
relief,  which  it  has  no  power  to  do.  If  the  Judge  of  the  County 
Courr  tried  a  cause  without  a  jury,  and  found  certain  facts,  there 
would  be  no  appeal  from  his  finding.  3.  It  is  admitted  the  order 
should  have  been  conditional  on  the  render  being  completed,  but 
no  such  point  was  raised  before  the  Judge,  and  it  appears  to  have 
been  conceded  thctt  notice  was  given.  4.  Smeeton  v.  CoUier^i  and 
Lawrence  v.  HogbeUy^  were  relied  on  as  giving  the  Judge  power 
to  make  this  order  at  Chambers.  It  would  be  a  very  inconvenient 
and  disastrous  practice  in  the  County  Court,  if  no  relief  could  be 
given  except  at  term :  the  trial  would  be  on  before  relief  could 
be  got,  which  will  be  the  same  in  this  Court  under  the  Common 
Law  Procedure  Act.  (Allen,  J.  The  Judge  might  stay  pro- 
ceedings in  the  meantime.)  That  would  be  equally  inconvenient, 
because,  if  the  application  for  relief  should  fail,  a  trial  would  be 
lost.  The  Judge  at  Chambers  is  really  the  Court;  and  what 
possible  difference  can  it  make  whether  he  sits  at  Chambers  or  at 
Term  ?  There  is,  therefore,  no  object  in  giving  the  Act  the  con- 
struction sought  for.     Sec   Barllett  v.   Glasgow  ;*    30  Vic.  c.  18^ 

^  22,  Si. 

Cur.  Adv.   VuU. 

Allen,  J.  I  think  there  is  no  doubt  of  the  power  of  the  Judge 
to  make  this  order.  It  is  clear  the  Legislature  intended  that,  as  to 
the  matters  mentioned  in  Section  22,  the  Judge  should  have  the 
same  powers  as  the  Supreme  Court.  Then,  it  is  said  the  facts  did 
not  disclose  sufficient  ground  for  the  order — that  it  should  hav^ 
been  conditional.  Looking  at  the  affidavits,  I  cannot  doubt  that  ^^ 
was  conceded  before  th.;  Judge  that  notice  of  render  was  given. 
As  to  the  merits,  it  is  objected  that  the  principal    had  the  means 

U£zdL467.  s  2  6  L.  J.  Eioh.  66. 

'Sfc«T.Dig.  69. 
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^^76.  of  paying  the  debt ;  that  the  bail  knew  he  had  gone  off  the 
Mebritt  limits,  and  did  not  communicate  the  fact  to  the  plaintiff  or  his 
attorney.  I  am  not  aware  of  there  being  any  duty  on  them  to  do 
this.  I  think  there  is  no  ground  of  appeal ;  but,  as  the  question 
of  the  power  of  the  Judge  was  perhaps  a  new  point,  I  think  there 
should  be  no  costs. 

Weldox,  Fisher,  and  Wetmore,  J.  J.,*  concurring — 

ApjTcal  dismissed. 


AVOODS  1'.  PETERS. 

F  hr  oru       Aiices^tor  and  Jinr—  Covenant  of  fanner —  When  heir  hound  hf — Landlord 

1_1_       and  Tenant — Covenant  to  appraise  and  pot/  for  iwprovtmentg  or  rmew 

— Breach  of^Iieguet  to  oppoint  Apj^r-iser — yecesxitt/  of  before 
action — Condition  precedent — Infant—  Demand  on. 

Where  the  terms  of  a  covenant  apeoiallj  provide  for  its  performance  by  the  heir  it  is  suffi- 
cient to  bind  the  latter  though  the  ancestor  may  not  covenant  in  the  usual  form  "  for 
himself,  hiH  heirs,  &o  " 

Therefore*  where  a  lease  under  seal  contained  the  following  covenant—'*  And  it  is 
hereby  mutually  covenanted  by  and  between  the  parties  to  these  presents  that  at  the 


option  and  election 

of  the  said  G.  P.,  his  heirs,  &c.  to  pay  such  appraised  value  or  reneow  the  lease.** 

this  was  held  sufficient  to  bind  the  heir  of  the  lessor. 
In  an  action  brought  for  breach  of  such  a  covenant,  it  is  necessary  to  allegf^  a  request 

and  refosal  to  appoint  an  appraiser;  and  this  is  the  case,  even  though  the  lessor  was 

only  a  tenant  tor  life  and  died  before  the  expiration  of  the  term,  and  the  lessee  was 

evicted  by  the  remainder-man. 
In  such  a  case  the  heir  is  bound  by  the  covenant  of  his  anceator,  even  thoogh  bj  the 

latter's  death  the  lease  became  void  as  to  the  term  demised. 
Qua  re,  ^  hether  where  the  heir  is  an  infknt  a  request  made  upon  him  to  appoint  a  i 

appraiser  is  sufficient. 

This  was  an  action  of  covenant.  The  declaration  contained  two 
counts,  as  follows  :  Robert  ^Voods  complains  of  George  C.  Peters, 
only  child  and  heir  of  George  P.  Peters,  for  that  whereas  on  the 
3rd  day  of  June,  1852,  in  the  lifetime  of  the  said  George  P.  Peters 
the  said  George  P,  Peters,  by  Indenture  of  that  date,  demised 
and  leased  to  one  James  Mellis,  his  executors^  administrators  and 
assigns,  '*  all  that  piece  and  parcel  of  land  and  premises  situate  in 
Fredericton,*being  part  of  lot  77,  bounded  and  described,  &c.,"  to 
have  and  to  hold,  &c.,  unto  the  said  J.  M.,  his  executors^  &e.j 

'  BnOHB^  G.  J.,  was  not  present. 
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from  the  Ist  May,  1848,  for  the  term  of  14  years,  yielding  and        1^76. 
paying,  &c.,  and  it  was  further  mutually  covenanted,  that  at  the       Woods 
end  and  expiration  of  the  said  term  all  buildings  then  standing  on 
the  premises  should  be  valued  and  appraised   by  two  indifferent 
persons,  one  to  be   chosen  by  and  on  behalf  of  said  George  P. 
Peters,  his  heirs,  &c.,  the  other  by  and  on  behalf  of  said  J.  M., 
his  exors,  &c ,  which  t\ro  persons  in  case  of  disagreement  should 
choose    a   third,  the   determination  and    appraisement  of  whom 
or  any  two  of  whom  should  be  final  and  conclusive,  and  it  should 
then  be  at  the  option  of  said  George  P.  Peters,    his  executors^ 
administrators  or  assigns  to  pay  to  the  said  J.  M.,  his  executors, 
&c.,  such  appraised  value,  or  to  extend  and  continue  the  lease  for 
a  further  term  not  more  than  14  nor  less  than  7  years  upon  such 
increased  annual  rent  as  should  then  be  fixed  upon  by  the  two  or 
three  persons  so  to  be  chosen  as  aforesaid ;  and  in  case  the  said 
J.  M.,  his  executors,  &c.,  should  decline  or  refuse  to  take  a  new 
lease  at  such  an  increased  rent,  then  and  in  such  case  it  was  thereby 
covenanted  and  agreed   that  the  said  J.  M.,  his  executors,  &c., 
should  have  free  leave  for  the  space  of  15  days  next  after  expira- 
tion of  said  term  to  enter  and  remove  said  buildings  from  said 
premises,  by  virtue  of  which  said  demise  the  said  J.  M.  entered, 
&c.,  and  the  said  J.  M.  afterwards    on  the   15th  July,  1852,  by 
deed  poll  did  bargain  and  sell,  &c.,  to  the  said  plaintiff,  his  execu- 
tors, &c.,  all  the   said   messuage,  &c.,  and  the  said  plaintiff  saith 
that  said  J.  M.  and  said  plaintiflF  as  assignee  always  performed  and 
kept  all  things  on  their  part,  and  said  plaintiff  further  saith  that 
said  George  P.  Peters  departed  this  life  on  the  1st  day  of  Decem- 
ber 1857,  intestate,  seized  of  real  estate  of  great  value,  to- wit 
^10,000,  leaving  defendant  his  only  child  and  heir,  who  entered 
into  possession  of  the  said  real   estate,  and  said  plaintiff  further 
saith  that  said  George  P.  Peters  when  he  made  said  indenture  was 
only  a  tenant  for  life  or  by  courtesy  of  the  said  land  and  premises, 
the  fee  of  the  same  being  in  said  defendant  as  heir  to  his  deceased 
mother  who  had  been  wife  of  the  said  George  P.  Peters,  and  after 
death  cf  said  George  P.  Peters  said  plaintiff  became  and  was  liable 
to  be  evicted  from  the  possession  and   enjoyment  of  the  said  term 
of  years  by  said  defendant,  who  had  and  still  hath  the  legal  title 

as  heir  of  his  deceased  mother. 
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1876.  Breach.  That  at  the  expiration  of  said  term  of  years  said  defendant 

W.JOD'  as  heir  to  his  said  father  would  not  perform  that  part  of  the  cove- 
nant in  said  indenture  whereby  the  buildinijs  which  were  then  on 
said  premises  and  were  of  the  value  of  $2,000  might  be  valued 
and  appraised,  but  on  the  contrary  the  said  defendant  so  bein? 
heir  of  his  mother  asserted  his  legal  right  and  title  to  said  land 
and  premises,  and  entered  into  and  ejected  and  expelled  plaintiff 
therefrom  by  due  process  of  law,  and  refuses  to  value  and  appraise 
the  buildings  ;  by  reason  whereof  the  said  plaintiflF  hath  been 
greatly  damnified,  &c.,  and  so  the  plaintiff  saith  that  defendant  as 
heir  of  the  said  George  P.  Peters  deceased  (although  often  re- 
quested so  to  do)  hath  not  kept  the  said  covenant,  &c.,  to  the 
damage,  &c 

2nd  Count.     The  second  count  differed  from  the  first  only  in  the 

■r 

following  particulars.  After  repeating  the  averments  in  that  count 
as  far  as  the  allegation  that  defendant  was  tKe  sole  heir  of  the  s:ud 
George  P.  Peters,  it  alleged  that  George  P.  Peters  had  not  the  fee 
but  only  a  life  estate  ;  that  on  the  death  of  said  George  P.  Peters 
and  fhe  ceasing  thereby  of  his  life  estate,  the  said  plaintiff  had  no 
further  right  to  hold  possession  of  said  land  and  premises  under 
the  lease,  and  in  consequence  thereof  could  not  legally  call  upon 
the  defendant  as  heir  of  the  said  George  P.  Peters  to  perform  and 
fulfil  any  of  the  covenants  in  the  said  lease,  which  ran  with  the 
land,  and  inasmuch  as  the  covenants  in  the  said  lease  which  pro- 
vided for  the  valuation  and  appraisement  of  the  buildings  or  the 
granting  of  a  new  lease,  or  the  taking  away  or  removing  of  the 
said  buildings  from  the  said  premises  was  a  covenant  running  with 
the  land,  he  the  said  plaintiflF  at  the  expiration  of  the  said  term 
could  not  by  reason  of  the  said  George  P.  Peters  having  only  had 
a  life  estate  in  the  said  lands  and  tenements,  and  being  then 
deceased,  have  any  benefit  or  advantage  thereof,  and  the  said 
plaintiflF  has  by  reason  thereof  been  obliged  by  due  process  of  law 
to  leave  said  premises  and  hath  lost  the  value  ot  the  buildings, 
although  said  plaintiflF  was  at  the  end  and  expiration  of  the  said 
term  ready  and  willing  to  fulfill  and  perform  the  said  covenant  on 
his  part^  and  to  choose  one  indiflFerent  person  to  value  and  appraise 
the  buildings,  whereby  plaintiflF  lost  and  was  deprived  of  the  bene* 
fit  which  said  plivmtiflF  ought  to  have  had  of  and  from  said  cove- 
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nant  of  the  said  George  P.  Peters  so  made  by  him  as  the  alleged        ^^"^^ 
owner  in  fee  of  the  lands  and  premises  when  he  had  only  a  life       Wo<»db 
estate  therein  as  aforesaid^  to  the  great  damage,  &c. 

To  the  first  Count — Plea  :  Issue  thereon. 

To  the  second  Count — Demurrer:  Joinder. 

Several  grounds  of  demurrer  were  stated,  of  which  it  is  only 
necessary  to  mention  the  following,  namely:  that  there  was  no 
allegation  in  the  said  second  count  of  any  request  made  upon  the 
heir  or  personal  representatives  of  George  P.  Peters  to  perform 
the  covenant  or  of  any  refusal  on  their  part  to  do  so. 

On  the  trial  of  the  issue  upon  the  fiist  count  the  defendant 
objected  that  he  was  not  bound  by  the  covenant  of  his  ancestor 
contained  in  the  lease.  A  demand  on  the  defendant  to  appoint  an 
appraiser  was  shewn  to  have  been  made,  but  it  did  not  appeal* 
clearly  from  the  evidence  whether,  at  the  time  of  the  demand,  the 
defendant  was,  or  was  not  of  age.  This  question  was  not  raised 
at  the  trial,  and,  though  it  was  afterwards  contended  before  the 
Court  on  moving  for  a  nonsuit,  that  a  demand  on  an  infant  is  not 
sufficient,  this  point  was  left  undecided,  as  will  appear  from  the 
judgment. 

In  Trinity  term,  1873,  the  defendant  obtained  a  rule  nisi  for  a 
nonsuit,  pursuant  to  leave  reserved,  or  for  a  new  trial ;  and  in  the 
following  Michaelmas  term,  the  motion  for  a  new  trial  and  the 
demurrer  were  argued  together. 

E.  L.  Wetmore  for  the  defendant.  This  was  an  express  cove- 
nant running  with  the  land,  and  became  void  on  the  death  of  the 
lessor,  the  estate  which  he  granted  having  thereby  become  void  : 
Woodf.  L.  Sf  T.,  (10th  ed),  1  Piatt  Cov.  585.  (Ritchie,  C.  J. 
The  lease  may  have  become  void  ;  but  is  the  covenant  also  void  ?) 
Had  the  lessor  lived  he  could  have  renewed  the  lease,  whic  i  by 
his  death  was  prevented. 

If  the  lessee  had  wished  to  protect  himself,  he  should  have  had 
inserted  in  the  lease  a  covenant  of  title ;  otherwise  the  doctrine  of 
caveat  emjftoi'  applies :  Wood/,  L,  ^  T.  3,  565  note ;  2  Sugd.  V.  Sf 
P.  141,  §  18.  Plaintiff  is  really  seeking  to  make  the  covenant  for 
renewal  which  he  held  a  covenant  for  quiet  enjoyment.  There  is 
no  exi^ress  covenant  for  quiet  enjoyment,  or  of  title,  or  that  the 
lessor  was  seized  in  fee^  nor  is  breach  alleged  of  any  such  covenant. 


CASES  IN  THE  SUrKEME  COURT. 

The  only  covenant  of  this  nature  is  whatever  may  be  implied  from 
the  word  "  demise."  But  in  Adams  v.  Gibney,^  where  a  tenant 
for  life,  remainder  over,  by  indenture  demised  to  a  lessee.  Lis  exe- 
cutors, &c.,  for  fifteen  years,  without  any  express  covenant  for  qaiet 
enjoyment,  and  the  lessee  was  evicted  by  the  remainder-man  after 
death  of  the  tenant  for  life,  and  before  the  expiration  of  the  fifteen 
years,  it  was  held  that  the  lessee  could  not  maintain  covenant 
against  the  executor  of  the  tenant  for  life.  To  the  like  effect  is 
Pen/old  V.  Abbott,*  Again,  the  heir  is  not  so  named  in  the 
covenant  as  to  be  bound  :  he  does  not  covenant  for  his  heirs,  but 
simply  that  he  and  his  heirs  will  either  pay  for  improvements  or 
renew  ;  which  only  binds  his  executors  and  not  his  heirs  :  PI/iU 
Gov.  305,  449,  note ;  2  Bl  Com.  243  ;  2  Saund.  R.  137,  note  a. 
To  make  the  heir  liable,  he  must  be  expressly  bound:  1  Ckix.  PL 
(5  ed.)  59.     (Ritchie,  C.  J.,  referred  to  WiUiiims  v.  BurrelL*) 

The  absence  of  an  allegation  that  the  defendant  was  requested 
to  appoint  an  appraiser  is  fatal  to  the  second  count  of  the  declara- 
tion :  1  ChiL  PL  (5  ed)  3G1,  362. 

FraseKy  Q,  C,  contra.  (Ritchie,  C.  J.  How  is  the  heir  to  know 
of  your  wish  to  appraise,  unless  you  request  it  1)  The  covenant  does 
not  say  it  is  to  be  done  on  notice,  but  both  parties  agree  absolutely 
to  have  an  appraisement.  On  the  death  of  the  ancestor  the  lease 
became  void,  and  there  being  then  no  estate  in  reversion,  we  had 
no  right  to  call  upon  any  one  for  the  appraisement :  we  were 
thereby  excused. 

The  lessor  imposed  the  burthen  on  himself  and  his  heirs,  and, 
when  the  estate  became  void,  it  cannot  now  be  said  we  had  to 
give  notice.  As  heir  of  the  lessor,  the  defendant  was  disabled 
from  performing  the  covenant  to  appraise,  as  he  could  not  enter 
on  the  premises  for  that  purpose  :  Woodf,  L,  Sf  T,  660  ;  he  could 
only  go  to  appraise  as  heir  of  his  father,  not  of  his  mother. 

Then  it  is  said,  the  defendant  is  not  bound  by  the  covenant ; 
but  the  heir,  having  legal  assets,  is   bound   by  every  covenanf 
of  his  ancestor,  wherein  provision  is  made  for  performance  by  tHn 
heir.     On  the  trial  of  the  issue  on  the  first  count  it  was  shew 
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that  a  request  to  appoiat  an  appraiser  had  been  made   on  the  ^^^- 

defendant,  and  that  he  had  refused.  Woods 

Cur,  Adv,  Vult, 
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The  judgment  of  the  Court  (Ritchie.  C.  J.,  and  Allen,  Weldon 
and  FiSHEB,  J.  J.)  was  now  delivered  by 

Allen,  J.  We  think  the  second  count  of  the  declaration  is  in- 
sufficient for  not  alleging  a  request  to  the  defendant  to  appoint  au 
appraiser  to  value  the  buildings,  and  a  refusal  to  do  so. 

The  cases  cited  by  the  defendant's  counsel — Adams  v,  (jribn€y\ 
and  y enfold  v.  Abbott* — were  actions  brought  on  the  implied  cove-» 
nant  for  quiet  enjoyment,  arising  upon  the  word  *  demise,'  and 
therefore  do  not  apply  to  this  case ;  because  here,  the  plaintiff 
claims  to  recover  against  the  heir  of  the  lessor,  for  a  breach  of  the 
express  covenant,  to  pay  for  the  improvements  at  the  end  of  the 
term,  or  renew  the  lease. 

The  objection  to  the  plaintiffs  right  to  recover  on  the  first  count 
was  that  the  defendant  was  not  bound  by  the  covenant.  This  was 
the  principal  question  raised  at  the  trial ;  and  it  depends  on  the 
following  words  in  the  lease  :  "  And  it  is  hereby  further  mutually 
covenanted  and  agreed  by  and  between  the  parties  to  these  presents, 
that  at  the  end  and  expiration  of  the  said  term  hereby  demised, 
all  buildings  which  are  then  standing  and  being  on  the  said 
demised  premises  shall  be  valued  and  appraised  by  two  indifferent 
persons,  one  to  be  chosen  by  and  on  the  part  and  behalf  of  the 
said  George  P.  Peters,  his  /teirs,  executors,  administrators  or 
assigns,  the  other  by  and  on  ttie  part  and  behalt  of  the  said  James 
Mellis,  his  executors,  &c.,  which  two  persons,  in  case  of  disagree- 
ment, shall  choose  a  third — the  determination  or  appraisement  of 
whom,  or  any  two  of  whom,  shall  be  final  and  conclusive ;  and  it 
shall  then  be  at  the  option  and  election  of  the  said  George  P.  Peters, 
his  heirs,  executors,  administrators  or  assigns,  to  pay  to  the  said 
Jame4  Mellis,  his  executors,  &c.,  such  appraised  value  of  all  such 
buildings,  or  to  extend  and  continue  the  lease  of  the  said  premises 
for  a  further  term  of  not  more  than  fourteen  years,  nor  less  than 
seven  years,  upon  such  increased  rent  as  should  then  be  decided 
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1875.        and  determined  upon  by  the  two  or  three  disinterested  persons  so 
Wojds       to  be  chosen  as  aforesaid." 

No  particular  form  of  words  is  necessary  to  create  a  covenant. 
It  is  sufficient  if  the  intention  is  apparent,  and  the  words  must  be 
taken  most  strongly  against  the  covenantor  :  Monypenny  r. 
Monypenny.^  In  speaking  of  the  liability  of  an  heir  upon  his 
ancestor's  covenant,  Mr.  Piatt  says  (Pl<iU  Cor.  449 j  it  is  requisite 
that  the  terms  of  the  covenant  specially  provide  for  its  perform- 
ance by  the  heir. 

We  think  this  covenant  does  so  provide,  when  it  declares 
that  an  appraiser  shall  be  appointed  at  the  end  of  the  term  by  the 
lessor,  his  heirs,  executors,  &c.,  and  that  it  shall  be  at  the  option 
of  the  lessor,  his  heirs,  &c.,  to  pay  the  appraised  value  or  renew 
the  lease.  For  what  purpose  are  the  heirs  named  in  the  cove- 
nant, but  for  the  purpose  of  binding  them  to  perform  it  in  case  of 
the  lessor's  death  ?  We  think  the  words  are,  in  effect,  the  same 
as  if  the  lessor  had  covenanted  in  the  usual  form  ^^  for  himself,  his 
heirs,  executors,  administrators  and  assigns." 

Being  satisfied  that  the  defendant,  as  heir,  was  bound  by  the 
covenant  of  the  lessor,  the  only  question  on  which  we  had  any 
doubt,  wrs  whether  a  demand  on  an  infant  to  appoint  an  appraiser 
would  be  sufficient ;  bui  on  a  careful  examination  oi  the  learned 
Judge's  notes  of  the  trial,  it  seems  very  doubtful  whether  the 
defendant  was  or  was  not  of  age  when  the  plaintiff  applied  to  him 
to  appoint  an  appraiser  ^  and,  as  this  question  was  not  raised  at 
the  trial,  either  on  the  motion  for  a  non-suit,  or  in  addressing  the 
jury,  we  think  the  case  must  go  down  to  another  trial,  as  it 
appears  now  by  the  affidavit  produced  by  Mr.  Fraser,  that  a  suffi- 
cient demand  on  the  defendant  can  probably  be  proved.  Under 
the  circumstances,  the  costs  of  the  former  trial  will  abide  the  event 
of  the  suit 

Judgment  accordingly, 

5  Jar.  N.  B.  258. 
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REGIXA  V.  THE  JUSTICES  OF  QUEENS.— JKr  I'^W*'  MILLEK.  1876 

Fehruart/. 

Summary    Conviction — Sellinr/  Liquor  without  License — Time — Necessity 

of  alleging  and  proving  particuhir  day — S^cxind  offence — Con- 

viction  for — Necessity  of  shewing  previovs  conviction. 

A  oonTiotion  for  selling  Liqaor  withoat  License  **  on  a  certain  day  between  the  Slst 
July  and  1st  September  in  same  year,  to  wit  on  the  1st  day  of  August/*  is  suffici^'Ut, 
and  it  is  not  necessary  to  have  proTed  the  exact  day  of  sale.  Rey.  v,  French,^  and 
fieq.  V,  ''wtiV^*  distinguished. 

Where  a  party  is  sought  to  be  convicted  under  the  Act  86  Vic,  c.  10,  §11,  of  selling 
Liquor  without  License,  as  for  a  second  offence,  he  must  be  charged  in  the  informa- 
tion with  the  commission  of  a  second  offence,  and  it  must  also  be  proved  that  at  the 
time  of  the  information  he  had  been  previously  convicted. 

Conrad  Miller  was  convicted  before  the  Sessions  of  Queen's 
County  on  two  charges  of  selling  spirituous  liquors  without  license. 
In  the  first  case  the  conviction  was  for  selling  spirituous  liquors, 
namely,  brandy  and  whiskey  without  license  to  one  Charles  W. 
Hutchins  on  a  certain  day  between  the  31st  day  of  July,  1873, 
and  the  1st  of  September  in  the  same  year,  to-wit,  on  the  1st  day 
of  August  in  the  year  aforesaid,  at  the  Parish  of  Waterborough, 
contrary  to  the  provisions  of  the  Act  of  Assembly,  &c.  The  evi- 
dence proved  a  sale  of  the  liquor  by  Miller  to  Hutchins  in  August 
1873.  The  second  conviction  charged  the  sale  to  have  been  made 
between  the  31st  August  and  the  1st  October,  1873,  to-wit,  on 
the  30th  September,  and  convicted  the  party  in  the  higher  penalty 
of  fifty  dollars  as  for  a  second  offence  under  the  Act  36  Vic, 
c.  10,  §  11. 

A  rule  Nisi^  to  quash  the  first  conviction,  was  obtained  on  the 
ground  that  the  day  on  which  the  offence  was  committed  should 
have  been  alleged  and  proved,  and  also  one  to  quash  the  second 
conviction  on  the  ground  that  at  the  time  the  offence  for  which  it 
was  madi'  was  committed  there  had  been  no  previous  conviction, 
and  the  presentment  did  not  allege,  or  the  evidence  show,  a  second 
offence. 

Oct.  14.  E.  L,  fVctmore  shewed  cause.  The  time  of  commit- 
ting the  offence  is  sufficiently  alleged  and  proved  :  Paley  Conv.  85. 
By  the  Act  23  Vic,  c.  33,  §  2,  it  is  provided  that  no  information, 
conviction  or  proceeding  founded  thereon,  shall  be  held  insufficient 
for  omitting  to  state  the  time  at  which  the  offence  was  committed, 

»  2  Kerr,  121.  •  Hil.  T.  1872. 
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in  anv  case  where  time  is  not  of  the  essence  of  the  offence,  or  for 
stating  the  time  imperfectly."  See  also  form  of  conviction  C.  to 
the  Act  36  Vic.  c.  11.  In  most  cases  it  is  difficult  to  prove  the 
exact  day  o^  the  drinking,  and  it  would  be  monstrous  if  the  party 
should  escape  conviction  merely  because  the  witness  could  not 
remember  the  day.  The  next  question  is  as  to  the  second  con- 
viction. (Wetmore,  J.  Unless  the  presentment  is  for  a  second 
offence  how  could  they  get  on  ?  Ritchie,  C.  J.  The  Grand  Jury 
present  on  evidence,  and  if  they  do  not  state  it  in  the  presentment, 
is  it  not  the  presumption  that  they  had  no  evidence  ?)  This  was 
all  in  the  one  Court.  The  evidence  relied  on  for  proving  this  a 
second  offence  was  the  conviction  in  the  previous  case  :  the 
Grand  Jury  probably  made  both  presentments  together.  (Bitchee, 
C.  J.  How  could  there  be  a  second  offence  until  he  was  con- 
victed of  the  first  ?)  The  Act  doesn't  require  a  previous  convic- 
tion for  the  first  offence. 

The  party  was  convicted  of  the  first  offence  before  the  second 
conviction  was  made.  This  is  an  important  question,  as  Magis- 
trates are  in  the  habit  of  fining  for  several  offences  on  the  same 
day,  imposing  higher  penalties. 

Rainsjord  in  support  of  the  Rule.     Time  is  of  the  very  essence 

of  the  offence,  because  the  proceedings  must  be  taken  within  six 

months.     Suppose,  again,   the  party  had  a  license  which  would 

expire  on  the    14th  of  October,    and   the  witness  stated  that  he 

bought  liquor  in  the  month  of  October,  the  Court  might  (if  it  was 
not  material  to  prove  the  day)  convict  him,  believing  the  sale  was 

on  the  15th.  Therefore  the  Act  23  Vic,  c.  33,  §  2,  does  not  apply. 
The  second  conviction  is  clearly  bad. 

Cur,  Atlv,  VttU. 


The  judgment  of  the  Court  was  now  delivered  by 

RiTCHifa;,  C.  J.  The  first  question  to  be  deter mineed  by  as  is, 
whether  it  is  necessary  to  allege  and  prove  the  particular  day  on 
which  the  offence  was  committed. 

In  Paley  on  Convictions,  85,  it  is  said,  that  "  in  convictions  the 
precise  day  need  not  be  named,  either  in  the  information  or  eyi*- 
dance,  but  that  it  is  sufficiently  certain  if  the  fact  be  alleged  to 
have  happened  between  such  a  day  and  such  a  day ;  proTided  the 
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last  of  the  days  specified  be  within  the  limited  time."  In  sup- 
port of  this,  he  cites  the  case  of  Rex  v.  Chandler,^  which  was  a 
cooviction  for  deer  stealing,  under  the  Act  3  &  4  Wm.  3,  c.  10, 
where  it  was  agreed  by  the  Court  that  "  inter  such  a  day  and  such 
a  day  defendant  killed  three  deer"  was  good  ;  for  if  a  certain  day 
had  been  alleged,  the  informer  was  not  tied  up  to  that,  though  he 
was  confined  to  giving  evidence  of  a  killing  within  the  days  men- 
tioned. The  case  is  laid  down  in  the  same  way  in  Oke^s  Magis- 
teriil  Synojisisy  p.  57. 

It  is  also  unnecessary  to  prove  the  offence  to  have  been  com- 
mitted on  the  day  alleged  in  the  information.  Variances  of  this 
description  were  expressly  provided  for  by  the  Act  relating  to 
Summary  Convictions,*  and  since  that,  by  the  Summary  Covictions 
Act  of  the  Dominion,  32  &  33  Vic,  c.  31,  §§  5,  21,  even  if  they 
were  not  immaterial  before  that. 

The  case  of  Reg,  v.  French*  which  has  been  relied  on  to  show 
that  the  conviction  in  the  present  case  is  bad,  is  distinguishable, 
for  this  reason  :  that  there,  no  day  was  alleged  for  the  sale  of  the 
liquor  ;  it  was  stated  to  have  been  "  at  four  different  times  between 
the  25th  December  1841,  and  the  9th  of  March  1842,"  and,  in 
addition  to  that,  the  attention  of  the  Court  was  not  directed  to 
the  distinction  which  exists  on  this  point  between  convictions  and 
indictments,  in  the  latter  of  which  it  would  be  insufficient  to 
charge  an  offence  to  have  been  committed  between  such  a  day 
and  such  a  day  :  Paley  Conv,  56.  So,  in  the  case  of  Reg.  v.  Smith, 
in  Hil.  T.,  1872,  the  sale  was  alleged  to  have  taken  place  between 
the  19th  February  and  the  19th  May,  and  it  was  not  stated  to 
whom  the  liquor  was  sold.  We  therefore  think  that  both  those 
cases  are  distinguishable  from  the  one  no^  before  us,  and  therefore 
that  this  conviction  is  sufficient. 

As  to  the  second  conviction,  which  charges  the  sale  to  have 
been  made  between  the  31st  August  and  the  1st  October  1873, 
lo-wit,  on  the  30th  September,  and  convicts  the  party  in  the  higher 
penalty  of  fifty  dollars,  as  for  a  second  offence.  We  think  this 
cannot  be  sustained.  First,  because  he  was  not  charged  in  the 
information  with  the  commission  of  a  second  offence ;  and  secondly. 


1876. 

RiOINA 

V, 

JUSTIOBB 

Of 


'  1  Salk.  878;  1  Ld.  Bay.  681. 
'  2  Km,  121. 

7 


'  BeT.  Stat,  0. 188,  §  1. 


488 


CASES  IN  THE  SUPREME  COURT. 


1876. 


Reqiha 

r, 

JUBTIOBB 

of 
Qubkn'8. 


because  at  the  time  of  the  information  he  had  not  been  previously 
convicted — both  informations  having  been  laid  at  the  same  time, 
and  the  trial  on  each  having  taken  place  on  the  same  day,  one 
immediately  after  the  other. 

In  Oke^i  Mag.  Synop,  61,  it  is  said,  that  if  the  information  is 
for  a  second  or  subsequent  offence,  for  which  a  higher  fine  or 
greater  imprisonment  can  be  adjudged,  it  must  be  averred  in  the 
information  and  other  proceedings,  that  the  defendant  had  been 
previously  convicted  ;  or,  it  should  be  stated  that  it  was  a  second 
offence ;  and  an  express  averment  of  it  must  be  made  in  the  con- 
viction. 

We  think  the  true  meaning  of  the  Act  imposing  a  higher  penalty 
for  a  second  offence  is,  that  the  second  offence  should  have  been 
committed  ajler  a  previous  conviction,  where  the  party  wilfully 
persists  in  violating  the  law  and  sets  the  tribunals  of  the  country 
at  defiance. 

The  rule  will  be  made  absolute  to  quash  the  second  conviction  in 
the  penalty  of  fifty  dollars ;  in  the  other  case  the  rule  will  be  dis- 
charged. 


JUDSON  M.  FOWLER  v.  JAMES  FOWLER. 
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February  Fixtures — Building  erected  on  hnid  of  another — Intention  —  County 
1—  Court  — Appea  h 


Where  a  building  is  erected  on  the  land  of  another,  the  fisMst  as  to  whether  or  not  it  is 
fixture,  and  capable  of  remoyal*  depends  in  most  cases  upon  the  intenUon  of  the  pai 
ties  ot  the  time  of  its  erection,  and  not  upon  whether  or  not  it  is  Cistened  to  the  6oiL ... 

Appeal  from  the  Saint  John  County  Court.     The  action  waa^ 
trover  for  a  blacksmith  shop.     The  facts  proved  on  the  trial  wcr^  ^ 
that  one  Moran,  being  the  owner  of  land  situate  In  the  Parish  ^ 
St.  Martin's,  in  the  County  of  St.  John,  gave  permission  to 
plaintifi^  to  erect  the  building  in  question  on  a  part  of  the  lan( 
that  he  was  also  told  by  Moran  to  put  up  whatever  improvemeE 
he  pleased.     At  this  time  the  plaintiff  seemed  to  contempli 
eventually  becoming  owner  of  the  land ;  that  subsequently       h 
1870  or  1871  it  was — also  by  Moran's  permission — ^removed,     io 
another  situation  on  the  same  land.     The  shop  stood  on  hlocb 
which  rested  on  the  ground.    The  defendant  porchased  the  buid 
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on  which  the  building  stood  of  Moran  in  the  latter  part  of  1873.  1876. 
There  was  evidence  that,  previous  to  the  purchase  by  defendant,  Fowueb 
the  plaintiff  told  him  th«  building  belonged  to  him  (the  plaintiff), 
and  that  defendant  replied  that  he  could  move  it  whenever  he 
wished  to  do  so.  Afterwards  the  plaintiff  commenced  to  move 
the  building  from  the  land,  when  he  was  prevented  by  the  defen- 
dant, for  which  he  now  brought  trover.  The  shop  was  shewn  to 
be  16  by  24  feet,  with  8  feet  posts,  value  $100.  The  Judge 
directed  the  jury ;  that,  as  a  general  proposition  of  law,  every- 
thing afExed  to  land,  either  immediately  as  a  house  or  mediately 
as  a  window,  belongs  to  the  proprietor  of  the  land ;  and  this  rule 
obtains  when  one  roan  builds  a  house  on  the  land  of  another,  or 
affixes  things  to  a  house  standing  on  the  land  of  another.  A  fix- 
ture is  therefore  a  thing  affixed  to  land,  or,  as  it  is  usually  expressed, 
to  the  freehold.  If  not  so  af&xed,  it  is  a  chattel  and  cannot  be 
considered  part  of  the  freehold  ;  thus,  if  a  thing  be  not  let  into  the 
ground,  or  fastened  to  something  that  is  let  into  the  ground,  so 
that  the  only  impediment  to  its  removal  is  its  own  weight,  it  is 
not  a  fixture.  ^Vhether  it  be  a  fixture  or  not  is  a  mixed  question 
of  law  and  fact,  and  in  such  cases  it  is  for  the  jury  to  say  whether 
the  erection  was  fixed  to  the  freehold.  The  first  question  for  the 
jury  to  determine  in  this  case  is :  was  this  blacksmith  shop  fixed 
to  the  freehold  or  not  ?  Plaintiff  contends  that  he  was  permitted 
by  Moran,  the  owner  of  the  land,  to  erect  the  shop  on  the  land 
with  the  right  to  remove  it  at  his  pleasure.  Now,  it  is  always 
open  to  enquiry  as  to  how  it  comes  to  be  in  the  place  in  which  it 
is  found,  and  what  the  parties  intended  as  to  its  erection  and  sub- 
sequent use,  and  their  respective  rights  may  be  determined  by 
the  evidence  on  these  points ;  although  the  erection  be  annexed 
to  the  freehold,  the  jury  may  infer  from  the  acts  of  the  parties^ 
the  mode  of  user  and  other  circumstances,  an  agreement  that  the 
owner  should  have  the  liberty  to  take  it  away  again.  The  ques- 
tion then  arises  whether  plaintiff  had  permission  from  Moran  to 
erect  the  shop  and  to  remove  it  at  his  (plaintifi^s)  pleasure  ?  and 
whether  the  shop  was  built  under  such  circumstances  as  would 
entitle  plaintiff,  as  against  Moran,  to  remove  it  ? 

Verdict  for  plaintiff.     An  application  was  subsequently  made 
to  the  Judge  of  the  County  Court  for  a  new  trials  which  was 
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1875        granted,  on  the  ground  of  the  evidence  not  being  clear  and  satis- 
FowLEB      factory  that  the  building  was  erected  with   the  intention  on  the 
part  of  both  plaintiff  and   the   owner  of  the  land  of  its   being 
removed,  and  from  this  decision  the  plaintiff  appealed. 

Feb.  19.  -D'/jf,  Q.  C,  for  the  appellant.  The  whole  question 
narrows  itself  to  this  :  was  the  blacksmith  shop  a  fixture,  or  was 
it  not?  and  whether  there  was  evidence  to  warrant  the  finding  of 
the  jury.  The  case  of  Holland  v.  Hodgson,^  puts  the  doctrine  of 
fixtures  on  a  better  basis  than  ever  before  :  there  the  question  was 
between  mortgagor  and  mortgagee,  and  the  law  is  much  more 
liberal  as  between  landlord  and  tenant,  and  in  the  case  of  fixtures 
put  up  for  the  purposes  of  trade,  as  this  building  was.  (Allen,  J. 
In  Doran  v,  M'ill^jrd*  the  building  was  no  more  affixed  than  this 
one,  but  there  it  was  put  up  for  a  different  purpose,  a  dwelling.) 
That  case  decides  that  the  intention  may  be  given  in  evidence. 
There  was  some  evidence  of  this  building  being  bolted  to  the 
ground :  but  that  would  make  no  difference  if  the  intention  of  the 
parties,  when  it  was  placed  there,  was  that  it  should  be  removed. 
(Allen,  J.  Would  not  a  wooden  fence  pass  with  the  land  in 
this  country  ?)  It  might  be  said  the  stakes  are  driven  in  the 
ground.  (Weimore,  J.  Would  not  a  worm  fence  also  ?)  In 
Holland  v.  Hodgson  the  illustration  is  given  of  an  anchor  dropped  : 
it  takes  hold  of  the  freehold,  yet  becomes  no  part  of  it ;  again,  of  a 
stone  fence,  which,  though  not  attached,  would  pass.  Plaintifif 
having  stated  that  the  building  was  erected  by  him  with  the  inten- 
tion of  removing  it,  there  was  evidence  for  the  j'^ry,  and  the  Judge 
should  not  have  ordered  a  new  trial. 

E.  L,  Wetmore  for  the  respondent  There  should  be  a  new  trial, 
because  the  title  to  land  came  in  question,  and  the  Court  had  no 
jurisdiction,  even  though  the  decision  in  the  Court  below  does 
not  go  upon  that  point.  (Allen,  J.  The  Judge  has  to  leave  to 
the  jury  whether,  when  the  building  was  put  there,  it  was  with 
the  intention  of  its  remaining.)  If  the  defendant's  contention 
prevails,  the  building  becomes  a  part  of  the  land :  therefore  the 
title  to  land  must  come  in  question.  (Allen,  J.  It  is  not  like  a 
case  where  two  parties  claim  a  piece  of  land.  There  are  manj 
cases  in  the  County  Courts  in  which  questions  of  the  title  to  land 
^I..B.7C.P.828.  ■  •IPagdqr. 
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must  incidentally  arise.)  The  charge  that,  **  where  a  thing  is  not  ^^76. 
affixed  to  the  ground,  it  is  not  a  fixture  ;  if  only  held  by  its  own  Fowlkb 
weight,  it  is  a  chattel,"  was  wronr,  and  is  contrary  to  Do^an  v, 
Willard,  If  the  property  once  became  a  part  of  the  freehold, 
no  verbal  statements  at  a  subsequent  time  will  alter  its  character. 
The  question  of  what  was  the  intentiv^n  of  the  parties  when  the 
building  was  erected  was  not  left  to  the  jury;  but  how  did  they 
subsequently  treat  it  ?  and  was  it  fixed  to  the  freehold  or  not  ^ 
(Allen,  J.  The  first  part  of  the  direction  seems  to  be  rather 
faulty ;  but  afterwards  the  Judge  seems  to  put  it  as  a  question 
of  intention.)  He  told  the  jury  that,  even  where  the  build- 
ing is  affixed  to  the  freehold,  it  might  be  removable,  if  such  was 
shown  to  be  the  intention  of  the  parties ;  not  that,  even  where  it 
is  not  affixed,  it  can  in  any  case  be  part  of  the  freehold.  There 
was  no  unqualified  license  to  remove  the  building ;  a  license  to 
erect  would  not  include  a  license  to  remove  it  :  Williams  v. 
Morris,^  The  Judge  having  decided  that  the  evidence  of  inten- 
tion was  meagre,  and  that  there  should  be  a  new  trial,  the  Court 

will  not  interfere  with  his  discretion. 

Cur,  Adv.  Vvlt. 

Allen,  J.  The  question  in  this  case  is,  whether  the  building 
was  a  chattel,  or  was  so  affixed  to  the  freehold  as  to  becom3  a  part 
of  it.  The  Judge  ordered  a  new  trial  on  the  ground  that  there 
•was  not  clear  and  satisfactory  evidence  that  it  was  built  with  the 
intention  of  removing  again,  and  with  the  consent  of  the  owner  to 
this  effect.  I  should  say  the  evidence  was  rather  the  other  way, 
as  the  building  was  put  up  by  the  plaintiff*  with  the  expectation  of 
becoming  owner  of  the  land.  On  another  ground,  I  should  think 
there  ought  to  be  a  new  trial.  The  case  did  not  go  to  the  jury 
according  to  Doran  v.  Willard  and  Holland  v.  Hodgson,  The 
question  in  most  cases  is  one  of  intention.  In  Doran  v,  Willard 
the  building  was  not  affixed,  it  merely  rested  on  the  ground,  but 
the  intention  was  that  it  should  remain.  The  true  question  was, 
therefore,  not  submitted  to  the  jury  by  the  learned  Judge.  I 
agree  that  the  case  ought  to  go  to  a  new  trial,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Weldon,  Fisher  and  Wetmore,  J.  J.*,  concurred. 

Appeal  dismissed  with  costs, 
^  8  M.  ft  W.  488.  >  BrroHiB.  C.  J.,  WM  not  present. 
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1876.  STEEVES  v.  WILSOX. 

"  Practice —  \V7ifre  new  trial  ordered  unless  partu  consent  to  reduce  verdict—^ 
Postea — Insolvent  Act  of  1869 —  When  party  discluirrfed 

between  verdict  atul  jadyment. 

In  repleyin  for  a  quantity  of  Deals  the  Court  ordered  new  trial  onless  defendant  oon  - 
sented  to  reduce  verdict  to  the  value  of  eighteen  pieces.  Defendant  elected  to  reduce, 
but  gave  no  notice  to  pliuntiff  s  Attornqr*  ^^d  afterwards  obtained  po9tea  from  the 
Clerk  of  the  Circuits  instructing  him  to  enter  as  damages  an  amount  proportioned 
to  damages  found  by  tbe  Jury  in  his  &Tor  for  814  pieces.  A  motion  being  made  to 
set  aside  postea  and  stay  proceedings, 

Held.  1  That,  when  a  postea  has  been  stayed  by  Judge^s  order,  the  Clerk  of  the  Cireniti 
should  not  deliver  it  out  to  either  party  without  a  rule  of  Court  or  Judge's  order. 
2.  That  the  defendant  had  no  right  to  fix  the  damages  himself,  but  should  have  ap- 
plied to  tne  Court  to  ascertain  amount ;  but  3  That  he  was  entitled  t »  have  verdict 
entered  in  his  &vor  for  nominal  damages 

Ilepleviu  for  a  quantity  of  deals,  futtocks  and  ship  knees.     On 
the  trial   it  was  tigreed  that  a  verdict  shoald  be  taken  for  the 
plaintiff  for  the  value  of  the  futtocks  and  knees,  with  leave  to  the 
defendant  to  move  to  enter  a  verdict  in  his  favor.     The  defendant 
pleaded  propeity  in  314  pieces  of  deals^  and  the  jury  assessed 
the  damages  to  him   under   1  Rev.  Stat,  c.  1S6^  §16,  at  $153. 
Cross    rules    having    been   taken   out   and   argued,    the    Court 
''  unless  the  parties   agree  to   reduce  the    verdict   to  the  value 
of  the   84  pieces,   or   the   defendant   is  willing  to   reduce    the 
delivered  judgment  in  Michaelmas  Term,  1869/  deciding   that 
amount  fouud  for  him  to  the  value  of  18  pieces^  theie  must  be  a 
new  trial,*'  and  judgment  was  given  accordingly.     The  defendant 
assented  to  reduce  the  verdict  and  applied  to  the  Clerk  of  the 
Circuits  for  the  postea,  instructing  him  to  insert  in  it,  as  damages, 
the  value  of  the  18  pieces,  based  on  the  damages  given  by  the 
jury  for  the  314  pieces.     The  Clerk  inserted  this  amount  and. 
delivered  up  the  postea  to  the  defendant's  attorney.     No  entry  o: 
the  consent  was  made  by  the  Clerk  on  the  minutes  of  the  Court 
though  the  defendant's  counsel  stated  that  he  had  mentioned 
election  to  reduce  the  verdict  in  Hilary  Term  1870.     The  postea^ 
was  not  obtained  until  a  short  time  before  last  Michaelmas  Term  M 

In  that  term,  A.  L.  Palmer,  Q.  C,  moved  on  behalf  of  th^^ 
plaintiff  to  set  aside  the  postea  and  for  a  stay  of  proceedingi—  * 
producing  an  affidavit,  stating  (among  other  things)  that,  since 
verdict,  the  plaintiff  had  assigned  and  been  discharged  under  t 
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Insolvent  Act  of  1869,  the  contention  being,  that  defendant  had        ^'^'^^ 
no  right  now  to  have  judgment  against  him.     Sule  nisi.  Ste.ye- 

Feb.  8.  D,  S.  Kerr,  Q,  C,  shewed  cause,  and  contended  that, 
having  elected  to  reduce  the  verdict,  the  defendant  had  a  right  to 
get  the  postea.  Thef  3  was  no  ground  whatever  for  setting  it  aside, 
and  the  rule  should  be  discharged  with  costs. 

A,  L.  Palmer,  Q,  C,  in  support  of  the  rule.  The  postea  having 
been  sprung  upon  the  plaintiff  after  five  years,  and  there  being  no 
entry  in  the  clerk's  office  of  the  consent,  from  which  the  plaintiff 
could  get  information,  the  rule  should  not  be  discharged.  It  is 
not  enough  that  the  party's  counsel  merely  mentions  in  Court  his 
assent :  there  should  be  either  a  service  of  notice  on  the  opposite 
attorney  or  an  entry  in  the  clerk's  office.  Here  the  plaintiff  had 
no  knowledge  of  what  the  defendant  was  doing,  no  opportunity  of 
settling  the  suit  by  paying  the  damages,  until  judgment  was  about 
being  signed  against  him.  Again  the  election  should  have  been 
made  before  the  ensuing  term,  and  could  not  be  made  after.  Then 
what  right  had  the  clerk  to  disobey  the  Judge's  order  staying  the 
postea  ?  The  defendant's  proceeding  is  wrong  in  another  par- 
ticular. The  jury  allowed  damages  for  the  314  pieces,  as  they  had 
a  right  to  do  under  the  1  R.  S.  p.  A25,  §  16  ;  but  defendant  is  only 
entitled  to  the  actual  value  of  the  18  pieces,  not  to  a  proportionate 
amount  of  damages.  The  most,  therefore,  that  he  can  take  is 
nominal  damages,  or  else  get  the  Court  to  assess  them.  Lastly,  it 
would  be  unjust  to  the  plaintiff  to  allow  judgment  to  be  entered 
against  him,  and  so  create  a  debt  from  which,  had  judgment  been 
entered  against  him  in  1869,  he  would  have  been  discharged  by 
operation  of  the  Insolvent  Act. 

Cur.  Adv.  VvXt. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  J.  There  may  be  some  ambiguity  in  the  language  used  in 
giving  judgment  in  this  case,  which  may  have  led  Mr.  Kerr  into  error. 
The  judgment  states  that  ^^  unless  the  parties  agree  to  reduce  the 
verdict  to  the  value  of  84  pieces  of  deals,  or  the  defendant  is  wil- 
ling to  reduce  the  verdict  to  the  valud  of  18  pieces,  there  must 
be  a  new  trial."  Mr.  Kerr's  construction  of  that  was,  that  if  he, 
on  the  part  of  the  defendant,  assented  to  reduce  the  verdict  to  the 
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Vt'h.  y^l'i^:  of  IS  pieces  of  deils,  he  was  eant'ed  to  the  postea;  and 
tiiit  he  liad  a  ri/at  to  do  tar-*  br  a  calcalation  of  the  ralue  of  IS 
piece*  of  deih  at  the  same  rate  a:  which  :hc  jnzy  es:! mated  the 
dam'i^e?  fvr  314  pieces  or  deiU  for  which  the  action  of  replerin 
wa*  'iprij^ht,  and  trie  property  in  whi?h  they  fouad  to  be  in  the 
deferidant.  Bit  we  think  he  wa^  no:  justified  in  thus  fixing  the 
aoiount  of  damizes  bv  his  own  ac-  When  he  made  his  election 
to  r^d  ice  the  rerdic:  in  the  defendant's  f^ivor  to  the  smaller  quan- 
tity, he  oui^ht  ti  have  applied  to  the  Co  art  to  ascertain  the 
amount  of  dama::^e^,  and  should  not  have  undertaken  :o  instruct 
the  Clerk  of  the  Circuits  as  to  the  amount  to  be  inserted  in  the 
postea.  When  a  postea  is  stayed  by  order  of  a  Judge,  the  Clerk 
of  the  Circuits  is  not  justified  in  delivering  out  the  postea  to  the 
attorney  of  either  party  without  the  production  of  a  rule  of  the 
Court,  or  an  order  of  a  Judge.  Had  application  been  made  to 
the  Clerk  of  the  Court  for  the  rule  in  this  case,  when  Mr.  Kerr 
made  his  election  to  reduce  the  verdict,  all  the  present  difficulty 
would  have  been  avoided,  because  the  clerk  would  necessarily 
have  been  obliged  to  refer  to  the  Court  to  ascertain  the  exact 
terms  of  the  rule,  and  the  amount  of  damages  which  the  defen- 
dant was  entitled  to.  The  amount  of  damages  which  the  defen- 
dant could  under  any  circumstances  be  entitled  to,  (assuming  that 
all  the  deals  replevied  were  of  equal  value)  is  not  a  matter  of  any 
importance  in  this  case — it  could  only  amount  to  about  $8  accord- 
ing to  the  defendant's  contention ;  but  we  have  no  means  of  ascer- 
taining whether  that  is  right  or  not.  We  therefore  think  that  the 
postea  should  be  amended  by  reducing  the  verdict  on  the  issue 
found  in  favor  of  the  defendant  to  nominal  damages^  which  h^ 
would  certainly  be  entitled  to ;  and  that  the  plaintifi  's  rule  to  se^ 
aside  the  postea  should  be  discharged^  but  without  costs. 

RtiU  dis^wrgedM^. 
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HARRIS  V.  MARTER  et  al.  1876. 

Practice — Discontinuance — Where  several  defendants. 


Harris 

f. 

Mabtib. 


Where  there  were  sereral  defendants,  and  plidntiff  obtuned  a  verdict  against  one,  bat 
a  Terdiet  was  Iband  in  &Tor  of  the  others,  and  a  new  trial  was  obtained,  the  mle 
bdng  silent  as  to  costs,  a  side  bar  mle  obtidned  bj  pUuntiflf  to  discontinae  the  action 
was  set  aside  by  the  Coart,  which,  howerer,  gave  plaintiff  leare  to  apply  to  discon^ 
tinae  on  terms. 

In  this  case  the  role  Ibr  a  new  trial  was  taken  out  in  general  terms,  though  obtuned  by 
the  attorney  of  the  defendant,  against  whom  the  vei^ict  was  and  it  ha^ins  been  done 
throa^h  inadrertence  of  ooonsel,  the  Court  set  aside  the  side  bar  rule  to  discontinue, 
but  without  costs. 

This  was  an  action  on  the  case  against  Marter  and  seven  other 
defendants,  (See  ante  p.  165).  The  plaintiflF  obtained  a  verdict 
against  the  defendant  Marter,  and  a  verdict  was  found  in  favor  of 
all  the  other  defendants.  A  rule  for  a  new  trial  was  granted  in 
general  terms,  though  moved  for,  it  was  evident,  on  behalf  of 
Marter  only,  the  notice  being  signed  by  his  attorney,  he  having 
appeared  separately  ;  after  which  the  plaintiff  took  out  a  side  bar 
rule  to  discontinue  on  the  usual  terms  of  payment  by  plaintiff  of 
costs;  an  appointment  was  made  to  tax  the  costs  on  the  11th 
May,  1874.  A  rule  nisi  was  obtained  in  the  following  Trinity 
term  to  s^t  aside  this  rule,  on  the  ground  that,  after  verdict,  the 
plaintiff  could  only  discontinue  by  leave  of  the  Court,  and  on  terms 
of  pajring  the  costs  of  the  trial. 

Oct.  20.  A.  L.  PatmeTy  Q.  C,  shewed  cause.  After  a  new 
trial  is  granted,  the  previous  trial  becomes  abortive,  and  the  costs 
of  that  trial  can  never  be  costs  in  the  cause  ;  but  even  assuming 
they  could  be,  that  would  be  only  a  matter  of  taxation,  and  no 
ground  for  setting  aside  the  rule  to  discontinue.  Whether  the 
Court  could,  or  could  not,  have  granted  a  rule  for  a  now  trial, 
leaving  the  verdict  as  it  stood  for  some  defendants,  I  am  not 
now  going  to  argue,  though  I  very  much  doubt  it :  it  is  enough 
that  the  rule  was  granted  and  made  absolute  for  a  new  trial  with- 
out excepting  any  defendants;  it  was  general  to  set  aside  the 
whole  verdict.  I  do  not  deny  the  power  of  the  Court  to  set  aside 
a  role  to  discontinue,  but  there  must  be  a  good  reason  for  its 
doing  80.  (BiTCHiB,  C.  J.  The  defendants^  being  entitled  to 
their  verdict,  are  also  entitled  to  costs.)  The  question  of  costs 
dosen't  arise  here — that  is  behind  all  this :  our  role  was  properly 
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1875.  taken  out.  (Ritchie,  C.  J.,  referred  to  Goodenough  v.  Butler 
Habbis  There  the  verdict  was  standing  for  the  defendant.  Suppose  we  wc 
on  to  trial,  neither  party  could  get  the  costs  of  the  last  trial,  whi 
was  abortive.  That  has  been  so  decided  in  this  Court.  See  a! 
TiJd's  Pr,  (8th  ed.)  703.  (Ritchie,  C.  J.  Your  case  would  « 
tainly  have  been  very  different  if  the  rule  had  only  gone  as  to  t 
one  defendant.  C/iU.  Arch.  Pr,  1471,-2. J  1  admit  that:  in  tl 
case  I  must  have  come  here  and  got  leave  of  the  Court  to  discc 
tinue.  But  the  way  the  case  stands  now,  if  we  do  not  discontini 
a  nolle  prosequi  could  be  entered,  which  would  not,  however,  car 
costs  of  the  abortive  trial.  But,  as  before  remarked,  the  simj 
point  is  whether  the  defendants  have  had  enough  costs  tax( 
which  docs  not  arise  on  this  application. 

^'{/r>  Q«  ^-9  in  support  of  the  rule.  One  question  in  this  ca 
is,  whether  the  plaintiff  was  entitled  to  a  side  bar  rule- — wheth 
he  should  not  have  applied  to  the  Court.  It  is  clear  there  ^ 
an  error  in  drawing  up  the  rule  for  a  new  trial ;  some  defcndai 
were  acquitted  for  suing  whom  there  was  no  pretence,  and  the 
would  be  no  justice  in  plaintiff's  discontinuing  without  paying  th 
costs.  After  a  verdict  has  once  been  taken,  it  is  not  compete 
for  the  party  to  take  out  a  side  bar  rule  to  discontinue. 
Sweetinf/  v.  Halse,^  it  was  held  to  be  in  the  discretion  of  the  Coi 
whether  or  not  to  impose  the  payment  of  the  costs  of  the  first  ti 
on  the  plaintiff*  before  permitting  him  to  discontinue  :  how  can 
exercise  the  discretion  unless  the  party  comes  before  the  Couj 
Sweeting  v.  Halse  followed  Jackson  i*.  Hallam'  See  also  Arch.  1 
(11  ed.)  14  70,  1471.  {Palmer,  Q,  C,  cited  Hoivarth  v.  Samuel 
That  case  has  no  application  :  it  doesn't  appear  that  there  ^ 
there  any  side  bar  rule;  indeed,  the  words  being  "  obtained  a  ru." 
instead  of  '^  taken  out "  seems  to  show  the  rule  was  granted  by 
Court.  The  plaintiff*  has  failed  to  show  an  instance  in  whid 
side  bar  rule  was  taken  out  after  verdict.  (Ritchie,  C.  J.  Zl 
difficulty  here  is,  has  there  been  a  trial  ?  Is  it  not  a  mis-trLaE 
There  has  been  a  trial  for  some  purposes. 

Cur.  Adv.  FitiS^ 

The  judgment  of  the  Court  was  now  delivered  by 

>  8  D.  P.  C.  761.  »  23.  4  Ad.  817.  ^ 

'  9  B.  &  C.  869.  M  B.&Ald.06ei 
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AUiEN,  J.  In  this  case  the  plaintiff  obtained  a  verdict  against  ^^'^^- 
the  defendant  Marter,  and  a  verdict  was  found  in  favor  of  the  Habbd 
seven  other  defendants.  A  rule  for  a  new  trial  was  granted  in 
general  terms,  though  no  doubt  moved  for  on  behalf  of  Marter 
only,  because  the  grounds  on  which  it  was  moved  were  applicable 
to  his  case  only,  after  which,  the  plaintiff  took  out  a  side-bar  rule 
to  disccntinue.  An  application  was  made  to  set  aside  this  rule, 
on  the  ground  that,  after  verdict,  the  plaintiff  could  only  discon- 
tinue by  leave  of  the  Court,  and  on  terms  of  paying  the  costs  of 
the  trial. 

Had  Marter  been  the  only  defendant  in  the  cause,  or  had  the 
verdict  been  against  all  the  defendants,  we  should  have  had  no 
doubt  about  the  plaintiff's  right  to  discontinue;  because,  in  that 
case,  if  the  cause  had  gone  down  to  trial  again,  and  the  defendants 
obtained  a  verdict,  they  could  not  recover  the  costs  of  the  first 
trial,  and  therefore  there  would  be  no  reason  why  the  plaintiff 
should  be  compelled  to  incur  the  expense  of  a  second  trial,  if  he 
was  willing  to  discontinue  the  action.  That  this  is  the  rule  of 
practice  it-  clear  from  the  cases  of  Howarth  v,  Samuely^  Gray  v.  Cox,* 
Jolijffe  V.  Mundy,'  and  Ld,  Macclesfield  v.  Baddeley.*  But  to  apply 
that  rule  in  the  present  case  merely  because,  through  inadvertence, 
the  new  trial  was  granted  in  general  terms,  instead  of  being  con- 
fined, as  no  doubt  it  ought  to  have  been,  to  the  defendant  Marter^ 
would  be  a  gross  act  of  injustice  to  the  other  defendants,  some  of 
whom  at  least,  there  was  not  a  shadow  of  ground  for  including  in 
the  action,  and  who  ought  not  to  be  deprived  of  their  right  to 
claim  the  costs  of  the  trial  by  a  mere  oversight  of  their  counsel, 
and  by  which  the  plaintiff's  attorney  could  not  possibly  have  been 
misled. 

We  think  that  those  defendants,  in  whose  favor  the  verdict  was 
given,  ought  to  be  placed  in  the  same  position  as  they  would  have 
been  in  if  the  rule  for  a  new  trial  had,  in  terms,  been  confined  to 
the  defendant  Marter ;  and  that,  if  necessaiy»  the  entry  in  the 
minutes  of  the  Court  may  be  so  amended  as  to  meec  that  state  of 
facts. 

The  rule  must  be  made  absolute  to  set  aside  the  plaintiff's  rule 

>  1  B.  &  Aid  666.  '  7  DowL  225. 

•  6  fi.  &  C.  468,  «  9  DowL  812. 
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1876. 


Harris 
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to  discontinue ;  but  it  will  be  open  to  him  to  apply  again  to  the 
Coun,  or  a  Judge,  for  leave  to  discontinue  on  terms.  This,  we 
think,  will  meet  the  justice  of  the  case,  and  put  all  parties  in  the 
same  situation,  as  nearly  as  possible,  as  if  the  rule  for  a  new  trial 
had  been  taken  out  in  the  name  of  the  defendant  Marter  only. 

The  rule  will  be  made  absolute  to  set  aside  the  rule  to  discon- 
tinue, but  without  costs,  as  the  defendant's  attorney  has  caused 
the  difficulty  by  not  taking  out  his  rule  properly. 


1876. 

t\  hruart/m 


LLOYD  V.  THE  UNION  INSURANCE  COMPANY. 

Contract —  Rescission —  Of  Fraud — Insurance — Misrepresentation  as  to 

valuation — Pleading — Amendment. 

A  person  induced  bj  tnnd  to  enter  into  a  Contract  cannot,  after  he  has  acted  under  it 
so  that  the  parties  can  no  longer  be  placed  in  jtfatu  qvo^  avoid  the  Contract   - 

Iherefore,  where  a  party  sued  upon  a  rolicy  of  Marine  Insurance,  and  the  declaration 
alleged  damage  to  the  Goods  insured,  and  abandonment  to  the  insurers,  and  aooep- 
tance  of  the  abandonment,  and  sale,  a  plea  stating  that  the  plaintiff,  at  the  time  of 
effecting  the  insurance,  falsely  misrepresented  the  value  of  the  property,  without 
averring  that  the  defendants  were  not  aware  of  the  fraud  when  they  accepted  the 
abandonment,  and  tendered  back  the  proceeds  as  soon  as  they  became  aware  of 
it,  was  held  bad. 

In  this  case,  the  Court  granted  leave  to  amend  the  pleas  on  payment  of  costs. 

Demurrer  to  pleas.     Declaration  : 

John  Lloyd  sues,  &c.,  for  that  the  said  defendants,  to-wit,  &c., 
according  to  the  custom  of  merchants,  caused  to  be  made  and  exe- 
cuted, in  due  form  of  law,  a  certain  Policy  of  Insurance  in  the 
words  and  figures  following.  (The  Policy  was  then  set  out,  which 
was  in  the  usual  form.) 

Whereby  the  said  defendants  did  insure  the  said  plaintiff  the 
3um  of  three  thousand  two  hundred  and  fifty  dollars  upon  the  said 
cargo  as  aforesaid,  and  the  said  defendants  then  and  there  became 
and  were  insured  to  the  said  plaintiff  upon  the  goods  in  the  said 
ship  or  vessel  called  the  "  Alfred  "  on  the  said  voyage  ;  and  the 
said  plaintiff  says,  that  divers  goods  of  great  value,  to-wit,  of  the 
value  of  five  thousand  dollars  had  been  and  were  shipped  and 
loaded  at  Philadelphia  aforesaid,  in  and  on  board  the  said  ship  or 
vessel  in  the  said  policy  of  insurance  mentioned,  to  be  carried,  &€.} 
and  the  said  plaintiff  in  fact  further  saith  that  heretofore^  to*wi^ 
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&c.,  the  said  vessel  departed  and  set  sail  from  Philadelphia  afore-       l«wm> 

said  on  her  yoyage  towards  Saint  John  aforesaid^  and  afterwards  ' 

and  whilst  the   said  ship  or  vessel   was  proceeding    on   her   said  imnAiroE  Co 

voyage,  and  before  her  arrival  at  Saint  John  aforesaid  was,  by  the 

perils  of  the  sea,  and  by  strong  and  tempestuous  weather,  and  by 

the  violence  of  the  winds  and  waves,  bulged,  broken,  &c.,  and  the 

said  goods  on  board  were  thereby  greatly  wetted  and  damaged,  and 

wholly  spoiled,  and  the  said  ship  was  obliged  to  and  did  put  into 

the  port  of  New  York,  and  afterwards  the  said  plaintiff  gave  notice 

thereof  to   the  said  defendants,  and  then  and  there,   according  to 

the  usage  and  custom  of  merchants,  abandoned  and  renounced  to 

the  said  defendants  all  his  interest  in  the  said  goods  so  insured 

as    aforesaid,  which  the   said  defendants  then  and  there  accepted, 

and  took  possession  of  and   sold  and  disposed  of  the  said  goods 

as  their  own  property,  and  received  therefor  a  large  sum  of  money, 

to-wit,  the  sum  of  nineteen  hundred  dollars,  and  the  said  plaintiff 

afterward  requested  the  said  defendants  to  pay  to  him  the  said  sum 

of  money  so  by  him  insured  as  aforesaid,  and  the  said  plaintiff  did 

afterwards  and    more  than  sixty  days  before  the  commencement 

of  this  suit  make  pioof,  &c. 

There  were  also  counts  for  goods  sold  and  delivered,  money 
paid,  money  had  and  received  and  account  stated. 

The  defendants  pleaded,  (inter  alia.) 

1.  That  at  the  time  of  the  application,  &c.,  plaintiff  and  his 
agents  misrepresented  to  defendants  a  fact  then  material  to  be 
known  to  defendants  and  material  to  the  risk,  that  is  to  say,  that 
there  was  laden  on  board  the  said  ship  for  plaintiff  a  full  cargo  of 
coals,  such  as  she  could  reasonably  stow  and  carry,  and  which 
would  be  of  the  value  of  the  sum  insured  with  defendants, 
whereas  the  vessel  was  not  laden  with,  nor  did  she  sail  with  a  full 
cargo  of  coals  for  the  plaintiff,  but  only  with  a  portion  thereof, 
that  is  to  say,  500  tons,  which  was  of  the  value  of  two  thousand 
three  hundred  dollars  only. 

2.  That  at  the  time  of  the  applying  to  the  defendants'  agent  for 
the  said  insurance,  &c.,  plaintiff  and  his  agent  wrongfully  con- 
cealed from  defendants  a  fact  then  known  to  plaintiff  and  his 
agent,  and  unknown  to  defendants  or  their  agents,  and  material 
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^875.        to  be  known  to  defendants,  and  material  to  the  risk,  that  is  to  say, 

Llotd        that  the  said  barque  was  not  chartered  by  said  plaintiff  to  carry  a 

*'•  full  cargo  of  coals  from,  &c.,  for  said  plaintiff,  but  charteied  by 

Insusakob  Co  ®*^^  plaintiff  to  carry  only  a  quantity  not  to  exceed  four  hundred 

tons,  and  being  only  of  the  value,  including  any  profits  that  could 

under  any  cii  cumstances  be  reasonably  contemplated,  had  the  same 

arrived,  of  twenty-five  hundred  dollars. 

3.  That  the  valuation  of  the  sum  of  $3,250  on  said  cargo  in 
said  policy  and  certificate  mentioned,  was  made  upon  the  repre- 
sentation of  plaintiff  and  his  agent,  that  the  value  of  the  cargo 
was  of  that  amount,  whereas  in  truth  and  in  fact  it  was  known  to 
plaintiff  and  his  agent  that  said  valuation  was  more  than  the  value 
thereof,  and  was  excessive,  and  an  over  valuation  far  exceeding 
the  cost  or  invoice  price  of  said  cargo  and  any  profit  that  might 
be  realized,  under  any  circumstances  that  could  be  reasonably 
contemplated,  upon  said  cargo  had  it  arrived  safely  in,  &c. 

To  all  which  the  plaintiff  demurred. 

A,  L,  Palmer y  Q,  C.    in  support  of  the  demurrer.     The  pleas 

furnish  no  answer  to  the  action.     Our  allegation  is  distinct   and 
plain,  that  the  goods   were   not  lost,  but  injured ;  that  we  gave 
notice  of  abandonment,  and  that  they  accepted,  sold  the  goods,  and 
received  the  money  for  them.     They  should  have  alleged  fraud  in 
the  abandonment  and  an  offer  to  us  of  the  money.     Fraud  only 
makes  a  contract  voidable   by  the  party  defrauded  ;  and,  in  cases 
where  it  cannot  be  avoided,  and  the  parties  placed  in  statu  quo^  an 
action  on  the   case  for  misrepresentation   is  the  proper  remedy : 
Clarke  v,  Dickson^     In  that  case,  where  it  was  sought  to  avoid  a 
contract  to  take  shares  in  a  company  on  the  ground  of  fraud  and 
recover  back  money,  Erlis,  J .,  says  :  "  The  plaintiff  claims  to  re- 
pudiate the  contract  under  which  the  shares  were  allotted  to  him  ; 
to  give  up  the  shares  and  recover  back  the  price.     There  are 
several  grounds  of  objection,  all  falling  under  the  same  principle  : 
t  le  plaintiff  cannot  avoid  the  contract  under  which   he  took  the 
shares,  because  he  cannot  restore  them  in  the  same  state  as  when 
he  took  them."     And   Crompton,  J.,  says  :  '^The  trae  doctrine 
18,  that  a  party  can  never  repudiate  a  contract  after,  by  his  own 
act,  it  has  become  out  of  his  power  to  restore  the  parties  to  their 

>  £.  B.  &  £.  148.  !  ' 
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original  condition."     It  is  not  even  alleged  here  that  it  was  after        ^^"^' 

the  defendants  took  possession  of  the  cargo,  that  they  discovered        Lloyd 

the  fraud.     Affaiii,  the  mere  fact  that  there  was  a  misrepresenta-  \' 

.  .         .  I       •  1        ''°'''  Union 

tion  as  to  a  fact  material  to  the  risk,  is  not  enougii :  it  should  be  iusxjrasck  Co 

alleged  that  the  party  has  been  induced  by  such  misrepresentation 

to  enter  into  the  contract. 

fVeldan,  Q.  C.,  contra.      (Ritchie,  C.  J.     How  can  you  get 

over  taking  the  money  ?)     On  the  ground  that  the  policy  became 

void  by  reason  ol  the  fraud,  and  not  merely  voidable.     A  policy 

of  insurance  is,  in   this  respect,  different  from  other  contracts. 

(Ritchie,  C.  J.     Can  you  find  a  case  where  a  party  has   been 

allowed  to  act  under  a  contract,  and  yet  say  it  is  void  ?     You 

might  perhaps  have  pleaded  that,  before  the  fraud  came  to  your 

knowledge,  you  did  the  act,  and  that,  as  soon  as  it  came  to  your 

knowledge,  you  tendered  back  the  moaey  :  you  might  then  have 

stood  in  a  different  position.)     I  saw  the  difficulty  which  arose  by 

the  defendants   accepting  the  money ;  but  we  could  not  know  of 

the  false  valuation  till  we  got  possession  of  the  goods.     (Ritchie, 

C.  J.     Do  you  not  think  the  fourth  plea  bad,   under  the  case  of 

loniftes  v.  Pender  V)     It  is  submitted  not. 

Forbes  v.  Aspinall*  and  Irving  v.  Manning^  were  also  cited. 

The  Court  having  intimated  that,  in  their  opinion,  the  pleas 
were  bad,  the  counsel  thereupon  craved  leave  to  amend  by  adding, 
that  the  defendants  did  not  know  of  the  fraud  when  they  accepted 
the  abandonment.  To  this  the  plaintiff's  counsel  objected  that 
the  application  to  amend  should  be  made  on  a  common  motion 
day,  or  before  a  Judge  at  Chambers ;  but  the  Court  being  of  the 
opinion  that  leave  to  amend  should  be  granted  on  payment  of  costs, 
it  was  ordered  accordingly. 

»  L.  R.  9  Q.  B.  681.  '  1  H.  L.  Caa.  287. 

'  18  Ea.  828. 
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ROWAN  V.  HARRISOX.— THE  SAME  v  TURNER.  ^^76 

Fehryurtf 


Insolvent  Act  of  1869 — Continy^'ut  llahilittf —  Whether  hirrel  bif  dischatye 
of  Insolvent — Policy  of  Marint  Insurance — Claim  under. 

A  oontiogent  liability,  which  may  never  become  a  debt,  is  not  provable  against  the  estate 
of  an  Insolvent  under  the  Insolvent  Act  of  1869.  and  is  not  birred  by  his  discharge. 

Defendant  underwrote  in  favor  of  Plaintiff  a  Policy  of  [osurinoe  on  a  ship,  of  which 
Plaintiff  wps  part  owner,  loss,  if  any,  to  be  paid  in  sixty  days  after  proof  of  loss  and 
adjustment  and  proof  of  interest,  and  the  ship  was  r>eaohed  in  a  gale  on  the  18th 
October.  1872.  Efforts  were  made  between  18th  and  3  )th  October  to  get  h  'r  oft,  and 
she  was  finaliy  hove  off  and  towed  to  an  anchorage  on  the  31st  October,  where  she 
remained  until  9th  November.  On  the  14th  she  was  hauled  into  a  Dry  Dock,  and 
on  the  16'h  examined  by  Surveyors,  who  reporte<l  whit  diim'ige  was  done,  and 
recommended  repairs.  On  Decembers,  she  was  hauled  out  of  the  Dock,  and  on 
December  12,  the  Surveyors  reported  that  all  damage  had  been  made  good.  &c., 
and  on  1 8th  January.  1878.  the  adjustment  of  loss,  with  proof,  &c.,  were  furnished 
to  the  broker  for  the  underwriters. 

On  28th  October.  1872.  defendant  made  a  voluntary  assignment  under  Insolvent  Act  of 
18G9,  and  obtained  his  dis  -harge  under  §  liK")  on  19th  January,  1874.  The  Schedule 
prepared  at  first  meeting  of  creditors  did  not  include  plaintiff's  name,  nor  was  his 
claim  included  in  any  supplementary  Schedule  furnished  the  assignee  until  about 
10th  March,  1874,  when  plaintiff's  name  was  Turnished  to  assignee  in  time  to  entitle 
plaintiff  to  obtain  same  dividend  as  those  in  original  list  Plaibtiff  was  notified  to 
file  his  claim  but  declined  to  do  so,  and  "ued  defendant  for  the  full  amount 

Held,  that  at  the  time  of  defendant's  assignment,  the  liability  to  plaintiff  was  not  a 
debt  payable  upon  a  contingency,  but  a  mere  contingent  liability  which  was  not 
capable  of  being  proved,  and  therefore  that  the  discharge  was  no  bar  to  the  plain* 
tiff^B  action. 

Special  Case: — 

The  defendants  underwrote  in  favor  of  plaintiff  a  Policy  of  In- 
surance upon  the  ship  **  Virginia,'*  (of  which  plaintiff  was  part 
owner),  on  a  voyage  from  Antwerp  to  a  port  in  the  United  States  ; 
the  loss,  if  any,  to  be  paid  in  sixty  days  after  proof  of  loss  and 
adjustment,  and  proof  of  interest  being  presented  at  the  office  of 
the  broker  of  the  underwriters ;  but  no  partial  loss  or  particular 
average  to  be  paid  unless  it  should  amount  to  five  per  cent,  on  the 
Taluation,  $20,000. 

In  a  gale  on  the  18th  October,  1872,  at  11  P.  M.,  while  on  the 

voyage,  the  ship  "  was  beached   for  the  general  safety.     Efforts 

were  made  between  the  18th  and  30th  October  to  get  her  off. 

She  was  finally  hove  off  and  brought  to  anchor  in  Brixham  Roads 

on  the  30th  October.     On  the  31st  October  they  succeeded   in 

towing  her  to   an  anchorage   inside   Torquay  Breakwater.     She 

remained  there  from  the  let  to  9th  November,  during  nearly  all 

of  which  time  the  gale  continued.     On  the  9th  November  she 

was  towed  to  Plymouth  and  placed  in  the  Great  Western  Dock, 
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^'^'^  and  her  bottom  examined  by  a  diver.  On  the  14th  November 
RowAH  she  was  hauled  into  dry  dock.  On  the  16th  surveyors  proceeded 
on  board,  and  reported  that  the  vessel  had  beaten  heavily,  particu- 
larly at  the  ends  :  the  false  keel  was  gone,  and  the  entire  main 
keel  was  more  or  less  beaten  away ;  the  dove-plates  at  the  afier 
end  of  the  keel  were  broken,  and  part  of  the  fore  gripe  was  gone ; 
the  metal  sheathing  was  wrinkled  and  in  folds ;  and  muc  i  was 
gone  from  the  starboard  bilges  ;  the  bottom  in  general  was  strained 
and  shaken  ;  the  windlass  was  damaged,  and  great  injury  was  done 
to  the  warps,  being  overstrained  and  parted,  and  much  of  the  run- 
ning rigging  was  cut  and  destroyed  ;  various  screw  eye  bolts  had 
been  fixed  to  the  side  to  assist  in  floating  the  vessel  from  her  posi- 
tion, and  sundry  cordage  had  been  ex|  ended  for  the  same  purpose. 
ITie  Captain  reported  that  130  fathoms  1  7-8  inch  chain,  and  a 
bower  anchor,  were  lost  at  the  time  of  the  accident.  The  sur- 
veyors recommended  that  the  metal  sheathing  should  be  stripped ; 
that  the  entire  main  keel  should  be  replaced,  and  in  addition  to 
repairing  and  replacing  all  the  other  damages  and  losses,  that  the 
vessel  should  be  caulked  from  the  keel  to  the  wales,  and  metalled 
in  felt.  On  the  3rd  December  the  vessel  was  hauled  out  of  the 
dry  dock. 

On  the  12th  December  the  surveyors  reported  all  the  damages 
and  losses  enumerated  in  the  previous  survey  had  been  made  good, 
and  that  the  anchor  and  chains  had  been  saved. 

The  adiustment  of  the  loss  was  made  upon  the  27th  December, 
at  Liverpool,  G.  B.,  and  was  furnished  with  proof  of  interest,  and 
all  other  necessary  preliminary  proofs  to  the  broker  for  the  under- 
writers on  the  18th  January,  187fi. 

On  the  28th  October,  1872,  the  defendant  Harrison  made  a 
voluntary  assignment  under  the  Insolvent  Act  of  1869. 

All  necessary  notices  having  been  given^  meetings  held,  und 
steps  taken  to  wind  up  the  estate,  and  the  assignee  having  sold  all 
the  estate  of  the  insolvent,  he,  on  the  19th  January,  1874, 
obtained  his  discharge  under  the  105th  section  of  the  Act.  The 
defendant  Turner  assigned  on  the  26th  October,  and  subsequently 
obtained  a  deed  of  composition  and  discharge. 

The  schedule  prepared  under  section  3,  exhibited  at  the  firat 
meeting  of  creditors,  did  not  include  the  name  of  the  plaintifiEl 
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The  plaint iflf's  claims  wtre  not  included  in  any  supplementary 

schedule  furnished  the  assignees  until  on  or  about  the  10th  March,       Bowan 

1874,  after  the  writs  in  these  causes  were  issued,  when  the  plain-     ^ixaisov 

tiff's  name,  with  those  of  other  creditors,  was  furnished  to  the 

IFhb  Sjlmk 
the  assignees,  in  time  to  entitle  the  plaintiff  and  the  other  creditors  ^ 

named  in   the    supplementary  list,    to    obtain  the  same  dividend    Tuenie. 

as  those  in  the  oiigiaal  list,  if  the  assignees  were  authorized  under 

the  Acts  after  one  dividend  declared  and  paid,  to  make  a  dividend 

to  those  subsequently  coming  in  equal,  there  being  still  sufficient 

assets  in  the  hands  of  the  assignees  for  that  purpose. 

On  receipt  of  the  supplementary  list,  the  assignees  notified  the 
plaintiff  to  file  his  claims,  in  order  that  he  might  participate  in  the 
dividends  of  the  estates ;  but  the  plaintiff  did  not  do  so.  In  Tur- 
ner's case  the  dividend  was  offered  to  the  plaintiff  by  the  insolvent 
prior  to  the  confirmation  of  his  discharge,  which  he  refused  to 
accept. 

The  question  for  the  Court  wai*,  whether  or  not  the  said  certifi- 
cate and  con6rmation  of  discharge,  which  it  was  admitted  had 
been  regularly  obtained,  were,  under  the  circumstances  stated,  an 
answer  to  these  actions. 

April  21, 1874.  Duff,  Q.  C,  for  the  plaintiff  in  both  cases.  These 
claims  were  not,  at  the  time  of  the  assignments,  debts  under  the  mean- 
ingof  the  Insolvent  Act,  provable  against  the  defendants'  estates. 
The  word  "debts  "  received  a  judicial  construction  in  England,  as 
far  back  as  in  Hammond  v.  Toulman,^  in  which  case  Grose,  J.,  says^ 
speaking  of  the  Statute  5  Geo.  2,  c.  30,  "  the  word  in  that  Act 
is  'debt' ;  but  this  is  not  the  demand  of  a  debt,  but  of  uncertain 
(un)  liquidated  damages."  And  in  the  same  case,  As  hurst,  J., 
says,  that  he  had  always  understood  that,  where  the  plaintiff's 
demand  rested  in  damages ,  and  could  not  be  ascertained  without 
the  intervention  of  a  jury,  it  could  uot  be  proved  under  the  defen- 
dant's commission.  Green  v.  Bicknelt*  is  to  the  same  effect,  as 
are  also  Bourmfin  v.  Nu^h,^  and  a  number  of  modern  cases.  In 
Skelton  v.  Motty*  it  was  held,  under  the  Insolvent  Act,  1&2  Vict., 
the  words  ''debts  growing  due,"  meant  debts  ascertained  and  pay- 
able in  fuluro.     In  the  present  cases,  at  the  time  of  the  assign- 

>  7  T.  B.  612  '9B.&G.  146. 
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^^75.        ments  no  adjustment  had   been  made';  but  even  after  the  adjast- 
RowAN       ment  it  was  not  conclusive,  every  item  of  dama<7es  being  open  to 
»•  enquiry  before    a  jury :    Luckic  v.    Biiskby.^     The    whole    claim 

throughout  was  for  unliquidated  damages.  It  is  submitted :  1st, 
TheSami  That  the  claims  were  not  provable  against  the  estates.  2nd,  They 
were  not  furnished  in  the  first  schedule,  nor  any  subsequent  one 
within  the  time  required  by  the  Act,  which  provides  that  it  must 
be  done,  not  only  previous  to  the  discharge,  but  also  in  time  to 
enable  him  to  receive  the  same  dividend  as  the  other  creditors. 
The  copulative  conjunction  "  and  "  sho  vs  this.  The  discharge  is, 
therefore,  no  bar.  §§  3,  5,  35,  41,  45,  56, 57,  94,  96,  98,  and  127, 
were  referred  to. 

McLeodf  for  the  defendant  Harrison.  The  debtor  is  not  obliged 
to  furnish  a  full  list  at  the  first  meeting,  but  may  complete  it  at  a 
subsequent  time.  The  claim,  at  the  time  of  the  assignment,  was  a 
contingent  claim,  which  the  plaintiff  could  prove  on  when  ascer- 
tained :  he  has  the  right  to  prove  at  any  time,  ther  fore  it  is  a 
claim  provable  against  the  estate.  To  entitle  a  claimant  to  prove, 
it  is  not  necessary  that  the  damages  should  be  liquidated,  as,  if 
the  claim  is  wrong,  the  assignee  may  try  i.  out  and  determine  its 
correctness.  In  Ex  parte  Sutton*  it  was  held  an  attorney's  bill  of 
costs,  though  it  had  not  been  signed  and  delivered  under  the 
Statute,  was  a  debt  sufficient  to  enable  him  to  put  the  debtor  into 
bankruptcy.  (Allen,  J.  That  was  like  a  note  running,  a  debt  not 
due.)  Uttersan  v.  Vernon*  is  a  similar  case.  The  damage  here 
actually  occurred  on  the  18th  October,  and  everything  done  after- 
wards was  for  the  purpose  of  saving  the  ship.  This,  therefore, 
formed  a  liability  from  which  the  defendant  is  discharged  by  the 
105th  section,  which  discharges  him  from  all  liabilities  except 
those  mentioned  in  sections  99  and  100.  Sections  69  and  143 
were  also  referred  to. 

A.  A.  Stockton,  for  the  defendant  Turner.  There  are  three 
questions  to  be  considered  in  t\dA  case :  Ist,  the  loss ;  2nd,  the 
nature  of  the  claim ;  3rd,  the  nature  of  the  discharge  and  what  it 
granted  by  it.  To  constitute  a  provable  claim,  it  is  not  necessary 
that  the  amount  should  be  actually  ascertained,  though  it  most 

>  la  a  B.  878.  »8T.B.M9. 
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not  be  merely  sounding  in  damages:  Arch,  Bunk,,  Pr.  100.  But,  ^^^^' 
to  constitute  a  case  of  unliquidated  damages,  the  intervention  of  a  R^>waii 
jury  is  necessary:  Luckic  v.  Biishby  ;*  which  was  not  so  here.  The 
word  "debt"  is,  under  the  Act,  intended  to  cover  all  liabilities, 
the  98th  section  providing  for  discharge  from  "  all  liabilities  what-  ^"" 

soever."     It  is  not  necessary  that  a  claim  •*  subsequently  furnished  t  n  b  ii  i  b 
to  the  assignee,"  as  provided  by  that  section,  should  be  by  the 
creditor,  but  it  may  be  by  the  insolvent.     The  spirit  and    in- 
tention of  the  Act  is  to  distribute  the  property  rateably  among  all 
the  creditors. 

^'{/f>  Q-  C.,  in  reply.  It  would  be  impossible  to  consider  the 
plaintiff's  claim  as  liquidated  damages,  because  they  were  running 
on  from  day  to  day  If  the  claim  was  not  provable  at  the  time 
of  the  assignment,  it  never  could  become  so  afterwards. 

Cur,  Adv,  VuU, 

The  judgment  of  the  Court  was  now  delivered  by 

Ritchie,  C.  J.  By  the  third  section  of  the  Insolvent  Act,  the 
assignee  is  directed  to  exhibit  at  the  meeting  of  the  creditors,  a 
statement  shewing  the  position  of  the  insolvent's  affairs,  with  a 
schedule  "  containing  the  names  and  residences  of  all  the  insol- 
vent's creditors,  and  the  amount  due  to  each,  distinguishing  be- 
tween those  amounts  which  are  then  actually  over-due,  or  for 
which  he  is  directly  liable,  and  those  for  which  he  is  only  liable 
indirectly,  as  indorser,  surety,  or  otherwise,  and  which  have  not 
become  due  at  the  date  of  such  meeting ;  the  particulars  of  any 
negociable  paper  bearing  his  name,  the  holders  of  which  the 
interim  assignee  shall  be  unable  to  ascertain,  the  amount  due  to 
each  creditor,  and  alio  any  contingent  liabilities^  describing  the  same.** 
The  insolvent  is  to  assist  in  the  preparation  of  thi3  statement,  and 
to  make  a  declaration,  under  oath,  stating  whether  such  statement 
and  schedule  are  correct,  and,  if  incorrect,  in  what  particulars. 

The  56th  section  declares  what  claims  shall  rank  on  the  estate 
of  an  Insolvent,  viz  :  "All  debts  due  and  payable  by  the  insolvent 
at  the  time  of  the  execution  of  the  deed  of  assignment,  or  of  the 
issue  of  the  writ  of  attachment,   and  all  debts  due,  but  not  then 

>  18  C.  B.  875. 
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1876.        actually  payable,  subject  to  rebate  of  interest,  shall  have  the  right 
R(>wAH       to  rank  upon  the  estate  of  the  insolvent." 

Habbison.  ^y  section  57,  **  If  any  creditor  of  the  insolvent  claims  upon  a 

-,     g  contract  dependent  upon  a  condition  or  contingency  which  does 

t;.  not  happen   previous  to  the  declaration  of  the  first  dividend,  a 

TuKVEB.  dividend  shall  be  reserved  upon  the  amount  of  such  conditional 
or  contingent  claim,  until  the  condition  or  contingency  is  deter- 
mined ;  but  if  it  be  made  to  appear  to  the  Judge  that  such  reserve 
will  probably  retain  the  estate  open  for  an  undue  length  of  time, 
he  may,  unless  an  estimate  of  the  value  thereof  be  agreed  to  be- 
tween the  claimant  and  the  assignee,  order  the  assignee  to  make 
an  award  upon  the  value  of  such  contingent  or  conditional  claim  ; 
and  thereupon  the  assignee  shall  make  an  award,  &c.,  and  in  every 
such  case,  the  value  so  established  or  agreed  to,  shall  be  ranked 
upon  as  a  debt  payable  absolutely." 

By  the  69th  section,  the  assignee  is  authorised,  if  it  appears  to 
him  that  the  insolvent  has  creditors  who  have  not  taken  the  pro- 
ceedings requisite  to  entitle  them  to  be  collocated,  to  reserve  divi- 
dends for  such  creditors  according  to  the  nature  of  their  claims^ 
and  to  notify  them  of  such  reserve ;  and  if  they  do  not  file  their 
claims  and  apply  for  such  dividends  before  the  declaration  of  the 
last  dividend  of  the  estate,  the  dividends  reserved  shall  form  part 
of  such  last  dividend. 

The  98th  section  declares  what  liabilities  the  insolvent  shall 
be  discharged  from  by  the  deed  of  composition.  It  shall  abso- 
lutely free  and  discharge  him  **  from  all  liabilities  whatsoever, 
(except  such  as  are  hereinaft  ?r  specially  excepted),  existing  against 
him  and  provable  against  his  estate,  which  are  mentioned  or  set 
forth  in  the  statement  of  his  affairs  exhibited  at  the  first  meeting 
of  his  creditors,  or  which  are  shewn  by  any  supplementary  list  of 
creditors  furnished  by  the  insolvent  previous  to  such  discharge^ 
and  in  time  to  permit  of  the  creditors  therein  mentioned  obtaining 
the  same  dividend  as  other  creditors  upon  his  estate,  or  which 
appear  by  any  claim  subsequently  furnished  to  the  assignecj 
whether  such  debts  be  exigible  or  not  at  the  time  of  his  insol- 
vency, and  whether  the  liability  for  them  be  direct  or  indirect'' 
The  liabilities  referred  to  in  this  section  as  being  specially  excepted. 
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are  those  mentioned  in  the   100th  section,  and  do  not  aflfect  the        1875. 
present  ca&e.  Bowan 

The  question  is,  whether  the  liability  of  an  underwriter,  before  ^' 

a  loss  takes  place,  is  such  a  contingent  liability  as  is  contemplated 
by  the  Act;  whether  it  is  such  a  liability  as  the  assignee  was  ThbSamb 
bound  to  include  in  the  statement  which  he  exhibited  to  the  credi-  T  v  b  ir  ■  b  . 
tors.  It  certainly  does  not  come  within  the  description  of  a  debt 
due,  but  not  actually  payable,  which,  by  the  66th  section,  is 
entiled  to  rank  on  the  estate  of  the  insolvent.  Neither  does  it 
come  within  the  57th  section,  for,  until  a  loss  happens,  there  is  no 
person  entitled  to  claim  anything — ^it  is  uncertain  whether  there 
ever  will  be  any  liability ;  and  therefore  it  would  be  impossible 
for  the  assignee  to  estimate  the  value  of  such  a  contingent  liability 
under  that  section.  For  the  same  reason,  the  69th  section  is  in- 
applicable ;  because,  until  there  is  a  loss,  there  cannot  be  a  credi- 
tor, and  consequently  nothing  on  which  the  assignee  can  base  the 
reservation  of  a  dividend. 

The  cases  arising  under  the  English  Bankrupt  Acts,  as  to  the 
discharge  of  a  bankrupt  from  contingent  liabilities,  are  numerous ; 
and  they  all  go  to  establish  the  point  contended  for  by  the  plain- 
tiflf  here,  namely,  that  a  liability  which  may  perhaps  never  attach, 
cannot  be  proved  under  a  commission  of  bankruptcy,  and,  of 
course,  is  not  discharged  by  the  certificate  ;  because  debts  provable 
under  the  commission,  and  debts  to  be  discharged  by  the  certifi- 
cate are  convertible  terms  :  Bam  ford  v.  BurrdL^ 

.In  Alsop  V.  Price,^  which  was  an  action  against  a  surety  on  a 
bond,  which  was  not  forfeited  till  after  the  bankruptcy  of  the 
defendant,  Lord  Mansfield,  delivering  the  judgment  of  the  Court, 
said  :  "  We  think  this  was  not  a  debt  which  could  have  been 
proved  under  the  commission  ;  for  the  defendant  was  not  originally 
the  debtor.  It  was  not  a  debt  to  be  paid  by  him  in/uluro,  at  all 
events,  but  depended  on  the  acts  of  the  principal,  viz.,  whether  he 
did  or  did  not  comply  with  the  stipulations  in  the  condition  of 
the  bond." 

In  Ullerson  v.  Vernon,^  Lord  Ken\on  said,  "  The  question  in 
this  case  depends  on  a  simple  principle  of  law,  which  cannot  be 
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1875.        doubted.     It  is  clear  that  where  one  person,  previous  to  his  bank- 

BowAN       ruptcy,  is  indebted  to  another  in  a  precise  sum  which  is  ascertained, 

^'  the  latter  may  prove  his  debt  under  the  commission  ;  but  it  is  as 

clear,  that  where  there  is  only  a  cause  of  action  existing,  where 

ThvSamb     ^]^g  jgijj.  jg  |.Q  a^fjgg  Q^  a  stipulation  which  has  not  been  broken 

previous  to  the  time  of  the  bankruptcy,  and  where  the  debt  remains 
to  be  enquired  into,  there  the  creditor  cannot  prove  his  debt  under 
the  commission,  and  the  demand  will  remain  undischarged  by  the 
certificate." 

In  Ex  i)arte  Hunter ^  Lord  Eldon  says,  ^*  Nothing  is  more  clear 
than  that  unliquidated  damages  cannot  be  proved  :  (under  a  com- 
mission of  bankruptcy),  that  was  determined  in  Utterson  v.  Venion" 
In  Ex  jHirte  Barker*  it  was  held  that  a  debt  payable  at  a  future, 
uncertain  period,  as  within  three  months  after  the  decease  of  two 
obligors  in  a  bond,  or  the  survivor,  was  not  provable  in  bank- 
ruptcy. Lord  Eldon,  referring  to  a  case  of  Ex  j)art€  Mtt/ord,  says, 
"  That  case  is  against  my  opinion  upon  this  petition,  which  turns 
upon  this,  that  the  mode  of  settling  what  is  to  be  proved,  neces- 
sarily connects  itself  with  the  supposition  that  the  debt  is  to  be 
paid  at  some  day  certain ;  that  where  it  is  to  become  payable  at 
some  future,  contingent,  uncertain  time,  you  cannot  apply  the 
medium  of  proof,  and  it  is  not  capable  of  valuation  ;  and  therefore 
this  debt  is  not  capable  of  proof." 

In  Auwood  V,  Partridge,'  the  defendant  covenanted  for  the  pay- 
ment by  A.  B.  of  a  premium  on  a  policy  of  insurance  effected  to 
secure  a  debt  due  from  A.  B.  to  the  plaintiff.  The  premium 
became  due  the  17  th  June,  and  being  unpaid  by  A.  B.  or  the 
defendant,  was  paid  by  the  plaintiff.  On  the  20th  June  the  defen- 
dant obtained  his  certificate  under  a  commission  of  bankruptcy ; 
and  it  was  held  that  the  certificate  did  not  discharge  him  firom 
liability  for  the  premium.  Best,  C.  J.,  said,  that  it  was  clear  it 
was  not  a  debt  within  the  58th  section  of  the  Bankrupt  Act,  6  Geo. 
4,  c.  16  ;  that  there  was  no  debt  due  from  the  defendant  to  the 
plaintiff,  contingent  or  otherwise ;  that  upon  A.  B.  failing  to  pay 
the  premium,  the  plaintiff  was  entitled  to  recover  from  the  defen- 
dant unliquidated  damages^  the  amount  of  which  might  have  varied 
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according  to  ciicumstances.     If  A.  B.  continued  alive,  the  amount         ^^'^^^     . 
would  have  been  the  premium  paid  by  the  plaintiff;  but  if  A.  B.       Rwam 
died,  it   might   have  been  the  whole  sum  insured.     How  was  it 
possible  then  to  say,  that  it  was  a  debt  due  from  the  defendant  ? 

In  fyilmer  v.  H  hite^^  the  question  was  whether  the  defendant  ^'" 

was  discharged  under  the  Insolvent  Debtors  Act,  7  Geo.,  4.  c.  57,  tu^kbr 
from  a  judgment  obtained  against  him  for  damages  after  his 
discharge  from  imprisonment,  in  an  action  of  replevin  commenced 
prior  to  his  imprisonment.  Tindal,  C  J.,  said,  "  The  question 
is,  whether  the  plaintiff's  claim  be  a  debt  or  sum  of  money,  in 
respect  of  which  an  insolvent  is  entitled  to  the  benefit  of  the  Act. 
Now.  the  Act  is  confined  in  terms  to  debts  due  from  the  insolvent 
at  the  time  of  his  first  imprisonment.  But  at  that  time  no  debt 
was  due  from  this  insolvent  to  the  plaintiff:  a  liability  only  existed 
to  a  claim  for  unascertained  damages.  There  are  no  words  in  the 
Act  which  can  be  applied  to  such  a  liability  under  a  suit  pending 
at  the  time  of  the  insolvent's  first  imprisonment:  on  the  contrary, 
he  is  required  to  insert  in  his  schedule  the  precise  sum  due  from 
him  to  his  ci  editor ;  a  thing  impossible  where  the  damages  are 
unaficeriained." 

In  Boorman  v.  Nash*  it  was  held,  that  a  person  who  had  con- 
tracted for  a  quantity  of  oil,  to  be  delivered  to  him  at  a  future  day, 
and  who,  before  that  day,  had  become  bankrupt  and  obtained  his 
certificate,  was  nevertheless  liable  in  an  action  for  not  accepting 
and  paying  for  the  oil.  Lord  Tenterden,  delivering  the  judg- 
ment of  the  Court,  said,  "  The  right  of  the  plaintiff  to  maintain 
this  action  depended  upon  th a  question,  whether  he  could  or  could 
not  have  proved  his  demand  under  the  commission  of  bankrupt 
issued  against  the  defendant  ?  It  appears  to  us  impossible  that  he 
should  so  prove  it ;  for  at  the  time  when  the  commission  issued, 
it  was  uncertain  not  only  what  amount  of  damage,  but  whether  any 
damage  would  be  sustained.  And  therefore,  unless  we  can  say  that 
the  bankruptcy  of  the  defendant  rescinded  the  contract,  he  must 
remain  liable  to  it."  The  same  principle  was  adopted  in  Green  y. 
Bicknell^  where  it  was  held  thdt  a  sum  claimed  for  a  breach  of  a 
contract  to  purchase  oil  from  the  plaintiff,  was  not  a  debt,  but 
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damages,  which  could  not  be  proved  under  a  commission  of 
bankruptcy.  It  was  argued  in  that  case  that  a  loss  on  a  policy  of 
assurance  could  be  proved  under  the  Statute  19  Geo.  2.,c.  33,  and 
also,  debts  arising  on  guarantees.  'I  o  which  Patterson,  J., 
answered,  **  By  express  provision."  See  the  Bankrupt  Act,  6 
Geo.  4,  c.  16,  §§  52,  53,  56,  and  also  Hoffliam  v.  Foudrinier^^ 
before  that  Statute. 

In  Abbott  v.  Hicks,*  the  question  was  whether  the  defendant  in 
an  action  by  the  assignees  of  a  bankrupt,  could  set  off  a  demand 
which  the  bankrupt  had  undertaken  to  pay,  and  to  indemnify  the 
defendant  against  the  payment  of ;  and  it  was  held,  that,  as  the 
defendant  had  not  paid  this  demand,  there  was  no  debt  due  to  him 
from  the  bankrupt.  Ekskine,  J.,  sai'i,  *^  It  is  no  debt  at  all ;  and 
as  the  defendant  may  never  be  called  on  to  pay  it,  it  would  be 
impossible  to  put  a  value  on  it.  *  *  *  *  This  is  not  a  debt 
payable  on  a  contingency,  but  a  mere  liability  which  may  or  may 
not  become  a  debt  hereafter." 

So,  the  instalments  of  an  annuity  for  the  payment  of  which  a 
bankrupt  was  surety  only,  and  which  he  covenanted  to  pay  in  case 
of  default  of  the  grantor,  are  not  provable  under  a  fiat  against  the 
surety,  where  they  become  due  after  his  bankruptcy  :  Thompson  v. 
Thompson.*    See  also  In  re  Foster.* 

In  IVooley  v.  Smith,^  an  action  for  not  providing  a  cargo  pur- 
suant to  a  charter-party,  the  action  had  been  brought  in  April, 
a  fiat  in  bankruptcy  issued  against  the  defendant  in  May,  and  he 
obtained  his  certificate  in  August  1845,  and  in  December  following 
final  judgment  was  signed  against  him  in  the  suit.  It  was  held, 
that  the  demand  was  for  unliquidated  damages  which  could  not  be 
proved  under  the  fiat,  and  consequently  the  defendant  was  not 
protected  by  his  certificate.  Coltman,  J.,  delivering  the  judgment 
of  the  Court,  said,  "  Where  a  contract  has  been  broken,  and  the 
demand  thereupon  arising  is  not  a  debr,  but  damages,  the  a  aount 
of  which  may  depend  on  various  circumstances  and  which  it  is 
necessary  that  a  jury  should  estimate,  unless  t.iey  are  ascertained 
before  the  issuiug  of  a  fiat,  they  cannot  be  proved.     That  point 
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was  very  fully  discussed  and  considered  in  the  recent   case   of ' 

Green  v.  BicknelV'  ^^^" 

In  Ex  parte  Batemauy   where  several  of  the  previous  cases  were     habbi^kmi. 
considered,  the  only  question  was,   whether  the  value  of  certain 
timber  wnich  was  claimed  to  be  proved  against  the  estate  of  a  ^ 

bankrupt,  was  a  claim  for  unliquidated  damages  ;  or,  whether  its   T  u  b  h  b  b  • 
value  could  be  fixed  with  certainty  so  as  to  be  provable. 

It  is  unnecessary  to  cite  any  further  cases  on  the  subject,  as  the 
same  distinction  will  be  found  in  the  whole  of  them,  except  where 
the  law  has  been  altered  by  Statute.  Thus,  it  is  said  in  Park  on 
Insurance,  371,  that  formerly,  if  an  underwriter  became  a  bank- 
rupt after  he  had  subscribed  a  policy,  and  before  a  loss  happened, 
the  insured  was  not  entitled  to  a  dividend  out  of  the  bankrupt's 
estate ;  but  this  being  found  a  great  inconvenience  and  discourage- 
ment to  trade.  Parliament  was  obliged  to  interfere,  and  alter  the 
law  in  this  respect  by  the  Act  19  Geo.  2,  c.  32.  And  see  Graham 
V.  Russell.* 

The  57th  section  of  the  Insolvent  Act  which  refers  to  claims  of 
creditors  upon  contracts,  **  dependent  upon  a  condition  or  contin- 
gency," is  somewhat  similar  to  the  provisions  of  the  56th  section 
of  the  English  Bankrupt  Act,  6  Geo.  4,  c.  16.  Buc  the  construc- 
tion given  to  that  section  was,  that  it  only  applied  to  debts  payable 
on  B  contingency,  and  not  to  mere  contingent  liabilities  which 
might  never  become  debts :  Hinton  v.  Acraman* 

The  153rd  section  of  the  Bankruptcy  Act  of  1861,  which 
authorized  proof  to  be  made  against  a  bankrupt's  estate  in  certain 
cases  where  the  damages  were  unliquidated,  was  held  to  apply  to 
such  demands  only,  in  the  nature  of  damages,  as  were  capable  of 
being  enforced  against  tne  bankrupt  at  the  time  of  the  adjudication, 
where  the  cause  of  action,  at  that  time,  was  complete  :  Ex  yarte 
Mendel ;    Ex  parte  Kempson,^ 

The  distinction  between  contingent  liabilities  and  debts  payable 
upon  a  contingency  is  well  established. 

In  3  Parsons  on  Contr.,  605,  it  is  said  that  provisions  relating  to 
the  proof  of  contingent  claims  occur  in  the  Enqrlish  Statute    of 
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1875         Bankruptcy,  12  and  13  Vic.  c.  106,  in  the  late  national  Bankraptcy 
Rowan       Act,  and  in  most  of  the  Statutes  of  the  States  on  insolvency.     The 
distinction  on  this  subject  is  well  settled  between  subsisting  debts 
which  are   payable  on  a  iiontingency,  and  contingent  liabilities, 
ThbSami      which  may  never  become  debts  ;  and  it  is  held  that  the  former 
TuBRBB     ^^'y  ^^^^  ^  proved  under  a  commission   in  bankruptcy.     In  Ex 
jmrte  Marshall,^  Erskine,  C.  J.,  said,  "  In  my  judgment  in   Ex 
jmrt^  MijCrSf  I  have  not  sufficiently  marked  the  distinction  between 
contingent  liabilities  which  may  never  become  debts,  and  contin- 
gent debts  that  may  never  become  payable.      Upon  the  fullest 
consideration   of  all   the  repotted  decisions,  I  am  satisfied  that 
claims  under  the  first  class,  upon  which  no  debt  has  arisen  till 
after  the  bankruptcy,  cannot  be  p^'oved  under  the  56th  section  ; 
but  that  all  claims  ialling  within  the  latter  class,  that  are  either 
capable   of  valuation  before  the  contingency  happens,   nr   have 
become  payable  by  the  happening  of  the  contingency  after   the 
bankruptcy,  and  before  proof  is  tendered,  may  be  admitted."  The 
case  of  Ex  parte  Thompson*  is  an  example  of   the    first  class. 
Here  there  was  no  debt  due  from  any  one  till  after  the  bankruptcy. 
Ex  parte  Myers  *  is  an  example  of  the  last  class. 

The  distinction  between  contingent  debts  and  contingent 
liabilities  is  also  clearly  admitted  in  the  cases  of  Hawkin  y.  Bennett « 
and  Warburg  v.  Tucker.^ 

In  the  present  case,  at  the  time  of  the  defendant's  insolvency,  it 
was  uncertain  whether  there  ever  would  be  any  liability  on  the 
policy.  It  was  a  liability  which  could  not  become  a  debt  unless 
a  loss  happened  :  it  was,  therefore,  not  a  debt  payable  upon  a  con- 
tingency ,  but  a  mere  contingent  liability  which  was  not  capable 
of  being  proved.  It  is  the  debts  due  by  the  insolvent,  that  are 
entitled  to  rank  upon  his  estate ;  and  it  is  only  the  debts  and 
liabilities  ^'  existing  against  him,  and  provable  against  his  estate/' 
that  he  is  discharged  from  under  the  98th  section  of  the  Act.  It 
follows^  therefore,  that  if  this  was  not  a  debt,  provable  against  his 
estate,  he  still  remains  liable.  How  could  the  contingent  liability 
of  the  defendant  in  this  case  upon  the  policy,  be  provable  before 
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the  assignee  ?     For  what  amount  could  the  plaintiff  have  claimed        ^^76. 
to    rank  upon  the  defendant's   estate  ?     And    what     amount   of       Rowah 
dividend  could  have  been  reserved  under  the  57th  section  until 
the  contingency  of  the  loss  of  the  vessel  should  happen,  or  how 
could  the  assignee  make  an  award  upon  the  value  of  such  a  claim  ? 
Such  a  contingency  is  not  pusceptible  of  valuation ;  and  therefore    Turns 
such  a  claim  is  not  provable.     It  is  a  mere  contingent  liability 
which  may  never  become  a  debt,  and  not  a  debt  dependent  on  a 
contingency,  and  therefore  the  57th  section  of  the  Act  does  not 
apply  to  it. 

For  these  reasons,  we  think  the  defendant's  certificate  of  dis- 
charge is  no  answer  to  this  action,  and  that  the  plaintiff  i?  entitled 
to  judgment. 

Judgment  for  plaintiff. 


BREWIXG  V.  JOHN  BERRYMAX  and  CAMPBELL  G.  BERRYMAN.        1876. 

February, 

Tort — Action  of — Damafes — Exemplary — Partners — Liability  of  one  for 

wrongful  act   of   Co-pa rtnfr — Pleading — Variance — Mortgagor 

in  possession  —Perso^a^  pmpertit — Action  f*r  injury  to 

— Necessity  of  specifying  particularly, 

A  partner  it  responnble  ibr  the  wrongfbl  acts  of  his  copartner  in  a  matter  oonnected 

with  the  partnership  bosinefls,  done  for  the  joint  benefit,  though  he  himself  personally 

had  nothing  to  do  with  the  tortious  acts. 
In  actions  of  tort,  the  mere  £ict  of  the  damages  being  high,  and  more  than  the  Court 

would  hare  giren,  is  not  a  sufficient  ground  for  disturbing  the  yerdict 
A  mortgagor,  in  possession  of  property,  is  properly  described  in  the  declaration  as  being 

*'  dozed  and  possessed'*  thereof. 
In  an  action  fbr  injury  to  personal  property  contained  in  a  building,  it  was  held  not 

necessary  to  speciQr  the  property  iigured,  a:  id  that  the  words  **  the  property  therein** 

were  sufficient. 

Trespass  on  the  case.  The  declaration  contained  four  counts. 
The  first  count  alleged  that  one  Elisha  Broad  was  seized  and 
possessed  of  a  certain  building  or  premises  in  St.  John,  called  a 
factory,  wherein  was  set  up  a  certain  steam  engine,  &c.,  and  the 
said  Broad,  being  so  seized  and  possessed,  demised  and  leased  to 
plaintiff  for  three  years  a  part  of  the  said  factory,  consisting  of 
two  rooms  with  the  apparatus  and  the  use  and  right  and  privilege 
of  having  and  using  the  driving  power  in  connection  with  said 
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^^75.  demised  premises  to  drive  plaintiff's  machinery;  that  during  con- 
Bbewiho  tinuance  of  said  demise,  the  defendants  by  assignment  of  the  said 
building,  factory  and  premises  together  with  said  steam  engine, 
&c.  from  said  Broad,  became  seized  and  possessed  (except  of  said 
two  rooms  with  ihe  apurtenances)  of  the  said  building,  factory, 
&c.     Yet  the  said  defendants,  &c. 

The  second  count  alleged  that  plaintiff  was  tenant  of  the  premises 
from  year  to  year. 

The  fourth  count,  which  is  the  one  on  which  the  verdict  was 
found,  and  is  therefore  the  only  one  which  it  is  important  to  set 
out,  was  as  follows  : — 

And  for  that  whereas  before  and  at  the  time,  &c.,  and  while  the  said 
plaintiff  was  tenant  of  the  premises  as  described  in  the  first  and  second 
counts  of  the  declaration  mentioned,  and  after  the  said  defendants  came  into 
possession  of  the  said  building,  factory  and  premises  described  in  the  said 
first  and  second  counts,  and  wherein  wt;re  the  said  plaintift^s  two  rooms 
as  described  in  the  first  and  second  counts  of  the  said  plaintiffs  declara- 
tion, the  said  defendants  wrongfully  contriving,  &c.,  heretofore,  to-wit, 
&c.,  wrongfully  and  injuriously  tore  down  and  removed  the  foundations  of 
two  chimneys  passing  through  the  aforesaid  rooms  of  the  said  plaintiff, 
which  he  had  so  rented  and  in  use  and  occupation  as  tenant,  as  d€^*ribed 
in  the  first  and  second  counts  of  the  said  declaration,  and  wrongfully 
caused  the  said  chimneys  to  fall  down  and  to  greatly  injure  the  premisi^ 
and  property  of  the  said  plaintiff  which  ho  had  in  the  said  premises  and 
to  expose  them  to  the  weather,  and  to  deprive  him  of  the  beneficial  use 
of  the  said  chimneys  ;  and  also  wrongfully  and  injuriously  removed  and 
obstructed  the  stairs  and  passage-way  leading  from  the  lower  part  of  the 
said  factory  building  and  premises  to  the  said  plaintifi'^s  said  rooms  and 
apartments  which  he  had  so  rented  as  aforesaid,  and  by  which  he  entered 
his  said  rooms  and  apartments,  and  for  a  long  time,  to-wit,  for  the  bj  ace 
of  six  months,  occupied  a  part  of  the  said  plaintifl'*s  demised  premises, 
and  deprived  the  said  plaintiff,  his  work  people  and  servants  of  the  means 
of  getting  to  his  said  rooms  and  apartments  and  of  the  bcmficial  use  of 
them;  and  by  reason  of  the  last  mentioned  premises  the  said  nlaintiff 
was  greatly  injured  in  and  deprived  of  his  business,  capital  and  premises 
de8(*ribed  in  the  first  ana  s<*x>nd  counts  of  the  said  deciaratio* ,  and  the 
said  premises  became  injured  and  useless  for  the  purpose  for  which  he 
was  accustomed  to  employ  and  had  employed  them,  and  the  said  plaintiff 
was  thereby  damnified  in  another  large  sum  of  money,  to-wit,  &c. 

At  the  trial  before  His  Honor  the  Chief  Justics,  at  the  Saint 
John  Circuit  in  May  1874,  the  following  facts  were  proved  : 

In  Nov.  1868^  Elisha  Broad  having  the  equity  of  redemption 
in  the  building  in  which  plaintiff's  rooms  weie,  and  being  in  pes- 
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session  verbally  agreed  with  the  plaintiff  to  let  him  have  two 
rooms  and  also  the  use  of  steam  power  to  drive  certain  machinery 
of  the  plaintiff,  who  was  engaged  in  the  business  of  sash  and  blind 
maker,  for  a  term  of  three  years  from  the  1st  of  May  following, 
at  a  rent  of  £60  per  annum.  Under  this  agreement  the  plaintiff, 
who  was  then  in  the  premises,  continued  in  possession  after  the 
Ist  of  May.  Subsequent  to  the  agreement,  on  the  18th  January, 
1869,  Broad  being  indebted  to  one  Wm.  Peters,  who  at  the  time 
of  the  agreement  was  mortgagee  of  the  premises,  made  to  him  an 
absolute  conveyance  of  all  his  right,  title  and  interest  in  the  pro- 
perty. On  the  9th  August,  1871,  Peters  conveyed  to  the  defen- 
dants, who  also  took  a  quit -claim  deed  from  Broad.  I'he  defendants, 
all  of  whom  had  separate  businesses  of  their  own,  were  engaged, 
along  with  one  Levi  H.  Young,  as  co-partners  in  the  manufacture 
of  bolt-  and  screws,  which  they  carried  on  in  the  factory  in  which 
were  the  rooms  leased  to  plaintiff,  under  the  name  of  "  The  New 
Brunswick  Bolt  Works  Company."  In  August  1871,  after  the 
defendants  had  become  the  owners  of  the  factory.  Young,  and  the 
foreman  of  the  company,  entered  upon  the  portion  of  the  premises 
occupied  by  the  plaintiff,  and  without  his  permission,  tore  down  a 
chimney,  in  consequence  of  which,  injury  was  done  to  lumber, 
blinds  and  other  property  of  the  plaintiff.  I^he  company  also  at 
the  same  time  deprived  plaintiff  of  his  steam  power,  thus  causing 
him  great  damage  and  altogether  stopping  his  business,  which, 
however,  the  Court  subsequently  decided  they  had  a  right  to  do. 
(See  Ante,  p,  115^.  It  was  shewn  that  the  chimney  was  torn 
down  by  Young  for  the  purpose  of  effecting  improvements  on  the 
defen  Janes'  property  for  the  purposes  of  the  Bolt  Works,  and  also 
that  the  bricks  were  appropriated  and  used  by  the  company,  though 
the  defendant,  John  Berry m.in,  had  no  personal  knowledge  of  this 
fact.  It  was  also  shewn,  that  he  had  n>»ver  personally  interfered 
in  the  management  of  the  company's  business.  Campbell  G.  Ber- 
ryman  also  said  he  gave  no  authority  to  Young  to  tear  down  the 
chimney,  particularly  in  the  mnnner  he  did,  which  was  admitted 
to  have  been  quite  unjustifiable  His  Honor  directed  the  jury 
that  they  misrht  take  into  consideration  the  circumstances  under 
which  the  act  was  done,  an<?  could,  if  they  thought  proper  to  do 
80,  give  exemplary  damages. 
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The  Jury  gave  the  plaintiff  $750  damages,  which  was  very 
much  beyond  the  actual  injury  done. 

In  the  following  Trinity  Term, 

A.  L  Palmer y  Q.  C,  on  behalf  of  the  defendants,  moved  lor  a 
new  trial. 

Under  ihe  fourth  count  the  plaintiff  could  not  recover  for  any 
injury  to  personal  property,  as  it  does  not  allege  any  injury  to 
personal  property.  It  should  have  alleged  what  the  property  is 
and  the  value  of  it.  (Ritchie,  C.  J.  I  said,  whatever  was  the 
immediate  consequence  of  pulling  down  the  chimney  the  defen- 
dants were  liable  for).  I  submit  that  evidence  of  that  point  was 
inadmissible ;  but  my  contention  now  is  that  it  is  not  declared  on ; 
1  Chit.  PL  410. 

2.  There  was  a  variance  in  plaintiff's  title,  as  proved,  from  that 
declared  on.  The  descriptive  title  in  the  first  and  second  counts 
is  imported  into  the  fourth  count.  It  alleges  that  plaintiff  was  tenant 
as  described  in  the  first  count  of  the  declaration.  It  alleges  a  lease  of 
two  rooms,  with  a  power  appurtenant ;  whereas  he  had  no  right  to 
the  power,  as  already  decided  by  the  Court, 

4.  The  declaration  alleges  that  Broad  was  seized  and  possessed. 
I  say  he  was  not  "  seized*' — he  was  only  tenant  at  will  to  Peters. 

4.  There  was  misdirection  in  telling  the  jury  that  the  defendants 
were  liable  as  partners  for  pulling  down  the  chimney.  There  was 
no  evidence  that  the  two  defendants  were  liable  for  that  act : 
it  was  a  fact  to  be  proved  affirmatively ;  the  pidling  down  the 
chimney  was  done  by  Young.  (Ritchie,  C.  J.  The  man  who 
acted  with  Young  in  pulling  down  the  chimney,  was  the  servant 
of  the  company,  not  the  servant  of  Young  alone).  There  was  no 
evidence  to  leave  to  the  jury  against  the  defendants.  Berryman 
and  Young  were  partners  in  the  bolt  and  screw  business,  and  had 
each  a  separate  business  of  their  own ;  it  was  entirely  a  limited 
partnership.  The  title  to  the  property  was  in  Berryman  and  not 
in  Young.  Berryman  said  they  did  not  contemplate  taking  down 
the  chimney.  I  deny  that  a  partner  can  be  made  liable  in  this 
way.  Young  must  either  have  been  actually  authoiiaEed  to  do  the 
act,  or  he  must  have  been  held  out  to  the  world  by  the  other  part- 
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ncT8  8B  having  the  authority  :  Wheatcroft  v.  Hickman ;»  la  re  ^^7^- 
Eng.  Sf  Ir.  Church  and  University  Assurance  Society,*  Part-  Bbbwdio 
nership  is  a  branch  of  the  law  of  agency:  2  Saund.  PL  if  Ev, 
One  partner  has  no  right  to  involve  another :  Petrie  v.  Lamont^ ; 
Lloyd  y.  Bellis.*  The  test  is  whether  Berryman  could  sue  Young 
in  trespass  for  pulling  down  the  chimney:  Storey  Part.  ^  166^ 
168.  Defendants  are  not  liable  for  the  act  of  their  servant.  If 
they  employed  him  to  make  bolts  and  he  chose  to  go  and  pull  down 
the  chimney — something  he  was  never  authorized  to  do — they 
cannot  be  made  liable  for  his  act.  There  is  no  inference  by  which 
defendants  can  be  liable.  Berryman  objected  to  Young  pulling 
down  the  cnimney.  The  chimney  having  been  pulled  down  by  a 
wr6ng  doer,  there  was  no  obligation  on  Berryman  to  rebuild. 
The  moment  the  bricks  were  pulled  down,  the  property  became 
Berr}  man's,  and  he  had  a  right  to  use  them  ;  it  is  no  evidence  of 
his  concurrence  in  the  previous  act  of  Young.  I  deny  that 
Young's  declaration  is  evidence  of  his  intention  about  pulling 
down  the  chimney.  (Ritchie,  C.  J.  The  question  is,  whether 
these  were  ficts  and  circumstrnces  to  be  left  to  the  jury).  I  say 
they  were  not  proper  facts  to  be  left  to  the  jury.  I  complaiu  that 
what  took  place  previous  to  the  pulling  down  of  the  chimney  was 
left  to  the  jury  as  evidence.  They  should  have  been  told  it  was  not 
evidence.  John  Berryman  had  nothing  to  do  with  rebuilding  the 
chimney.  (Ritchie,  C*.  J.  You  did  not  take  any  such  distinc- 
tion at  the  trial,  that  Campbell  Berryman  might  be  liable  and  the 
other  defendant  not  liable.) 

4.  The  damages  are  excessive.  ^tVithout  the  power,  the  rooms 
were  of  little  or  no  use  to  plaintiff.  He  had  no  legal  right  to 
the  power.  The  letter  from  his  attorneys  to  the  defendants  on 
^5th  July,  1871,  complains  of  the  refusal  to  furnish  the  power ; 
it  does  not  say  a  word  about  pulling  down  the  chimney ;  it  com« 
plains  of  alterations  and  repairs  in  adjoining  premises.  There  is 
no  way  of  accounting  for  damages  at  $750. 

Cur.  Adv.  Vuk. 

June  16thy  1874.     The  judgment  of  the  Court  was  delivered  by 

>  9  G.  B.  N.  S  47.  '  1  Gar.  &  Mar.  93. 

'1H.&M.86.  «87L.&£q.  646. 
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RiTCHiEi  C.  J.  This  was  a  case  of  trespass  by  one  partner. 
The  act  was  done  by  one  partner  for  the  use  and  benefit  of  the 
firm,  and  assented  to  by  the  other  partners  afterwards.  There  is 
no  variance.  Broad  was  seized  and  possessed  of  the  premises. 
As  related  to  this  tenancy,  Peters,  as  mortgagee  under  Broad, 
fully  assented  to  Broad  leasing  the  property.  The  declaration  was 
sufficient :  it  was  not  necessary  to  specify  the  property  injured  by 
the  pulling  down  the  chimney  ;  the  words,  "  the  property  therein/* 
do  not  mean  the  estate,  but  the  goods,  in  the  building.  We 
think  the  damages  in  the  case  too  large  and  will  grant  a  rule  on 
that  ground. 

Rule  A^isi. 

Oct.  15.  D.  S,  Kerr,  Q,  C,,  shewed  cause.  The  damages  are 
not  excessive.  In  actions  of  this  nature  the  jury  have  a  right  to 
look  at  all  the  circumstances,  and  they  were  properly  asked  by  the 
plaintiff  to  look  at  the  utter  want  of  feeling,  and  total  want  of 
regard  for  his  rights,  which  were  shewn  in  committing  the  wrong 
complained  of.  (Ritchie,  C  J.  The  question  really  is,  whether 
the  damages  are  so  great  as  to  show  the  jury  were  influenced  by 
improper  motives,  or  decided  upon  a  wrong  basis).  There  is  also 
another  principle  which  the  cases  may  not  have  kept  fully  in  mind — 
supposing  the  damages  to  be  higher  than  the  Court  might  give, 
that  is  no  reason  for  disturbing  the  verdict,  because  the  Court  can- 
not know  all  the  circumstances,  as  a  jury  do :  the  manner  in  which 
the  parties  swear,  their  honesty  or  chicaneiy,  all  must  afiect  the 
jurors'  minds.  When  a  man  shows  himself  utterly  heartless  and 
regardless  of  the  feelings  of  his  neighbour,  he  must  not  expect 
juries  to  measure  the  damages  too  accurately.  I  can  cite  nothing 
more  applicable  to  this  case  than  a  passage  which  occurs  in  Mayne 
on  Damages,  p.  18,  **  where  the  facts  disclose  fraud,  malice,  vio- 
lence,  cruelty,  or  the  like,  they  (the  damages)  operate  as  a  punish- 
ment, for  the  benefit  of  the  community,  and  as  a  restraint  to  the 
transgressor."  In  the  same  work,  on  page  241,  it  is  said,  that 
« consequential  loss  resulting  naturally  from  acts  which  are  in 
themselves  part  of  the  trespass,  may  be  proved  as  sabBtandve 
damages,  though  it  might  be  sued  for  as  a  distinct  gpronnd  of 
action,"  which  I  cite  to  show  that,  when  a  thing  is  not  made  a 
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part  of  the  cause  of  action,  it  may  be  used  to  aggravate  the  dam- 
ages: And  see  also  HitxUy  v.  Berg.^  In  Merest  y.  Haruey* 
"where  there  was  no  actual  injury  done,  and  the  jury  might  fairly 
havt;  taken  into  consideration  that  the  defendant  was  under  the 
influence  of  liquor  and  acted  hastily,  the  damages  were  awarded 
at  £500,  and  the  Court  refused  to  disturb  the  verdict. 

A.  L.  Palmer,  Q.  C;  in  support  of  the  rule.  Whatever  the 
measure  of  damages  might  be  as  against  Young,  the  defendants 
are  only  answerable  for  the  actual  damage  done.  If  I  employ 
another  to  do  my  business,  and  he  acts  in  an  unreasonable  manner, 
so  as  to  be  punishable  in  exemplary  damages,  surely  the  maxim 
respondeat  superior  does  not  muke  me  responsible  for  those.  The 
jury  really  have  given  damages  for  the  injury  to  the  plaintiflF's 
business  caused  by  the  defendants  stopping  the  power,  which  they 
had  a  perfect  right  to  do.  It  is  true  they  were  told  by  the  Judge 
not  to  do  so,  but  the  evidence  was  before  them,  it  having  been 
given  under  the  other  counts  of  the  declaration,  and  it  must  have 
formed  the  principal  ground  for  the  excessive  damages  in  the  case. 
Without  the  power,  it  was  admitted,  the  occupation  of  the  plain- 
tiff's premises  was  valueless  to  him.  (Ritchie,  C.  J.  No  one 
who  heard  this  case  tried  or  reported,  can  help  seeing  the  difficulty 
a  jury  would  have  in  disabusing  their  minds  of  the  injury  done 
the  plaintiff  by  depriving  him  of  the  power,  because  the  two  acts 
are  so  intimately  connected  together.  The  plaintiff  was  a  young 
mechanic  who  was  doing  a  flourishing  business,  and  the  injury 
done  him  by  the  defendants  was  no  doubt  very  great ;  but  to  say 
his  business  was  broken  up  by  the  taking  down  of  the  chimney  is 
not  accurate,  for  it  must  have  been  by  reason  of  their  stopping  the 
power,  which  they  had  a  right  to  do).  But  all  those  facts  were 
before  the  jury,  and  were  urged  by  the  plaintiff's  counsel  as  a 
ground  for  heavy  damages.  I  have  to  admit  that  to  the  usual 
extent  we  are  liable  under  the  doctrine  of  respondeat  superior  ;  but 
our  liability  is  confined  to  the  results  of  the  injury.  If  exemplary 
damages  are  sought,  the  man  who  is  actually  personally  guilty  of 
the  wrongful  act  must  be  selectedi  whom  it  is  sought  to  punish. 
Suppose  I  hire  a  man  to  drive  an  omnibus,  and  in  the  exercise  of 
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his  lawful  occupation  he  injures  another,  I  am  responsible  ;  but  if 
he  acts  through  spite,  can  I  be  punished  in  exemplary  damages  ? 
Clearly  not.  In  Mayne  on  Damages,  the  case  of  Clarke  v.  Newsman,^ 
is  cited,  in  which  it  was  held  that  in  an  action  against  two,  the 
motive  of  one  cannot  be  made  matter  of  aggravation  against  the 
other.  In  the  case  of  Emblen  v.  Myers*  which  is  relied  on  to  sup- 
port exemplary  damages  in  actions  on  the  case,  the  conduct  of  the 
defendant  was  very  different  from  that  of  these  defendants,  as  there 
he  stood  by  and  told  his  workmen  to  tear  the  house  down  as  they 
liked.  The  interests  of  society  do  not  require  that  the  same  dam- 
age's should  be  measured  out  in  a  case  like  the  present,  and  in 
that  case,  where  the  wrongful   motive   was  that  of  the  defendant 

himself. 

Car,  Adv.  Valt. 


The  judgment  of  the  Court  was  now  delivered  by 
Ritchie,  C.  J.  One  question  raised  in  this  case  is,  whether 
the  defendant,  John  Berryman,  can  be  liable  for  the  amount  of 
damages  found — he  not  having  personally  taken  any  part  in  the 
wrongful  act  committed  by  the  other  defendant.  But  docs  any 
such  question  really  arise  here  as  to  the  proper  measure  of  damages, 
where  one  co-trespasser  has  acted  from  improper  motives,  in  which 
the  other  has  not  participated,  or  as  to  how  the  damages  ought  to 
be  assessed  in  reference  to  the  acts  and  motives  of  the  most  guilty, 
or  the  most  innocent  party  ?  It  being  assumed,  as  it  must  now  be, 
that  the  defendants  were  both  liable  for  the  act  complained  of, 
viz.,  the  pulling  down  the  plaintiflTs  chimney,  and  the  injury  to  his 
property,  they  must  both  necessarily  be  liable  for  the  manner  in 
which  it  was  done.  There  were  no  distinct  or  unconnected  acts 
of  one  or  other  of  the  defendants,  to  make  one  or  other  more 
culpable,  so  far  as  the  plaintiff  was  concerned.  What  he  com- 
plains of  is,  that  being  in  the  lawful  and  quiet  occupation  of  his 
tenement,  and  in  the  peaceable  prosecution  of  his  business,  his 
property  was  invaded,  and  his  business  interfered  with,  and,  as  he 
alleges,  destroyed.  The  wrong  thus  complained  of  was  found  to 
be  the  joint  and  several  tort  of  both  the  defendants,  done  by  one 
for  their  ]oint  benefit,  and  in  which  benefit  both  clearly  partid- 
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pated.  Is  there  anything  in  the  case  that  would  justify  the  jury 
in  discriminating  (if  they  had  the  right  to  do  so,)  between  the 
liability  of  the  defendants  ?  If  the  plaintiff  is  entitled  to  recover 
for  the  wrong,  why  should  not  the  full  amount  he  is  entitled  to  be 
borne  equally  by  both  defendants  ? 

This  case  is  widely  different  from  that  of  two  co -trespassers, 
each  making  himself  liable  by  his  own  acts  and  conduct.  Here 
the  defendant,  John  Berryman,  is  liable,  not  because  he  indi- 
vidually and  p  rsonally  did  any  tortious  acts,  but  because  the  law 
holds  him  responsible  lor  the  wrongful  acts  of  his  co-partner,  the 
other  defendant,  in  a  matter  connected  with  the  paitnership  busi- 
in  other  words,  he  committed  the  tort  by  his  servant,  agent 
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and  partner,  and  therefore  is  equally  liable  with  the  person  for 
whose  acts  the  law  thus  holds  him  responsible  ;  and  therefore,  in 
this  case,  the  plaintiff  is  entitled  to  recover  from  both  defendants 
the  damages  for  the  whole  injury  he  has  sustained  from  the  joint 
act  of  trespass. 

As  to  the  other  point — the  excessive  damages — though  we  admit 
that  the  damages  are  high,  and  higher  than  we  should  have  given, 
still  we  cannot  say  thai  the  amount  is  so  excessive  that  justice  * 
requires  that  the  cause  should  go  down  to  another  trial. 

In  Williams  v.  Currie^  where  a  landlord  caused  injury  to  the 
crops  of  his  tenant  by  felling  and  removing  timber,  without  ob- 
taining the  tenant's  leave  to  enter,  and  the  jury  assessed  the 
damages  at  £300,  the  Court  refused  to  interfere,  although  the  net 
value  of  the  entire  crops  did  not  exceed  £200.  Maule,  J.,  said, 
**  When  we  consider  that  the  acts,  of  which  the  plaintiff  complains, 
were  not  only  detrimental  to  the  plaintiff,  but  profitable  to  the  defen- 
dant, and  that  the  verdict  does  not  very  much  exceed  the  amount 
of  actual  damage  proved,  I  think  we  should  be  usurping  the 
legitimate  province  of  the  jury  if  we  were  to  interfere."  And 
Cresswell,  J.,  said,  "  In  cases  of  this  sort,  it  is  not  to  be  expected 
that  a  iury  will  measure  their  verdict  so  nicely  as  in  cases  of  con- 
tract ;  and  therefore  it  is  exceedingly  difficult  for  the  Court  to 
draw  the  line  at  which  their  interference  ought  to  stop." 

These  observations  are  very  applicable  to  the  present  case,  where 
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the  actfi  complained  of  were  not  only  detrimental  to  the  plaintiff, 
by  destroying  his  business,  at  all  events  for  a  time,  but  were  also 
profitable  to  the  defendaats  in  enabling  them  to  carry  out  their 
intentions  in  the  alteration  of  their  factory.  We  think,  therefore, 
that  we  shoidd  not  be  justified  in  interfering  with  the  verdict. 

Bule  ilischiiryed. 


1876. 


FAIRWEATHER  Absio^er  of  HAXKY,  \y  Ixsolvext  uxder  Ixsolvext 

Act  op  1869  r.  NEVFRS. 

Insolvrnt  Art  of  1869 — liepUvin —  Where  Writ  directed  to  Sheriff  who  was 
an  Tn»ijector  of  Insolvent^*  estate —  WheOur  irill  be  set  aside — Interest, 

PlftiDtiff  as  Aasignee  of  the  estate  of  H.  an  InsoWent.  broaght  repleTin,  the  writ  being 
directed,  to  and  served  by,  the  Sheriff,  who  was  also  an  Inspostor  of  the  estate  ; 

Held,  That  the  Sheriff,  as  Inspector,  was  interest^-d  in  the  suit,  and  the  writ  of  replevin 
was  set  aside. 

This  was  an  application  made  on  behalf  of  the  defendant  to  set 
aside  a  writ  of  replevin  issued  in  this  cause,  referred  to  the  Court 
by  Allen,  J.  The  ground  of  the  application  was  that  the  Sheriff 
of  Sunbury  County,  to  whom  the  writ  was  directed,  and  who 
had  served  it  on  the  defendant,  was  one  of  the  inspectors  of 
the  Insolvent's  estate,  and  therefore  an  interested  party  in  ihe 
cause. 

C.  H.  B.  Fisheff  in  support  of  the  motion,  contended  that,  as 
the  inspector  controlled  the  assignee,  he  was  virtually  the  plaintiff. 
He  could  scarcely  avoid  being  prejudiced,  and  it  would  be  very 
dangerous  if  he  should  have  the  power  of  summoning  the  jury  in 
case  a  writ  de  proprietate  probanda  should  issue,  and  presiding 
upon  the  triaL 

Harrison^  contra.  The  inspector  is  not  personally  interested. 
Here  it  is  not  shewn  that  he  was  a  creditor.  (Ritchie,  C.  J.  The 
creditors  having  power  to  appoint  one  of  their  number  an  inspec- 
tor, is  not  the  buithen  on  you  to  show  he  is  not  a  creditor? 
Weudon,  J.  The  defendant  could  not  show  the  sheriff  was  a 
creditor.  Wetmore,  J.  Ought  not  the  presumption  to  be  that 
the  sheriff,  being  a  public  officer,  acts  properly  ?  and  is  not  the 


NETSMt 


HILAKY  TERM,  XXX^IU  VICT.  55 

burthen  on  the  other  side  to  show  the  disqualification?)     We        1876. 
might  send  the  writ  deprop.  prob,  to  the  coroner.     (Ritchie,  C.  J.   Faibwrathi 
How  could  that  be  done  ?     How  could  the  coroner  hand  over  the  *'• 

goods  to  the  successful  party,  as  the  sheriff  would  have  them  ? 
Can  you  show  any  authority  for  that  ?).  No.  But  the  application 
is  made  too  soon,  as  no  writ  de  prop.  prob.  is  yet  issued.  (Allen,  J. 
Unless  you  can  show  the  writ  went  properly  to  the  sheriff",  you 
cannot  make  anything  of  your  position.)  Suppose  the  sheriff  were 
interested,  would  that  prevent  his  serving  a  writ  ?  (Ritchie,  C.  J. 
That  is  not  the  question,  but  I  take  it,  if  the  sheriff  issued  a  writ 
at  his  own  instance  and  served  it,  it  would  be  bad.)  It  is  sub- 
mitted, however,  that  the  inspector  had  no  interest :  his  office  is 
simply  one  of  skill.     Crane  v.  Adams  *  was  cited. 

Rains/ord,  in  reply. 

Cur,  Adv,  Vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RiTCHiK,  C.  J.  The  34th  section  of  the  Insolvent  Act  of  1869 
defines  the  powers  and  duties  of  Inspectors  as  follows:  "They 
shall  superintend  and  direct  the  assignee  in  the  performance  of  all 
his  duties  under  this  Act."  The  72nd  section  provides  further 
that  it  shall  be  their  duty,  and  that  of  the  assignee  under  their 
direction,  to  examine  all  claims  filed  before  them,  &c.  From  these 
sections  it  appears  that  the  Inspector  really  stands  in  very  much 
the  same  position  as  the  debtor  would  have  been  in  if  no  assign- 
ment had  been  made ;  and,  as  it  is  one  of  the  fundamental  princi- 
ples of  the  administration  of  justice  that  those  who  are  called  upon 
to  administer  the  law  and  decide  the  rights  of  parties,  should  be 
entirely  free  from  interest^  we  do  not  think  the  Inspector  of  this 
estate  was  a  ])roper  person  to  predde  as  Sheriff.  The  proceedings 
are  irregular  in  the  writ  being  directed  to  him^  and  it  must  be  set 
aside. 

Judgment  accordingly. 
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1876.  DAVIDSON  v.  KING,  et  al 

Ffhruary 

^"""■~~~~  Intercolonial  Railway — Contract4)rs  for  coiistruction  of — Power  to  enter  on 

pHvate  lands  ami  cut  timber  —  Trespass — 31  Fir.  c,  13 — Ultra 
vires — Replevin — Service  of  Writ — Pleading. 

Ihe  Act  81  Vie,  o.  18,  §  8,  gi^es  no  power  to  persons  who  haye  oontraoted  to  supply 
Sleepers  to  be  used  on  the  Intercolonial  Railway,  to  enter  on  priyate  lands,  without 
the  owner's  permission,  and  out  timber  for  the  purpose  of  supplying  such  Sleepers 

In  replevin ,  a  plea  alleging  that  at  the  time  of  issuing  and  service  of  the  Writ,  the 
Goods  were  not  in  Defendant*s  possession,  without  trayersing  the  wrongful  taking, 
is  bad. 

Replevin  brought  to   recover  a  quantity  of  ties  and  sleepers 
alleged  to  have  been  taken  from  the  plaintiff's  land.     The  defen- 
dants pleaded  :   Ist,  non  cepit.     The  2nd   and  3rd  pleas,  which 
were  substantially  alike,  alleged  that  after  the  passing  of  the  Act 
of  the  Parlinmcnt  of  Canada,  respecting  the  construction  of  the 
Intercolonial  Railway,   31  Vic,  c.  13,  and    after  the  passing  of 
another  Act  of  the  said  Parliament  respecting  the  Public  Works 
of  Canada,  (31  Vic,  c  12,)  certain  persons,  namely,  Aquila  Walsh 
Esq.,  &c,    were  appointed   commissioners  under    the  said    Act 
respecting  the  construction  of  the  Intercolonial  Railway,  and  took 
and  had  charge  of  the  building  and  construction  of  the  said  rail- 
way ;  that  the  said  commissioners,  in  pursuance  of  the  power  and 
authority  vested  in  them  by  the  said  several  Acts,  afterwards,  and 
before  the  time  mentioned   in  the  declaration,  to-wit,  on,  &c, 
**  entered  into  a  contract  in  writing  with  the  defendant  for  the 
supply  and  delivery  of  cross-ties  or  sleepers  on  that  portion  of  the 
Intercolonial  Railway  known  as  section  No.  23,  for  the  purpose  of 
building  and  making  the  said  railway,  which  said  contract  was  at 
the  time  when,  &c.,  and  still  is  in  full  force  and  effect,"  of  whieh 
the  plaintiff  had  notice  ;  that  after  the  making  of  the  said  contract, 
and  while  the  same  was  in  full  force,  and  while  the  defendants  were 
contractors  within  the  meaning  of  the  said  Acts  of  Parliament,  the 
plaintiff  was  seized  and  possessed  of  certain  closes  mentioned  in 
the  declaration,  contiguous  and  adjacent  to  the  said  railway,  upon 
which  closes  there  were  then  growing  divers  trees  fit  and  proper 
to  be  made  and  converted  into  ties  and  sleepers  of  the  kind  and 
description  mentioned  in  the  said  contract ;  chat  the  defendants, 
as  such  contractors,  gave  notice  to  the  plaintiff  that  they  required 
the  said  trees  for  the  purpose  of  converting  them  into  ties  or 
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sleepers  to  be  laid  on  the  said  railway  under  the  said  contract,  and  ^^'^^' 
demanded  the  said  tre«8,  and  offered  to  pay  the  plaintiff  the  value  Davidson 
thereof,  but  he  refused  to  deliver  them  to  the  defendants,  or  to 
permit  them  to  take  the  said  trees ;  whereupon  the  defendants,  as 
such  contractors,  and  in  order  to  obtain  the  ties  or  sleepers  neces- 
sary for  the  construction  and  building  of  the  railway,  which  was 
one  of  the  public  works  of  Canada,  and  in  pursuance  of  the  power 
and  authority  vested  in  them  as  such  contractors  by  the  said  Acts  of 
Parliament,  entered  upon  the  plaintiff's  close,  and  cut  down  divers 
trees  there  growing,  in  order  to  make  and  convert  them  into  ties 
cr  sleepers  for  the  building  and  construction  ol  the  said  railway, 
as  the  defendants  lawfully  might  do,  whereby  the  property  in  the 
said  ties  or  sleepers  became  vested  in  the  defendants. 

The  fifth  plea  (the  only  other  which  it  is  necessary  to  mention) 
stated  that,  at  (he  time  of  issuing  the  writ  of  replevin,  and  at 
the  time  of  the  service  thereof  by  the  Sheriff,  the  goods  and 
chattels  were  not  in  the  possession  of  the  defendants,  but  in  the 
possession  of  the  Railway  Commissioners ;  and  that  the  defendants, 
not  being  in  possession,  should  not  have  been  served  with  the  writ, 
but  that  it  should  have  been  served  on  the  Commissioners. 

Demurrer  to  2nd,  3rd  and  5th  pleas :  Joinder. 

Wtldcrij  Q.  C,  in  support  of  the  demurrer. 

Taking  the  5th  plea  first,  it  is  bad  as  being  an  admission  that 
the  defendants  took  the  goods.  Replevin  is  for  an  unlawful 
taking,  and  non  cepit  is  the  plea  which  puts  that  in  issue.  By 
handing  che  property  over,  the  defendants  are,  as  to  us,  still  liable 
for  tha  detention.  (Ritchie,  C.  J  All  you  have  to  do  is  to 
prove  that  they  took  the  goods  and  had  them  at  the  place 
mentioned  at  the  time  alleged.) 

The  2nd  and  3rd  pleas  are  very  important,  as,  if  they  prevail, 

the  Dominion  Government  have  very  expensive  powers.      The 

question  is,  does  the  8th  section  of  the  Act  31  Vict.  c.  13,  give  the 

railway  contractors  power  to  so  where  they  please  and  cut  and 

carry  away  timber  ?     (Ritchie,  C.  J.     What  clause  is  ihere,  by 

which  the  plaintiff  could  get  compensation  ?)     There  is  no  such 

clause.     Chapter  12  of  the  81  Vic.  provides  that  the  Minister  of 

Public  Works  may  take  lands^  timber,  &c.,  for  which  compensation 

shall  be  made.     (Ritchie^  C.  J.     The  Minister  has  done  nothing 
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^^^'^-  here,  therefore  that  Act  has  no  application.)  Coming  here  to  take 
DAviDrOH  awav  our  rii'hts,  the  defendants  are  bound  to  show  thev  are  con- 
tractors  and  come  within  the  provisions  of  the  Act  of  Parliament: 
they  must  also  show  that  th«^y  could  no":  get  the  sleepers  and  ties 
elsewhere.  Thev  should  also  show  how  close  the  land  was  lo  the 
railway — the  statement  that  it  was  "contiguous"  is  not  enough. 
Even  if  they  could  cut  the  timber,  we  had  a  right  to  hold  it  until 
we  received  compensation  from  the  Commissioners.  Again,  this 
Act  is  unconstitutional,  as  being  an  iuterference  with  rights  of 
pro|)t'rty  and  civil  rights  within  this  Province.  (Ritchie,  C.  J. 
What  right  has  the  Dominion  Parliament,  even  if  incident  to  the 
building  of  a  railway,  to  build  it  at  the  expense  of  the  people  of 
this  Province?  What  section  of  the  British  America  Act  gives  it 
this  power  1)  There  can  clearly  be  no  such  power,  as  this  belongs 
exclusively  the  local  Lc^gislature.  Besides,  it  is  a  question  whether, 
under  a  fair  construction  of  the  Act,  it  means  anything  more  than 
the  cutting  of  buhhes,  &c.,  for  preparing  the  road  bed.  It  would 
be  a  monbfrous  proposition  if  this  plea  can  prevail. 

S,  It,  Thomson y  Q^  C,  contra.  Unless  the  Dominion  P.ulia- 
ment  has  exclusive,  absolute  power  under  the  Imperial  Act,  for 
the  constructi<m  of  the  Intercolonial  Railway,  the  Act  would  be 
nugatory  :  unless  it  could  take  land,  it  could  not  build  the  road. 
As  to  it,  the  Federal  Parliament  has  the  same  power,  as  the  Local 
Legislature  has  as  to  an  entirely  local  railway,  'flic  question  of 
ultra  vires  cannot  possibly  arise.  As  well  might  it  be  nrgued  that 
the  Insolvent  Act  is  ultra  vires  because  it  interferes  with  private 
rights  :  but  see  Reg,  v.  Chandler.^  The  Act  says  *•  the  Commis- 
sioners shall  have  full  power  and  authority  by  themselves,  their 
euTineers,  agents,  workmen,  servants  and  contractors,"  to  enter 
upon  lands  and  cut  or  remove  trees.  (Ritciiik,  C.  J.  They  must 
go  in  under  the  commissioners.)  Being  contractors,  and  going  in, 
the  defendants  necessarily  go  in  under  the  co.nmissioners.  If  the 
authority  was  for  a  man  by  himself  and  his  servants  to  enter,  would 
there  have  lo  be  express  authority  to  the  servants  ?  (Ritchie,  C.  J. 
Clearly  so.)  It  might  be  so  in  the  case  of  a  merely  menial  ser- 
vant, but  not  of  a  contractor.  The  Commissioners  might  be  liable, 
and  be  obliged  to  submit  the  matter  to  arbitration.     It  is  important 

*  1  Han*  648. 


HILARY  TERM,  XXXVIII  YICT.  529 

to  read  section  8  In  connection  with  sub-section  4  of  section  6.     I        ^^''^ 
confess  I  was  much  struck  at  first  with  the  objection  that  the  Act     Davidson 
wns  ultra  vireSy  and  as  to  the  great  powers  these  defendants  sought  *'* 

to  exercise  ;  but  I  am  now  more  impressed  than  ever  that  these 
pleas  are  good. 

As  to  the  5th  plea,  the  law  of  replevin  is  completely  altered  by 
the  Revised  Statutes.  Suppose  I  am  a  wrong-doer,  and  the  pro- 
perty has  passed  out  of  me,  why  shouM  they  replevy  from  me  ?  I 
have  not  the  property  for  them  to  gee  it  back.  If  I  take  A's  pro- 
perty r»nd  sell  it  to  B.,  and  the  former  replevys  from  the  latter, 
that  would  be  no  answer  to  an  action  against  me.  The  word 
"  detaining"  in  §  9  of  the  1  Rev.  Stat.,  c.  126,  is  intended  to  apply 
to  a  case  where  the  goods  get  rightfully  into  a  party's  hands  and 
he  refuses  to  give  them  up.  The  writ  must  be  served  upon  the 
party  in  possession  :  §  9. 

Wc/Jon,  Q.  C,  in  reply.     The  result  of  the  argument  of  the  other 

side  is,  that  A.  may  take  B's  goods  wrongfully — for  which  replevin 

would  lie — but  may  free  himself  from  an  action  by  wrongfully 

handing  them  over  to  C. 

Cur.  Adv.  VuU. 

The  judgment  of  a  majority  of  the  Court  (Ritchie,  C.  J.,  and 
Allen,  Weldon  and  Fisher,  J.  .1.)  was  now  delivered  by 

Ali>en,  J.  The  6th  section  of  the  Act  for  the  construction  of 
the  Intercolonial  Railway,  (31  Vict.  c.  13),  enacts  as  follows : — 
"  The  Commissioners  shall  have  full  power  and  authority  by 
themselves,  their  engineers,  agents,  workmen,  servants,  contrac- 
tors, and  the  servants  and  workmen  of  such  contractors:"  1st,  To 
explore  and  survey  the  country  between  Riviere  du  Loup  and 
Truro.  2nd,  For  that  purpose  to  enter  upon  any  public  or  private 
land.  3rd,  To  make  surveys,  &c.,  on  such  lands  necessary  for 
fixing  the  site  of  the  railway,  and  to  set  out  and  ascertain  such 
parts  of  the  lands  as  shall  be  necessary  and  proper  for  the  railway. 
4ta,  To  fell  and  remove  any  trees  standing  on  any  land  where  the 
railway  shall  pass,  to  the  distance  of  four  rods  from  each  side 
thereof.  The  8th  section  enacts  as  follows : — "  The  Commis- 
Eioners  or  Contractors  may  enter  with  workmen,  carts,  carriages 
and  horses  upon  any  lands,  and  deposit  thereon  soil^  trees^  &c.,  or 
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1875.        other  material  found  on  the  line  of  railway,  or  works  connected 

Davidbon     therewith ;  or  for  the  purpose  ot  digging  up,  quarrying,  or  carry- 

KiHo         ^"^  away  earth,  stones,  gravel,  or  other  material,  and  cutting  down 

and  carrying  awnj  trees,  bushes,  logs,  yoles,  and  brushwood  therefrom 

for  the  making  and  ])re2)aring  of  such  railway.*^ 

It  is  under  the  latter  part  of  this  section,  if  at  all^  that  the  defen- 
dants must  justify  their  entry  on  the  plaintiff's  land,  and  the  taking 
away  his  trees,  and  their  right  to  do  this  must  be  clearly  made 
out.  The  question  arises,  what  is  meant  by  the  word  **  contractors,*^ 
in  this  section  ? 

The  16th  section  declares,  that  the  commissioners  shall  build 
the  railway  by  tender  and  contract  after  the  plans  and  specifications 
therefor  shall  have  been  duly  advertised,  and  they  shall  accept 
the  tenders  of  such  contractors  as  shall  appear  to  them  to  be  pos- 
sessed of  sufficient  skill,  experience  and  resources  to  carry  on  the 
work,  or  such  portions  thereof  as  they  may  contract  for  ;  provided 
that  no  contract  under  this  section  involving  an  expense  of  $10,000 
or  upwards  shall  be  concluded  by  the  commissioners  until  sanc- 
tioned by  the  Governor  in  Council.  The  three  following  sections 
provide  for  security  being  taken  for  the  due  performance  of  any 
such  contracts ;  for  the  chief  engineer's  certificate  of  the  due  per- 
formance of  the  work  ;  and  that  no  member  of  Parliament  shall 
be  a  contractor,  or  a  party  to  any  contract  for  the  construction  of 
the  railway,  or  any  part  of  it. 

Acts  of  Parliament  giving  to  companies,  or  public;  bodies,  com- 
pulsory powers  to  take  the  land  or  property  of  others,  must  be 
strictly  constiued,  and  the  powers  conferred  must  be  employed 
by  them  strictly  with  reference  to  those  objects  only.  In  Caring- 
ton  V.  The  Wycombe  Ry.  Co.^  V.  Ch.  Stuart  says,  *'  Considering  the 
enormous  powers  conferred  by  the  Legislature  upon  railway  com- 
panies in  enabling  them  to  compel  proprietors  to  part  with  their 
lands,  it  is  the  duty  of  the  Courts  to  see  that  these  powers  are 
scrupulously  exercised,  and  that  companies  do  not  go  beyond  the 
powers  which  have  been  granted  to  them."  This  language  ib 
adopted  by  Lord  Justice  Selwyn  in  giving  judgment  in  the  same 
case  on  appeal.' 

Again,  in  Galloway  v.  The  Mayor  of  London*  the  Lord  Chan- 
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cellor  said,  "  The  case  of  the  appellant  rested  on  a  principle  well  ^^75. 
recognized,  and  founded  on  the  soundest  principles  of  justice.  Davidson 
The  principle  is  this,  that  when  persons  embarking  in  great  under- 
takings, for  the  accomplishment  of  which  those  engaged  in  them 
have  received  authority  from  the  Legislature  to  take  compuhorily 
the  lands  of  others,  making  to  the  latter  proper  compensation,  the 
persons  so  authorised  cannot  be  allowed  to  exercise  the  powers 
conferred  on  them  for  any  collateral  object,  that  is,  for  any  pur- 
poses except  those  for  which  the  Legislature  has  invested  them 
with  extraordinary  powers." 

Now,  who  are  the  persons  who  are  authorised  by  the  Railway 
Act  to  enter  upon  private  property  and  cut  down  and  carry  away 
the  trees  therefrom  ?  Clearly,  to  our  minds,  it  is  only  the  Com" 
missioners,  or  those  persons  who  have  entered  into  contracts  with 
them  to  construct  the  road ;  and  not  persons  who  have  merely 
entered  into  a  contract  to  supply  sleepers  to  be  used  on  the  road. 
Looking  at  the  various  sections  of  the  Act,  we  think  that  is  the 
proper  meaning  of  the  word  **  contractors"  in  section  8. 

The  defendants  are  bound  to  make  out  clearly  a  right  to  enter 
on  the  plaintiff's  land  and  cut  his  trees.  If  the  Act  under  which 
they  justify  their  entry  leaves  the  matter  in  doubt,  they  must  fail ; 
because,  as  V.  Ch.  Stuart  says,  it  is  the  duty  of  the  Court  to  see 
that  the  powers  given  by  the  Act  are  scrupulously  exercised,  and 
that  the  commissioners,  or  the  defendants  professing  to  act  under 
them,  do  not  go  beyond  the  powers  which  the  Act  has  conferred. 

If  the  construction  contended  for  by  the  defendants  were  to 
prevail,  what  limit  would  there  be  to  their  right  to  enter  on  lands 
and  cut  timber?  Would  it  be  confined  to  lands  contiguous  to  the 
railway,  or  could  they  go  upon  other  lands  wherever  they  found 
timber  to  suit  their  purpose  ?  And  if  these  defendants  have  the 
right  to  enter  and  cut  timber,  why  should  not  a  person,  who  has 
contracted  with  the  commissioners  to  build  a  railway  station,  have 
a  like  right  to  enter  on  any  land  he  pleased  and  cut  any  lumber 
he  required  for  the  purpose  of  his  building  ?  We  can  see  no  dis- 
tinction between  the  two  cases.  In  our  opinion,  therefore,  the 
second  and  third  pleas  are  bad. 

The  fifth  plea  states,  that  at  the  time  of  issuing  the  writ  of 
replevin,  and  at  the  time  of  the  service  thereof  by  the  sheriff,  the 


CASES  IN  THE  SUPREME  COURT. 

goods  and  chattels  were  not  in  the  possebsion  of  the  defendants^ 
but  in  the  possession  of  the  railway  commissioners ;  and  that  the 
defendants,  not  being  in  possession,  should  not  have  been  served 
with  the  writ,  but  that  it  should  have  been  served  on  the  commis- 
sioners. 

We  think  this  plea  is  bad  for  several  reasons.  It  does  not  traverse 
the  wrongful  taking  of  the  goods  by  the  defendants,  nor  the 
wrongful  detention  of  them  up  to  a  certain  time,  but  endeavors  to 
put  in  issue  a  mere  question  of  practice,  viz,,  whether,  when  the 
defendants'  possession  of  the  goods  ceased,  the  writ  should  not 
have  been  served  on  the  commissioners.  But  replevin  lies  for  a 
wrongful  taking,  though  the  possession  of  the  defendant  may  have 
ceased  :  Com.  Digest,  Replevin  (A.)  A  matter  of  practice  is  no  de- 
fence to  the  action,  and  cannot  be  pleaded  :  Sandon  v.  Proctor,^ 

Wetmore,  J.     I  am  not  prepared  to  say  that  under  the  8th 
section  of  the  31  Vic.  c.  18,  a  contractor  with  the  commissioners 
«imply  for  the  building  and  completing  a  portion  of  the  railway 
would  be  entitled  to  enter  on  any  land,  (usinar  a  part  of  the  words 
of  the  8th  section),  **for  the  purpose  of  digging  up,  quarrying  and 
carrying  away  earth,  stones,  gravel  or  other  material,  and  cutting 
down  and  carrj'ing  away  trees,  bushes,  logs,  poles  and  brushwood 
therefrom,  for  the  making  and  preparing  of  such  railway."     The 
wording  of  the  section  is,  the  commissioners  or  contra<:iors  may 
«nter  with  workmen,  carts,  &c.,  for  such  purpose.     The  13th  sec- 
tion provides  powers  for  commissioners  with  respect  to  the  pur- 
tjhase  of  land   or  other  property  necessary  for  the  construction, 
maintenance  and  use  of   the   railway.      It  says,  they  may  con- 
tract for  the  purchase  of  any  land  or  other  property  necessary 
for  the  construction,  maintenance  and  use  of  the  railway  nt  such 
prices  as  may  be  agreed  upon,   and  they  may  contract  and  agree 
on  the  amount  of  compensation  to   be  paid  for  any  damages  sus- 
tained by  reason  of  anything  done  under  and  by  authority  of  thi 
Act.     By  the  14th  section  the  commissioners  and  owner  failing  t 
agree  on  the  value  or  compensation,  the  matter,  on  request  of  t} 
claimant,  may  be  referred  to  the  official  arbitrators. 

If  the  commissioners  think  a  portion  of  lumber,  whether  a 
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tiguous  or  not  to  the  line  of  railway,  is  required  for  the  making         ^^'*^' 
and  preparing  of  the  railway,  they  may  purchase  it,  or  it  may  be,      Davidboh 
they  can  enforce  the  appropriation  of  it  under  the  Act  for  railway 
purposes.     No  difficulty  could  arise  where  tho  commissioners  and 
party  interested  agree  on  a  price  for  the  purchase.     If  they  do  not 
agree,  then  the  aid  of  the  official  arbitrators  can  be  called  in. 

The  Act,  I  think,  does  not  provide  for  the  taking  of  any  per- 
son's property  without  provision  being  made  for  compensation. 
The  commissioners  can  call  in  the  official  arbitrators  on  request  of 
the  claimant.  This,  I  apprehend,  applies  to  cases  where  the 
commissioners  are  acting.  When  the  commissioners  have  con* 
tracted  for  building  any  section  of  the  railway,  then  what  have 
they  to  do  with  how  the  materials  are  obtained,  or  where  they 
come  from,  or  what  price  is  to  be  paid  for  them,  unless,  indeed, 
provision  to  regulate  such  matters  is  embodied  in  the  contracts  ? 
And  what  has  the  contractor  to  do  with  the  official  arbitrators  ? 
The  14th  section  provides,  whenever  the  commissioners  or  any 
such  party  fail  to  agree,  then  the  official  arbitrators  can  be  applied 
to.  By  whom  ?  I  think  not  by  a  contractor  for  constructing  a 
portion  of  the  road,  when  the  section  says  the  commissioners. 

The  16th  section  provides  for  tenders  and  contracts,  and  says  the 
commissioners  shall  build  such  railway  by  tender  and  contract.  I 
can  imagine  there  being  a  quantity  of  lumber  contiguous  to  the 
road,  and  suitable  for  railway  purposes,  which  the  commissioners 
might  decide  to  appropriate  to  the  building  of  the  railway.  Failing 
to  agree  on  the  price,  the  compensation  would  be  settled  by  the 
official  arbitrators.  The  lumber  may  be  taken  by  the  commis- 
sioners, their  servants,  or  agents,  as  the  Act  says.  If  so,  why 
could  not  the  commissioners,  under  the  powers  of  section  16,  enter 
into  a  contract  for  the  cutting  down  and  carrying  away  specific 
trees  or  the  trees  on  a  specified  portion  of  land  ?  If  such  a  con- 
tract were  made,  the  contractor  might,  and  probably  would,  have 
the  same  power  to  remove  the  trees  as  the  commissioners  would 
have.  The  contract,  however,  would  I  think  require  to  be  for 
the  specific  service  :  a  general  contract  to  construct  a  portion  of 
the  road  would  not,  in  my  opinion,  give  any  such  power.  Where 
specifically  contracted  for,  the  lemoving  of  the  trees  would  be  the 
act  of  the  commissioners  by  their  contractoi  s  under  the  specific 
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^^'^'        contract  to  cut  and  remove ;  and,  in  such  case,  the  claimant  could 
Davidson     secure  compensation  under  the  Act.     Not  so,  however,  in  case  of 
*•  a  contract  simply  to  build  a  portion  of  the  road.     I  think  the  term, 

or  contractors^  mentioned  in  the  8th  section,  cannot  be  extended 
beyond  what  I  have  mentioned,  and  this  construction  enables  con- 
tractors to  do  exactly  what  the  section  authorizes  the  commissioners 
to  do.  The  proposition  that  a  party,  because  he  has  a  contract  for 
the  delive»-y  of  sleepers  at  an  agreed  price,  to  be  cut  wherever  the 
contractor  may  think  fit,  (as  in  the  present  case),  or  a  contract  to 
complete  a  section  of  the  line,  can  enter  upon  any  person's  land, 
directly  against  the  owner's  will,  and  take  therefrom  what  he 
pleases  for  the  purpose  of  completing  his  contract,  with  no  other 
authority  but  his  contract,  entirely  without  any  direction  or  autho- 
rity from  the  commissioners,  and  create  no  liability  whatever  to 
make  compensation,  and  that  the  property  so  taken  shall  vest  in  the 
party  having  such  contract,  is  to  me  somewhat  startling. 

In  such  case,  I  cannot  see  what  claim  the  party  whose  property 
was  taken  could  possibly  have  on  the  commissioners,  for  the  simple 
and  most  legitimate  reason,  that  the  commissioners  had  nothing  to 
do  with  the  removal  of  the  trees,  and,  unless  compensation  for 
taking  the  trees  can  be  obtained  from  the  commissioners,  how  can 
the  owner  of  the  trees  possibly  obtain  any  satisfaction  for  his  dam- 
age, unless  by  action  at  law  against  the  party  who  appropriated 
his  trees?  How  would  it  be  in  case  of  the  commissioners  refusing 
to  accept  the  sleepers,  or  work  under  the  contract,  would  the  com- 
missioners have  to  pay  ?     I  think  not. 

I  do  not  wish  to  be  understood  as  expressing  any  opinion  upon 
the  nUra  vires  point,  the  power  of  rhe  Dominion  Parliament  to 
legislate  respecting  private  property,  as  it  was  contended  had 
been  done  by  the  Act  in  question.  This,  to  my  mind,  very  im- 
portant question,  does  not  necessarily  require  decision  in  the  pre- 
sent case.  1  should  rather  have  avoided  expressing  my  individual 
opinion  upon  the  right  of  a  contractor  to  construct  a  portion  of  the 
road  to  enter  upon  lands  to  get  materials  by  virtue  of  his  contract 
to  construct  alone,  and  to  have  rested  my  jud  gment  upon  the  pre- 
sent contract,  which  was  simply  for  the  delivery  of  a  quantity  of 
sleepers ;  but  a  different  view  of  the  power  of  a  contractor  for  the 
constructing  a  portion  of  the  road  to  ente  r  on  another  person's  land 
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aad  appropriate  his  lamber^  from  that  I   entertain,  having  been 
expressed  by  the  Court,  I  have  felt  it  necessary  to  discuss  it. 

I9  however,  quite  agree  that  the  plaintiff  is  entitled  to  judgment 
on  the  demurrer. 

Judgment  for  Plaintiff, 
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fiEGINA  V.  THE  JUSTICES  OF  THE   PEACR  OF  THE  COUNTY 

OF  KINGS.     Ex  paHe  McMANUS. 

Spii'ituous  Liquors  ^Ri/h*  of  Local  Lerfislatures  to  prohibit  s  'U  of^  ttnder 

British  North  A)nfrica  Act,  1867 — Trade  and  Commerce-^ 

Regulation  of  -Revenue — UUra  vires. 

A  Lootl  Legidatare  has  no  power,  nnoe  the  British  North  America  Act,  1867,  to  pass  a 
Law  direotly  or  indirectly  prohibiting  the  mannfketare  or  sale  or  limiting  the  use,  of 
Spiritaona  Liquors,  and  an  Act  passed  with  this  oljeot  in  yiew  was  held  utra 
vires  and  Toid. 

In  Trinity  Term,  1874,  S.  R.  Thomson,  Q.  C,  on  behalf  of 
Montgomery  McManus,  obtained  a  Rale  Nisi  for  a  Mandamus  to 
compel  the  Sessions  of  King's  County  to  grant  him  a  License  to 
sell  Liquor.  An  affidavit  was  read,  shewing  that  McManus  had 
tendered  the  money  for  a  license,  which  had  been  refused,  the 
Justices  absolutely  declining  to  grant  licenses  to  any  person.  The 
grounds  on  which  the  rule  was  granted  were  :  Ist  That  under 
the  Act  36  Vic,  c.  10,  the  Justices  have  the  right  to  discriminate 
as  to  the  persons  to  whom  they  will  grant  licenses,  but  no  power 
absolutely  to  refuse  them  to  all  persons.  2nd.  Assuming  the  Act 
to  give  them  this  power,  it  is  ultra  vires  the  local  legislature,  under 
the  British  North  America  Act,  1867,  (a)  because  it  professes  to 
dealt  with  the  criminal  law  ;  (6),  because  it  interferes  with  trade 
and  commerce. 

Oct.  14.     Dr.  Tiickf  Q.  C,  shewed  cause.     The  second  section 

of  the  36  Vic,  c.  10,  provides,  that  "  the  General  Sessions  of  the 

Peace  for  the  several  Counties  in  this  Province  are  hereby  em* 

powered  to  grant  wholesale  and  tavern  licenses  to  such  and  so 

many  persons  of  good  character  as  they  in  their  discretion  shall 

think  proper,  to  sell  liquors  by  wholesale,  or  keep  a  tavern  within 

their  respective  Counties,  demanding  and  receiving  for  every  such 

license  a  sum  not  exceeding  one  hundred  dollars,  nor  less  than 

twenty  dollars.''    To  support  the  contention  of  the  other  side,  it 
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must  be  held  that  the  word  "einpowersd"  is  equivalent  to  "shall ;" 
but  It  has  no  such  meaning  :  it  leaves  the  matter  entirely  in  the 
discretion  of  the  Justices.  (Ritchie,  C.  J.  How  do  you  read 
the  word  *'  discretion  "  ?  Must  it  not  be  a  legal  discretion  ?)  It 
is  an  absolute,  arbitrary  discretion,  left  by  the  legislature  advisedly 
in  the  hands  of  the  Sessions.  (Allen,  J.  Would  not  the  pro- 
vision in  a  previous  Act,  that  where  two-thirds  of  the  rate -payers 
petition  the  Sessions,  they  must  refuse,  rather  seem  to  imply  that, 
where  there  is  no  such  petition,  they  should  exercise  a  discretion 
as  to  the  persons,  but  nut  altogether  refuse  ?J  No,  because,  if 
there  is  a  petition,  they  have  no  discretion  at  uil.  The  Sess>ious 
have  the  power  within  themselves  to  grant  licenses,  or  not,  as  they 
please.  Then  it  is  said  this  Act  interferes  with  the  powers  of  the 
Dominion  Parliament,  as  relating  to  the  criminal  law.  The  same 
question  came  up  in  the  case  of  The  Queen  v.  McMillan,^  which 
expressly  decided  that  for  all  matters  on  which  the  local  legislatures 
had  a  right  to  legislate,  they  had  also  a  right  to  legislate  for  the 
purpose  of  carrying  them  out.  (Ritchie,  C.  J.  The  British 
America  Act,  in  one  section  says,  the  local  legislature  shall  have 
the  right  to  legislate  as  to  tavern  licenses  for  the  purposes  of 
revenue.  Is  not  the  inference  from  that  rather  that  they  have  no 
right  to  legislate  against  the  raising  of  a  revenue  1) 

The  third  and  perhaps  most  important  objection  is,  that  the 
Act  36  Vic,  c.  10,  has  reference  to  trade  and  commerce,  and  that 
all  matters  relating  thereto  are,  by  the  British  America  Act,  given 
exclusively  to  the  Federal  Parliament.  I  presume  it  will  be  con- 
tended that  the  Sessions,  by  refusing  to  grant  licenses,  and  so  pre- 
vent the  sale  of  articles  from  which  a  revenue  can  be  collected,  are 
interfering  with  the  trade  and  commerce  of  the  country.  My  answer 
is,  that  the  "  trade  and  commerce"  there  referred  to  mean  trade 
and  commerce  with  foreign  countries,  (Ritchie,  C.  J.  Take  the 
case  of  a  vessel  coming  from  France  to  this  country  laden  with 
liquors.  She  is  a  foreign  vessel,  owned  by  foreigners  ;  she  comes 
to  St.  John,  the  consignee  pays  the  duty,  and  the  vessel  goes  to 
Rothesay,  where  he  finds  he  cannot  by  law  sell  his  goods.  Why 
might  not  the  same  provision  be  applied  to  tobacco,  sugar,  silks  and 
satins  ?     What  would  be  the  result  ?    This  man  is  told  by  the 
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Dominion  Government  he  has  a  right  to  sell,  by  taking  his  money  for         ^^^5. 
duties,  and  yet  he  finds  he  cannot  dispose  of  his  goods.)     Then,  how       Rbqina 
can  the  Sessions  regulate  the  licenses,  as  they  may  thereby  restrict  ^* 

the  sale,  by  making  the  charges  so  high  that  the  dealers  could  not       Kiwq's. 
pay  (hem  ?     (RrrcHiB,  C.  J.     In  such  a  case,  they  would  come  to 
this  Court,  and  it  might  enquire  whether  the  charge  was  made  so 
high  for  the  purpose   of  revenue,  or  to  prohibit  it,  and,  without 
discussing  that  point  now,  it  is  possible  this  Court  might  interpose. 
Take  the  case  of  wholesale  licenses,  the  same  thing  could  be  done 
as  has  been   done  here  with  the  retail.)      I  admit  it  is  an  inter- 
ference with   trade,   but   not  such  an  interference  as  is   meant  or 
contemplated  by  the  Act.     (Allen,  J,     What  do  you  say  is?) 
If  there  was   a  rehtriclion   on    the  imi;ortation,   before  it  gets  into 
the  country,  that  would  be.     (Allex,  J.     Does  not  the  prevention 
of  the  sale  eflFectually  prevent  its  importation  ?)     That  might  be 
the  result,  but  the  legislature  does  not  directly  legislate  to  that 
end.     (IliTCHiK,  C.  J.      There  is   another  word   in  the   British 
America  Act   besides  '*  r'ommerce'* — "  Trade,"  which  is  defined 
as  being  the  "  exchange  of  goods  for  other  goods,  or  for  money ; 
the  business  of  buying  and  selling,'*  &c.;  while  "  Commerce,"  on 
the  other   hand,  is  defined  as   "  an  interchange  of  goods,  wares, 
productions,  or  property  of  any   kind,  between  nations  or  indi- 
viduals."    If  the  signification  of  the  term  "  trade"  is  extended  to 
that  of  "  commerce,"   there  is*  a  redundancy  of  words.)     I  think 
the  words  are  used  as  synonymous.   (Ritchie,  C,  J.   Can  we  believe 
that  the  legislature  would  use  two  words — each  having  a  distinct 
meaning — as  synonymous  ?     Is  there  not  an  authority  that  there 
is  nothing  more  dangerous  than  to  say  that  two  words  are  to  bear 
an  equivalent  meaning,  when  ordinarily  they  have  distinct  mean* 
ings?)     If  the  word  "trade"  in  the  British  America  Act  means 
all  internal  trade,  our  legislature  could  not  in  any  way  touch  or 
affect  trade  between  even  St.  John  and  Fredericton.     (Ritchie 
C,  J.     I  should  doubt  if  it  could ;  and  reasonably  not,  because 
the  other  Provinces  mi-^ht  be  materially  interested  in  the  local 
tra<?e  between  different  parts  of  the  same  Province.)     Counsel 
cited  1  Kent  Com.  488-492. 

S,  R.  Thomson,  Q.  C-,  in  support   of   the   rule.      The   word, 
"  empowered  "  means  a  power,  coupled  with  a  trust.     (Ritchie, 
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C.  J.  In  other  words,  you  say  that  **  empowered  to  grant  "  does 
not  give  power  to  withhold.)  If  a  man  is  empowed  to  do  any- 
thing for  the  benefit  of  another,  he  is  bound  to  do  it :  he  has  no 
power  to  refuse.  This  was  a  power  accompanied  with  a  duty, 
which  the  Sessions  must  not  abuse  :  they  are  bound  to  grant 
licenses  to  decent  persons.  It  was,  in  other  words,  a  public  trust 
granted  to  the  Sessions  for  the  benefit  of  the  people.  They  were 
to  exercise  their  "  discretion,"  which  by  the  Imperial  Dictionary 
is  defined  to  mean  "  Prudence  or  knowledge  and  prudence  ;  that 
discernment  which  enables  a  person  to  judge  critically  of  what  is 
correct  and  proper,  united  with  caution."  Had  the  word  been 
"  caprice,"  the  contention  of  the  counsel  on  the  other  side  would 
be  applicable.  Where  was  the  caution  here — the  discernment  ? 
It  must  be  done  with  a  sound  discretion,  exercised  according  to 
law.  The  legislature  clearly — from  the  wording  of  the  Act — 
intended  the  Sessions  could  not  arbitrarily  withhold  licenses  unless 
there  was  a  petition.  The  Imperial  Dictionary  also  defines  the 
meaning  of  the  word  *•  empower  "  thus  :  it  says  "  The  Sessions  of 
Scotland  are  empowered,  to  try  causes."  Could  they  refuse  ? 
The  County  Courts  in  this  Province  are  empowered  to  try  causes 
up  to  $200;  and  could  the  Judge  refuse  t3  try  such  a  cause  ?  I 
do  not  contend  the  36  Vic,  c.  10,  with  my  construction,  is 
ultra  vires  ;  but  if  it  is  as  contended  for  by  the  other  side,  it  is  so. 
Does  my  learned  friend  say  the  local  legislature  could  provide 
that  no  one  should  exercise  the  business  of  an  auctioneer?  (Per 
Cur,  If  Mr.  Tuck*s  contention  is  correct,  that,  as  a  general 
proposition,  the  local  legislatures  have  the  right  to  prohibit  the 
sale  of  liquors,  where  was  the  necessity  of  specially  allowing  them 
to  regulate  licenses,  as  they  would  have  that  right  any  way  ?) 
The  Act  in  this  particular  merely  excepts  out  of  trade  what  would 
otherwise  have  gone  to  the  Federal  Parliament.  But  the  power 
to  control  is  only  given  iu  a  limited  way — only  to  enable  them  to 
raise  a  revenue.  The  loi^al  legislatures  have  the  right,  and  only 
the  right,  to  regulate  the  licenses  in  order  to  nuse  a  revenue. 
Where  do  they  get  it  for  the  purpose  of  destroying  the  revenue  ? 
Wherever  there  is  a  doubt^  the  subject  shall  be  held  to  come  within 

the  jorisdiction  of  the  Federal  Parliament. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
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Ritchie,  C.  J.     This  was  an  application  for  a  mandamus  to  the 
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Justices  of  King's  County  to  compel  them   to  grant  a  Tavern       Rtoina 
license  to  one    Montgomery  McManus.       Application  had  been    jugnon  or 
made   by  McManus  to  the  Sessions  for  a  license,  in  February^      Kuro^s. 
1874,  and  the  usual  fee  tendered,     llie  Sessions  refused  to  grant 
a  license,  alleging  as  a  reason  that  they  did  not  intend  to  grant 
any  license  to   sell  spirituous  liquors  for   that  year.     McManus 
was  shortly  afterwards  fined  for  selling  liquor  without  a  license. 

In  shewing  cause  against  the  application  it  was  objected :  Ist. 
That  the  power  given  to  the  Parliament  of  Canada,  by  "  The 
British  North  America  Act,  1867,**  Sect.  91,  to  regulate  Trade 
and  Commerce,  meant  trade  and  commerce  with  Foreign  Countries, 
and  that  the  power  to  make  laws  respecting  Tavern  licenses  be- 
longed exclusively  to  the  Provincial  Legislature,  by  the  92nd 
section  of  the  Act.  2nd.  That  by  the  Act  of  Assembly  36  Vict. 
c.  10,  §  2,  it  was  entirely  in  the  discretion  of  the  Sessions  whether 
they  granted  licenses  or  not ;  that  it  was  an  arbitrary  discretion 
which  could  not  be  questioned. 

To  the  Dominion  Parliament  of  Canada  is  given  the  power  to 
legislate  exclusively  on  **  the  regulation  of  trade  and  commerce," 
and  the  power  of  "  raising  money  by  any  mode  or  system  of 
taxation."  The  regulation  of  trade  and  commerce  must  involve 
full  power  over  the  matter  to  be  regulated,  and  must  necessarily 
exclude  the  interference  of  all  other  bodies  that  would  attempt  to 
intermeddle  with  the  same  thing.  The  power  thus  given  to  the 
Dominion  Parliament  is  general,  without  limitation  or  restriction, 
and  therefore  must  include  traffic  in  articles  of  merchandize,  not 
only  in  connection  with  foreign  countries,  but  also  that  which  is 
internal  between  different  Provinces  of  the  Dominion,  as  well  .as 
that  which  is  carried  on  within  the  limits  of  an  individual  Province. 

As  a  matter  of  trade  and  commerce,  the  right  to  sell  is  insepar- 
ably connected  with  the  law  permitting  importation. 

If,  then,  the  Dominion  Parliament  authorize  the  importation  of 
any  article  of  merchandize  into  the  Dominion,  and  places  no  re- 
striction on  its  being  dealt  with  in  the  due  course  of  trade  and 
commerce,  or  on  its  consumption,  but  exacts  and  receives  duties 
thereon  on  such  importation,  it  would  be  in  direct  conflict  with 
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such  legislation  and  with  the  right  to  raise  money  by  any  mode  or 
system  of  taxation  if  the  Local  Legislature  of  the  Province,  into 
which  the  article  was  so  legally  imported  and  on  which  a  revenue 
was  sought  to  be  raised,  could  so  legislate  as  to  prohibit  its  being 
bought  or  sold,  and  to  prevent  trade  or  traffic  therein,  and  thus 
destroy  its  commercial  value,  and  with  it  all  trade  and  commerce 
in  the  article  so  prohibited,  and  thus  render  it  practically  value- 
less as  an  article  of  commerce  on  which  a  revenue  could  be  levied. 
Again,  how  can  the  Local  Legislature  prohibit,  or  authorize  the 
Sessions  to  prohibit,  (by  arbitrarily  refusing  to  grant  any  licenses), 
the  sale  of  spirituous  liquors  of  all  kinds,  without  coming  in  direct 
conflict  with  the  Dominion  Legislature  on  the  subject  of  inland 
revenue,  involving  the  right  of  manufacturing  and  distilling  or 
making  of  spirits,  &c.,  as  regulated  by  the  Act  31  Vic.  chap.  8,  and 
the  subsequent  Acts  in  ara**ndment  thereof,  and  the  excise  duties 
leviable  thereby,  and  the  licenses  authorized  to  be  granted  thereun- 
der. Cases  from  the  United  States  Courts  were  cited  as  bearing  on 
this  question  ;  hut  there  is  a  very  clear  distinction  between  the  powers 
of  Congress  and  the  powers  of  the  Dominion  Parliament.  In  the 
United  States  Congress  has  not  the  same  full  power  of  regulating 
trade  and  commerce  that  belongs  to  the  Dominion  Parliament.  The 
power  of  Congress,  as  we  understand  it,  is  confined  to  "  regulating 
commerce  with  foreign  nations  and  among  the  several  States,"  giving 
no  right  to  interfere  with  the  internal  commerce  of  an  individual 
Slate,  that  it  does  not  extend  to  that  commerce  which  was  com- 
pletely internal,  carried  on  within  the  particular  State,  and  which 
did  not  extend  to,  or*  affigct  other  States,  but  is  restricted  to  that 
commerce  which  concerns,  more  States  than  one,  reserving  the 
completely  internal  c6mmerce  of  a  State  for  the  State  itself,  and 
therefore  State  licens^  laws  have  been  held  constitutional  and 
valid.  But  even  ther^,  as  we  understand  the  cas^s,  it  has  been 
held  that  the  sale  of  thfe  imported  liquors  by  the  importer  in  the 
original  casks  would  sbem  not  tp  be  affected ;  but  when  the  im* 
porter  parts  with  the  gcjbds  imported  and  changes  their  condition^ 
his  rights  and  all  rights  respecting  the  sale  claimed  under  the 
laws  of  the  United  States  are  gone^  that  is,  so  soon  as  they  become 
mixed  with,  or  incorporated  into,  the  general  mass  of  the  property 
of  the  State,  they  become  subject  and  liable  to  State  lejpslation. 
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latures  have  no  powers  except  those  expressly  given  to  them,  and       Reqika 
with  respect  to  the  granting  of  licenses  aflfecting  trade  they  are  ^'' 

expressly  confined  to  "shop,  saloon,  tavern,  auctioneer  and  other  vj^q'b 
licenses,  in  order  to  the  raising  of  a  revenue  for  Provincial,  Local  or 
Municipal  purposes,"  a  provision  under  which  a  revenue  may  be 
derived  from  the  sale  and  traffic,  but  which  the  prohibition  of  the 
sale  or  traffic  would  entirely  destroy,  and  which  would  be  in  direct 
antagonism  with  the  privilege  thereby  conceded. 

We  by  no  means  wish  to  be  understood  that  th  i  Local  Legi  - 
latures  have  not  the  power  of  making  such  regulations  for  the 
government  of  Saloons,  Licensed  Taverns,  &c  ,  and  the  sale  of 
spirituous  liquors  in  public  places,  as  would  tend  to  the  preserva- 
tion of  good  order  and  prevention  of  disorderly  conduct,  rioting  or 
breaches  of  the  peace.  In  such  cases,  and  possibly  others  of  a 
similar  character,  the  regulations  would  have  nothing  to  do  with 
trade  or  commerce,  but  with  good  order  and  Local  Government, 
matters  of  municipal  police  and  not  of  commerce,  and  which  muni- 
cipal institutions  are  peculiarly  competent  to  manage  and  '  regu- 
late ;  but  if,  outside  of  this,  and  beyond  the  granting  of  the  licenses 
before  referred  to,  in  order  to  raise  a  revenue  for  the  purposes 
mentioned,  the  Legislature  undertakes  directly  or  indirectly  to 
prohibit  the  manufacture  or  sale,  or  limit  the  use  of  any  article  of 
trade  or  commerce,  whether  it  be  spirituous  liquors,  flour  or  other 
articles  of  merchandize,  so  as  actually  and  absolutely  to  interfere 
with  the  traffic  in  such  articles,  and  thereby  prevent  trade  and 
commerce  being  carried  on  with  respect  to  them,  we  are  clearly 
of  opinion  they  assume  to  exercise  a  legislative  power  which 
pertains  exclusively  to  the  Parliament  of  Canada,  and  in  our 
opinion  the  Act  of  the  Local  Legislature  (34  Vic.  c.  6,)  declaring 
that  '^  no  license  for  the  sale  of  spirituous  liquors  shall  be  granted 
or  issued  within  any  Parish  or  Municipality  in  the  Province  when 
a  majority  of  the  rate-payers,  residents  in  euch  Parish  or  Munici-  - 
pality,  shall  petition  the  Sessions  or  Municipal  Council  against 
issuing  any  license  within  such  Parish  or  Municipality,"  is  itltra  ' 
vires  the  Local  Legislature  of  this  Province. 

Rule  absolute  for  mandamus,    . 


END  OF  VOLUME  TWO. 
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The  following  Rules  and  Regulations  shall  hereafter  bo  observed  in 
proceedings  in  Equity  : — 

NOTICES  OF  MOTIONS. 

That  in  all  cases  where  no  other  time  is  fixed  by  any  Act  of  Assem- 
bly or  Rule  of  this  Court,  every  notice  of  motion,  and  every  petition, 
notice  of  which  is  necessary,  shall  be  served  at  least  six  clear  days  be- 
fore the  first  day  of  the  Sitting  of  the  Court  at  which  such  motion  or 
petition  is  to  be  heard. 

EXCEPTIONS. 

Exceptions  to  a  defendant's  answer,  or  to  a  plaintiff's  answer  to  inter- 
rogatories filed  by  the  defendant,  may,  when  submitted  to  a  Judge 
according  to  the  directions  of  the  Act  17  Victoria,  Cap.  18,  sub-chap. 
2,  section  10,  be  set  down  for  argument  on  the  order  of  the  Judge — 
fourteen  days  notice  of  the  time  appointed  for  the  argument  to  be  given 
to  the  opposite  party. 

BILLS  FOR  FORECLOSURE. 

In  every  bill  filed  for  the  foreclosure  or  redemption  of  a  mortgage, 
the  time  or  times  appointed  for  the  payment  of  the  principal  money  and 
interest  secured  by  the  mortgage,  shall  be  briefly  stated. 

BILLS  OF  COSTS. 

Every  bill  of  costs  presented  for  taxation,  shall  shew  whether  the 
decree  or  order  was  made  pro  c(mfe$$o^  upon  demurrer,  on  evidence,  or 
otherwise  \  and  shall  also  state  the  respective  dates  of  filing  the  bill, 
answer,  &c.,  and  of  the  several  motions,  hearings,  &o.  in  the  cause.  No 
charge  shall  be  allowed  for  a  copy  of  the  bill  of  costs  to  file. 

W.  J.  Ritchie, 
John  C.  Allen, 
J.  W.  Weldon, 
Charles  Fisher, 
A.  R.  Wetmorx. 


GENERAL    RULES. 


The  following  Rules  and  Regulations,  made  pursuant  to  "  The  Com- 
mon Law  Procedure  Act,  1873,"  shall  be  in  force  : — 

SEVERAL  COUNTS. 

1.  Except  as  hereinafter  proTided,  several  counts  on  the  same  cause 
of  action  shall  not  be  allowed,  and  any  count  or  counts  used  in  \iolation 
of  this  rule  may,  on  application  of  the  defendant,  within  a  reasonable 
time,  be  &> truck  out  or  amended  by  the  Court  or  a  Judge,  on  such  terms 
as  to  CDsts  or  otherwise,  as  such  Court  or  Judge  may  think  fit. 

SEVERAL  PLEAS. 

2.  Several  pleas,  replications,  or  subsequent  pleadings,  or  several 
avowries  or  cogfiizanccs,  founded  on  the  same  ground  of  answer  or  - 
defence,  shall  not  be  allowed  :  Provided,  that  on  an  application  to  the 
Court  or  a  Judge  to  strike  out  any  count,  or  on  an  objection  taken 
before  a  Judge  on  a  summons  for  leave  to  plead  several  matters,  to  the 
allowance  of  several  pleas,  replications  or  subsequent  pleadings,  avow- 
ries or  cop:ni7.anees,  on  the  ground  of  such  counts  or  other  pleadings 
being  in  violation  of  this  rule,  the  Court  or  Judge  may  allow  such 
counts  on  the  same  cause  of  action,  or  such  pleas,  replications,  or  subse- 
quent pleadings,  or  such  avowries  or  cognizances  founded  on  the  same 
ground  of  answer  or  defence,  as  may  appear  to  such  Court  or  Judge  to 
be  proper  for  determining  the  real  question  in  controversy  between  the 
parties  on  its  merits,  subject  to  such  terms  as  to  costs  and  otherwise,  as 
the  Court  or  Judge  may  think  fit. 

SERVING  DECLARATION. 

3.  When  a  defendant  appears,  a  copy  of  the  declaration,  with  a  notice 
to  plead  in  twenty  days,  shall  be  served  on  his  attorney,  or  on  the  defen- 
dant if  he  appears  in  person ;  and  on  default  of  his  pleading  within 
twenty  days  after  such  service,  the  plaintiff  may  sign  judgment  by 
default, — a  plea  being  first  demanded  alter  the  said  twenty  days. 

INTERLOCUTORY  JUDGMENTS. 

4.  From  and  after  the  present  Term,  in  every  memorandum  of  Inter- 
locutory Judgment,  the  date  of  the  entry  of  the  cause  shall  be  stated  in 
the  margin,  or  at  the  foot  of  the  memorandum. 

AFFIDAVITS. 

5.  From  and  after  the  first  day  of  April  next,  every  affidavit  to  be 
used  in  any  cause  or  civil  proceeding,  either  on  the  Common  Law  or 
Equity  side  of  the  Supreme  Court,  shall  be  drawn  up  in  Che  first  per- 
son, and  shall  be  divided  into  paragraphs ;  and  every  paragraph  aoall 
be  numbered  consecutively,  and,  as  nearly  as  may  be,  s&dl  be  confined 
to  a  distinct  portion  of  the  subject.  No  costs  shall  be  allowed  for  any 
affidavit,  or  part  of  an  affidavit,  substantially  departing  from  thia  role. 

JUDGMENT  ROLLS. 

6.  No  entry  shall  be  made  on  any  judgment  roll,  of  any  wananta  of 
attorney  to  «ue  ox  defend. 


NISI  yRl¥S  RECORDS. 

7.  ^0  placita,jurata,  or  award  of  venire  sliall  be  entered  on  the  Nisi 
Prius  record. 


All  Rules  of  Coart  heretofore  made,  inconsistent  with  the  present 
Rules,  are  hereby  rescinded. 


The  following  Forms  of  Proceedings  shall  be  used  in  the  cases  to 
which  they  are  applicable,  with  such  variations  a?  the  nature  of  the 
action,  the  character  of  the  parties,  or  the  circumstances  of  the  case 
may  render  necessary;  but  any  variance  therefrom,  not  being  in  matter 
of  substance,  shall  not  afFect  their  validity  or  regularity. 


No.  1. — Form  of  Judgment  hj/  Default, 

In  the  Supreme  Court. 

The  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  \jlate  of  the  declaration']. 

(^Veiiue.^ — A.  B.  by  C  D.  his  attorney  (or,  in  person,  as  the  case 
mai/  he),  sued  E.  F.,  who  had  been  summoned  to  answer  the  said  A.  B. 
by  virtue  of  a  writ  issued  on  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  out  of  Her  Majesty's 

Supreme  Court  at  Fredericton  ;  for  &c.  [copi/  the  declaration  to  the  end.] 
And  the  said  E.  F.  has  not  appeared ;  wherefore  the  said  A.  B.  ought 
to  recover  against  him  on  occasion  of  the  premises.'*'  And  the  said  A. 
B.  prays  that  the  amount  to  be  recovered  in  this  action  may  be  ascer- 
tained and  assessed  by  the  Court ;  and  thereupon  it  is  proved,  and  ap- 
pears to  the  Court  that  the  said  A.  B.  ought  to  recover  against  the  said 
E.  F.  the  sum  of  .     Therefore  it  is  considered  that  the  said  A.B- 

do  recover  against  the  said  E.  F.  the  said  sum  of  so  ascertained 

and  assessed  by  the  Court,  and  also  for  his  costs  of  suit  by  the 

Court  here  adjudged  to  the  said  A.  B.,  which,  in  the  whole,  amouut 
to 


If  the  damages  have  heen  assessed  on  a  Writ  of  Inquirf/,  proceed  as 
folloios,  after  the  asterisk  in  the  above  Form  : — 

But  because  it  is  unknown  to  the  Court  what  damages  the  sail  A. 
B.  has  sustained  by  means  of  the  premises,  the  Sheriff  of  the  said  County 
of  is  commanded  that  by  the  oaths  of  seven  good  and  lawful  men 

of  his  bailiwick  he  inquire  thereof,  and  that  he  send  the  inquisition 
which  he  shall  thereupon  take,  to  our  Supreme  Court  at  Fredericton, 
on  &c.  [the  return  day  of  the  writ  of  inquiry,']  under  his  seal,  and  the 
seals  of  the  said  jurors.  At  which  day,  before  our  said  Court  comes  the 
said  A.  B.  by  his  said  attorney,  and  the  said  Sheriff  returns  the  inqui- 
sition taken  before  him  in  the  said  County,  on  the  day  of 
in  the  year,  &c.,  by  which  it  is  found  that  the  said  A*.  B.  has  sustained 
damages  by  means  of  the  premises,  to  the  sum  of  Therefore 
it  is  considered  that  the  said  A.  B.  do  recover  against  the  said  E.  F.  the 
said  sum  of  so  iPound  by  the  said  in<}uisition,  and  also  for 
his  costs/'  &o.  [a$  ohove]. 


If  the  judgment  is  on  confession^  proceed  as  foUoics  after  the  dcclara^ 
tion  : — And  the  said  E.  F.  in  person,  (or^  by  his  attorney,  as 

(he  case  mai/  he)  comes  and  says  that  he  cannot  deny  the  action  of  the 
said  A.  B.  in  the  declaration  mentioned,  and  acknowledges  that  the  said 
A.  B.  is  entitled  to  recover  against  him  the  said  E.  F.  the  sum  of 
Therefore  it  is  considered  that  the  said  A.  ]{.  do  recover  against  the 
said  E.  F.  the  sum  of  so  acknowledged  ;  and  also  for  his 

costs,  &c.  [as  above']. 

No,  2. — Form  of  Judgment  of  Non  Pros. 

In  the  Supreme  Court. 

The  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  [date  of  signing  judgment']. 

(Venue). — C.  D.  was  served  with  a  copy  of  a  writ  of  s'lmmons,  (or, 
arrested  by  virtue  of  a  writ  of  capias,  as  the  case  may  he^)  issued  out  of 
our  Supreme  Court  at  Frcdericton,  on  the  day  of  in  the 

year  of  our  Lord,  &;o.,  in  an  action  at  the  suit  of  A.  B.  [if  the  defendant 
was  arrested^  state : — '*  directed  to  the  Sheriff  of  the  County  of  ,"] 

and  the  said  C.  D.  appeared  to  the  said  writ  by  E.  F.  his  attorney,  (or^ 
in  person,  as  the  case  may  he,)  according  to  the  provisions  of  "  The 
Common  Law  Procedure  Act,  1873."  And  the  said  A.  13.  hath  not 
declared  against  the  said  C.  D.  in  the  said  action  within  the  time  pre- 
scribed by  the  said  Act.  Therefore  it  is  considered  that  the  said  A.  B. 
take  nothing  by  his  said  writ.  And  it  is  further  considered  by  the 
said  Court  that  the  said  C.  D.  do  recover  against  the  said  A.  B.  the  sum 
of  for  his  costs  in  this  behalf,  by  t)ie  said  Court  now  adjudged  to 

the  said  C.  D.,  and  that  the  said  C.  D.  have  execution  thereof,  &c. 


No.  3. — Form  of  a  Nisi  Prius  Record, 

In  the  Supreme  Court. 

The  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  [date  of  the  decUi ration']. 

(  Venue.) — A.  B.  by  C.  D.  his  attorney  (or,  in  person,  as  the  case 
may  he^  and  as  m  the  declaratioh),  sues  E.  F.,  who  has  been  summoned 
to  answer  the  said  A.  B.  by  virtue  of  a  writ  issued  on  the  day  of 

in  the  year  of  our  Lord  [the  date  of  the  first  wri/],  out  of  Her 
Majesty's  Supreme  Court  of  Judicature ;  for  &o.  [c^py  (he  declaration 
to  the  end,  and  all  the  pleadings,  with  the  dates,  writing  each  plea  or 
pleading  in  a  separate  paragraph,  and  numbering  the  scmie  as  in  the 
pleading  delivered,  and  conclude  thus]  :  Therelbre  let  a  jury  oome  be- 
fore the  Honorable  Her  Majesty's  Chief  Justice,  asaigpaed  to  hold 
Pleas  in  the  Court  of  our  Lady  the  Queen,  al  Frederioton,  on  the 
day  of  ,  in  the  year  of  our  Lord  18  [the  first  day  of  the 
Nisi  iVtiK  Sittings'],  to  try  the  matters  in  question  between  Uie  aud 
parties.  [Jff'  the  cause  is  to  be  tri^  at  a  Circuit  Courty  vuiead  of  the 
above^  state  as  follows :  ''  before  the  Honorable  one  of  the  Jub- 
tices  of  our  Lady  the  Queen,  assigned  to  hold  the  Circuit  Court  and 
take  the  aassises  in  and  for  the  said  County  of  on/'  fte.  [thejini 
day  of  the  Circuit  CdurQ. 
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No.  4. — Form  of  Postea  on  a  verdict  for  Plaintiff. 

Afterwards,  on  the  day  of  A.  D.  [thefir^t  day  of  the 

Sittings^  or  Circuit  Courts  as  the  case  may  he"],  at  in  the  County 

of  before  the  Honorable  Chief  Justice,  (or,  "  one  of  the 

Justices  of  the  Supreme  Court,"  as  the  ccue  may  be),  come  the  parties 
within  mentioned,  by  their  respective  Attorneys  within  mentioned,  and 
a  jury  of  the  said  County  being  summoned,  also  come,  who  being  sworn 
to  try  the  matters  in  question  between  the  said  parties,*  upon  their 
oath  say,  that  [state  the  affirmative  or  negative  of  the  issue  as  it  is  found 
for  the  plaint i^y  and  in  the  terms  adopted  in  this  pleading.  If  there  he 
several  issues  Joined  and  tried,  say,  "  as  to  the  first  issue  within  joined, 
upon  their  oath  say  that"  [state  the  affirmative  or  negative  of  the  issue 
as  found  for  the  plaintiff  1,  ^*  and  as  to  the  second  issue  within  joined, 
the  jurors  aforesaid  upon  their  oath  say  that"  [proceed  to  state  the 
finding  of  the  jury  upon  all  the  issues  ;  and  conclude  with  the  assessment 
of  damages  thus"]  :  And  they  assess  the  damages  of  the  said  A.  B.  on 
occasion  of  the  premises  within  complained  of  by  him,  over  and  above 
his  costs  of  suit,  at  .     Therefore,  &c. 

[  Where  the  verdict  is  for  the  defendant^  the  Postea  must  be  varied  to 
suit  the  circumstances']. 

No.  5. — Form  of  Postea  on  a  verdict  finding  a  balance  in  favor  of 
a  Defendant  under  a  plea  of  set-off.  Sect.  72. 

[Proceed  as  in  Form  No.  4,  to  the  asterisk,  then  thus] :  upon  their 
oath  say,  [if  the  first  plea  was  "  never  indebted,"  say — that  the  said 
E.  F.  never  was  indebted,  as  within  alleged].  And  as  to  the  second 
issue  within  joined,  the  jurors  aforesaid  say,  that  the  said  A.  B.  was 
and  is  indebted  to  the  said  E.  F.,  as  within  alleged,  in  an  amount  greater 
than  the  said  A.  B.'s  claim  in  the  declaration  mentioned,  and  they  find 
and  assess  the  balance  due  from  the  said  A.  B.  to  the  said  E.  F.  in 
respect  thereof,  at  the  sum  of  .     Therefore,  &o. 


No.  6. — Form  of  Judgment  for  Plaintiff  on  a  Verdict. 

[  Copy  the  Nisi  Prius  Record  to  tJie  end  of  the  Postea,  and  then  pro- 
ce.ed  thus]  :  Afterwards,  on  the  day  of  in  the  }ear  of  our 

Lord  [day  of  signing  final  judgment],  come  the  parties  aforesaid,  by 
their  respective  attorneys  aforesaid,  and  the  Honorable  Her 

Majesty's  Chief  Justice  assigned  to  hold  Pleas  in  Her  Majesty's  Su- 
preme Court  at  Fredericton,  (or,  "  the  Honorable  one  of  the 
Justices  of  the  Supreme  Court  of  our  Lady  the  Queen,  assigned  to  hold 
the  Circuit  Court  and  take  the  assizes  in  and  for  the  said  County  of," 
&c.,  as  the  case  may  be),  before  whom  the  said  issue  was  (or,  "  issues 
were")  tried,  hath  sent  hither  his  record,  had  before  him,  in  these 
words :  Afterwards,  &o.,  [copy  the  postea].  Therefore  it  is  considered 
that  the  said  A.  B.  do  recover  against  the  said  E.  F.  the  said  moneys 
by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  (or,  if  the  cuition  be 
in  debt,  and  the  iury  do  not  assess  the  debt,  but  onfy  damages  for  the 
detention,  say  ''  do  recover  against  the  defendant  the  said  debt  of 
and  the  damages  by  the  jurors  aforesu|^  assessed) }"  and  also  for 
his  costs  of  suit  by  the  Court  here  a^dged  of  increase  to  ihe  said  A. 
B. ;  which  moneys  and  costs,  (or,  *'  debt,  damages  and  costs)  "  in  the 
whole  amount  to 


iVo.  7. — Form  of  Jadyment  for  Defendant  on  a  verdict. 

[^Proceed  as  ui  tJie  preceding  Form  to  the  end  o/  the  Pontea^  then  ihu»  :'2  "=-  : 
Therefore  it  is  coDsidcred  that  the  said  A.  B.  tnke  nothiDg  by  his  saic^  m^m 
writ,  and  that  the  said  E.  F.  do  go  thereof  without  day,  &o.  And  it  is  ~ 
further  considered  that  the  said  E.  F.  do  recover  agaiostthe  said  A. 

for  his  costs  and  charges  by  him  about  his  defence  in  this  behalf, 
expended,  by  the  Court  here  adjudged  to  the  said  £.  F.,  and  that  th* 
said  E.  F.  have  execution  tbereof,  &c. 


ATo.  8. — Form  of  Judgment  for  Defendant  on  a  plea  of  Setoff. 

[Proceed  as  in  the  above  Form  to  the  end  of  the  Pottea — then  thru  l. 
Therefore  it  is  considered  that  the  said  A.  B.  take  nothing  by  his  sar . 
writ,  but  that  the  said  E.  F.  do  recover  against  him  the  sum  of 
in  form  aforesaid  found  to  bo  due  from  the  said  A.  B.  to  the  said  E. 
together  with  for  his  costs  of  defence  by  the  Court  here  adjudgv-^s^ 

to  the  said  E.  F.,  amounting  in  the  whole  to  ,  and  that  the  8ai^e.^( 

E.  F.  have  execution  therefor. 


No.  9. — Form  of  Postea  on  a  verdict  for  Defendant  in  Replevin^ 
plea  of  non  capit,  under  1  Rev,  Stat,  c.  126,  §  16. 

Afterwards  &c.  [cm  in  the  preceding  Form  to  the  asterisk^  then  thu -i;7 

that  the  said  defendant  did  take  and  detain  the  goods  and  chattels  m^Meo- 
tioncd  in  the  declaration,  as  a  distress  for  rent  due  for  certain  prenL    -%^ 
held  by  the  plaintiff  under  a  demise  at  a  certain  rent;  and  that  tkz^e/v 
was  due  to  the  defendant  for  such  rent  at  the  time  of  the  distress,     mud 
still  is  due,  the  sum  of  ,  and  they  assess  the  damages  of  the  d&  Tea- 

dant  for  the  said  rent,  and  the  costs  and  charges  of  making  the  distx-css 
at  the  sum  of  ,  besides  his  costs  of  suit,  &o. 

l^Ifthe  bailiff  of  the  landlord^  or  any  one  acting  in  aid  of  the  land' 
lordj  be  made  a  defendant,  the  posiea  may  be  varied^  a^foUovos  :]  **  And 
that  there  was  due  to  the  defendant  C.  D.  [the  landlord"]  for  snch  reof, 
&c.  [lis  above"]  and  that  the  defendant  E.  F.  was  at  the  time  of  maiioj^ 
the  said  distress,  the  bailiff  of  the  said  C.  D.  (or,  '<  that  the  said  K.  F. 
was  present  aiding  and  assisting  the  said  C.  D.  in  making  th^  said  dis- 
tress)," &c. 

No,  10 — Form  of  Judgment  for  Defendant  in  R^levin^  under  1  J&t. 

Statutes,  c.  12G,  §  15. 

[Proceed  in  the  usual  form  to  the  end  of  the  Postea — <4^A«t|? 
Therefore  it  is  considered  that  the  said  A.  B.  take  nothing  by  hia  ■O' 
writ,  and  that  the  said  E.  F.  do  go  thereof  without  day,  &o.     >nd  it 
further  considered  that  the  said  E.  F.  do  recover  against  the  said  A. 
the  said  sum  of  by  the  jurors  aforesaid  assessed,  and  also 

for  his  costs  and  charges  by  him  about  his  defence  in  this  behalf 
pended,  by  the  Court  here  adjudged  to  the  said  £.  F.,  which  said' 
ages  and  costs  in  the  whole  amount  to  ,  and  that  the  sud ' 

have  execution  thereof,  &c. 


No.  11. —  Writ  of  Fieri  Fcunas  on  a  Judgment  for  PlduUiff, 

Victoria,  by  the  Grace  of  God,  &c.    To  the  Sheriff  of  greeting : 

We  command  you,  that  of  the  goods  and  chattels  of  C.  D.  in  your 
bailiwick,  you  canse  to  be  levied  and  made  *  [the  amount  for 

uihich  the  judgment  is  signed]^  which  A.  B.  lately  in  our  Supreme  Court 
recovered  against  him,  whereof  the  said  C.  D.  is  convicted  as  appears 
by  the  record  :  and  have  that  money  before  us  at  Fredericton,  on  Ac, 
[a  return  day  in  Term]^  to  be  rendered  to  the  said  A.  B.  And  in 
what  manner  you  shall  have  executed  thb  our  writ,  make  appear  to  us 
at  the  return  hereof;  and  have  you  there  then  this  writ*  Witness,  &c., 
[the  date  of  issuing"]. 

No.  12. —  Writ  of  Fieri  Facia*  on  a  Judgment  for  Defendant, 

Victoria,  by  the  Grace  of  God,  &c.,  [as  in  the  preceding  form^  to  the 
asterislc]^  which  lately  in  our  Supreme  Court  were  awarded  to  C.  D.  for 
the  costs  of  defence  in  an  action  lately  prosecuted  in  our  said  Court  by 
the  said  A.  B.  against  the  said  C.  D.,  whereof  the  said  A.  B.  is  con- 
victed :  [If  a  verdict  has  been  given  in  favor  of  the  defendant  for  a 
balance^  on  a  plea  of  set-off,  state  thtuf]  :  "  were  awarded  to  C.  D.  ac- 
cording to  the  provisions  of  ^  The  Common  Law  Procedure  Act,  1873/ 
as  well  for  a  balance  found  due  to  him  from  the  said  A.  B.  in  an  action 
lately  prosecuted  in  our  said  Court  by  the  said  A.  B.  against  the  said 
C.  D.,  as  for  the  costs  of  defence  of  the  said  action ;  whereof  the  said 

A.  B.  is  convicted'']  :  and  have  that  money  before  us,  &c.,  [as  in  the 
preceding  Form"], 

No,  13. —  Writ  of  Fieri  Facicu  on  a  Judgment  for  Defendant  m 

replevin. 

Victoria,  bv  the  Grace  of  (Jod,  &c.  (as  in  Form  No,  II  to  the  aster- 
isk) which  lately  in  our  Supreme  Court  were  awarded  to  the  said  0.  D. 
in  an  action  of  replevin  lately  prosecuted  against  him  by  the  said  A. 

B.  in  our  said  Court,*  as  well  for  unlawfcdly  taking  the  goods  and 
chattels  of  the  said  C.  B.  as  for  the  costs  of  defence  of  the  said  action ; 
whereof  the  said  A.  B.  is  convicted :  and  lufve  that  money  before  us, 
&c.  [conclude  as  in  Form  No.  12]. 

If  the  goods  have  not  been  restored  to  the  defendant^  and  the  value  of 
them  is  awarded  in  damages  under  1  Rev.  Stat.  cap.  126,  proceed  cu 
above  to  the  cLSterisk — then  thus ;]  as  well  for  the  value  of  certain  goods ' 
and  chattels  of  the  said  0.  B.  unlawfully  taken  by  the  said  A.  B.,  and 
for  tlie  sud  unlawful  taking,  as  for  the  costs  of  defence  of  this  said 
action,  whereof  &c. 

[If  the  goods  rq>lemed  have  been  takenasa  distress  for  rent^  the  form 
of  the  execution  may  be  vari&i  to  suit  the  circumstances]. 

W.  J.  BiTCHIS, 

John  C.  Allin, 
J.  W.  Weldow, 
Charlis  Fishxr, 
A.  R.  Wetmori. 


The  following  Regulations  shall  be  observed  in  the  Office  of  the  Clerk 
of  the  Pleas : — 

Every  record  or  paper  to  be  filed  in  the  Office  of  the  Clerk  of  the 
Pleas,  shall  be  plainly  and  legibly  indorsed  with  the  title  of  the  cause 
and  the  name  of  the  attorney  filing  the  same,  and  shall  be  folded  to  a 
width  of  not  less  than  two  and  a  half  inches.  No  record  or  paper  sub- 
stantially varying  from  this  regulation,  shall  be  received  by  the  Clerk. 
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.^J    u     .„    p^n,.-!.:..     —J      .._^.  ... ■    l.t. 


laada  ■  r.li  ot  Coart  Wtieiv  ■  puty  on  the  trial 
•nlMtor  «('■  bi  anwn'l  hl<  dfcUntluD  >nd  We  ap- 
IHUHtloa  mimwedaihd  UiH  i>iai  put  off— hecDstfl  o 
•bids  Uu>  evn  .  of  the  ni]l—tIM  that  auch  an  oMet 
«■■  ImptOEK',  tad  that  if  ooiU  vm  ^ftaulrd  at  all, 
tb^ihould  bapdd  by  the  piny  RMIIna  the  amend- 
BWBt;  ■■nl-TliiAf,  lUo.'P'rBrTCHIE.O  J. an  Allih 
■ad  WBtMOM,  J.  J.,  WelD'M.  J..cfiHnrtnl(),  hat 
•QOh  an  ordar,  thonffh  impropeily  made,  waa  ti  r  a 
(couad  for  a  new  triaT    Buns  v  Qasow  4SS 


-,  _«.iatoh 

im^l  for'bMic'-  -'-—  —  —  -"" 


.nlnolbjip)  Inlobu. 
impi-l  *d  ro  p  y  higtu 


.■irpi.^'ntTST-'Si 


andihaiti     '  ' 
miidd... « 

drfendant 


.  . , ,   <ua  proper  y admitted  tu  r>lde  ce; 

ihal til' d< finilaol  no' W'ng.  pn'rionalo  iU  ad- 
......     .^_      ...    -(TDVeTt  waa  KOivri  Cm  hj 

id  not  liariitg  afErrvanU, 


after  the  m 

f^p-d' 

•';: 

LUiD    HiciT 

plaintiff  ah 
r.dii.iWD 

ipiTicidar 

™mo?i: 

b«antlally 

within  ih.'E 

Ee!4 

'nU  -»""i" 
pklDtlir  and 

a  ms 

3i 

~~g 

ai'tkedlt  hrhadoi 


:— Be-antry  by  <Ie{aiduil 


ATTOEWET-Ce  tlflote-C  nn^CooR 

t-et  CouKTT  CouaT  -       -       -       -       iS 
WATT,  BOin)— AMatunmrnl  of— OnuBty  Court 

BAIL   TO    T.IMTT*  -  Hrlir  f—PoictT    o/  Owaf] 
..  ,-......  —  . ,,  J    iCauniyCourtJu 


In  ait- 


balVtthi' limits  utheaupninB(;oun:    the  i 

sniiiail  fur  o<  posing  an  a  plicattoD  b>  Uig  bail  For 
nllef.  llEBarr  c.  CUHCET  -  -  •  -  4TS 
rcBAHfl^ , 

wrftun  order  rpqor  ting  him  lo  pay  K  "the  amounl 
of  my  aowunt  lurnlahrd,"  and  dtlii-eml  It  to  k      On 

r«r,  •ay  tlVfalgniDglhe  Inltialaof  hiaaanie).  Held, 
That  tliii  Initrun-ent  wai  tiot  a  Mil  d(  nchange.  nor 

■talari  1  ThF  dnweTofa  bill  of  eiobange  la  at  mucli  an 
oilfilna'  pa  ly  aa  the  pajee  i  f  a  n'  t-  aid  eaiiuot  give 
ral  nity  Cn  an  un>tan)p«l  Inatniment  t>y  paying  duuhls 
duty  Kkhhidt  r.  Adami  .  .  -  -  Igf 
BOUlSAfiT  T.Tmai— Parol  agreoneat  M  to 

5k  FaADoa  IBlatule  of)  -  -        MT 

C&BSIBB DoMj*  far  irtaek^  amtTwet—Lon  ^ 

liayga/r—l>llmti<iii  amtripnur  ]  The  plalntUr,  bring  a 
naaengiTon  thedrfmda.ta'Rallw^.g  *-  Ualange 
In  ovargB  of  tbdr  ten-ant  .  Tbe  hagaage  baring  beea 
iDtt.  the  pUlntltf  iped  for  the  nlna_7  tbe^utl  Ita.^and 


fli  mtTTiU— awtjuri. 

•wichiiig  (or  UlB  tm  pge,  iiuh  u  tak^phini 
i:lKinB  Instnthedrli'Ddint 'offln,  BM.    How 


OEBT'riED  OOPIBB  OS  DKBDB 


OEBTIOBASI  TO  BEK07E  TXOCE'DIIOI  OF 

AHlS.EBIOECOnaT-lfn"<"^>«"S'™j  Where 

li  p.inlHl  i.uL  by  3ut  U.  tlie   Coiut    wlli   gnuL  ■ 

b7«pplyln(irur»  re.ifw  ^i.d  no  ■diEnv  ..coiilan  hu 
bAV  hMii  tn<  Court  wijj  not  anut  t  vrtiontri  ia  uty 
ou.     ap.ir(t  RicnABM S 

OKETIOSIEI— M»:'iM  o/o  Jt«'or-DM/y4o«ioj.  n^ 
t.^.  1      Wr«jr«,«*iiluiio..ri>BlmKliughld  (or  .he 

;b" "-■ 

qaiiiaed  votvn  pm'nl  v  [mI  (  r 

in«ynotb°qn»liHeil:-^wi,   Thut 

ooe  Mk'nA.Ht™o2^  Whether  •" 
by  ■■•ilolt    Wh.lho,   ccrlarari  wil 

Sollar  or'upnrli  •"  >r.y  time  beFoi 
entlUe  k  pirlihiOMfr  lo  vutis  t    Kip 

Stt  Junici'a  CouBT. 
Deitj  In  ipplyliiR  ler 


CaAXOX 0 f TSNUZ - 


hH  Ifi-JM  o/  lak-Mff  iAdr( 
ittnrnry  hi  W,  by 


wulT  und  he  bul  been  iisAble  toeomrniuiloiite  wi 
ilofnljtgO'la\y  16:— ibid.  Jill 

A  hAn  bttm  gruited. 


a  partt  ii[>p]k«tion  kE  moit 
gnu  led.     BkeD  r.  l^ONABI 


»  1W».  - 


CITY   OOTBT  OF  ST.   JVBS-Junmlittim-W^ir. 

Ihs  CTly  <~onrt  o(  St  Jolin  hu  jurlKllGCioii  in  suLW  (oi 
tar  eorery  at  mini  under  £a,  thou«h  Cha  defeBdi.ni 
dose  Dot  mide  in  the  dtv,  but  hi  bees  lerTed  vitl 
pr^ou  then.     Exforli  Imibahih  SQf 


'er  to  talcs  aJBdudtln  pnneed- 
!■«■  befon  aealoiu. 
BujotAn  Oownania    ■  ui 


COKKOIt  LAW  FB0CED1TBE  ACT  iwn-^i^ 

lift  hOl  i^inJ  Ay  lAe  cJaidi^ss—^ttl)    iD  u  uUoD 
tvtiLiglit  by  pUi  tiflft  in  tJieir  oorponl*  nunie  ■ffiLiiHt 


•e  IHUH,  the  ^iliitUtt 


It  bound  OB  the  irid  t( 


oe  membentp  they  wen 
Lod  by-liwe      impart 


■OD  flraploT'  d 
ldlU£iBMI 


OOSIIITlCnr  FBZCKDEHT-tDfut-Deinuid  di 


SleudeJ     J  .greed  wd  Uver  :o  M 

her.    at  tlie  tlms  of  *nt«rloB  lota  _. 

former  ilgneda  voting  lu  full  wt;— 'When  the  h 


i  u  1  •ettlemui.t  ol 
J  udige  kHvIng  to  tu 


■ittBtor 
«e  oeuH  uf  Miih 

or  'the  loB  If 
ol  the  HM  being 

I* 
he 

McirioaH"  %3 


legiDuudof  mlHllreotioi 
jury  whe< her  « d  Mf t (or 

Dodnlt  benglnei- 


COITKKPT  OF  COVBX -Aii^m. 

Arier  poflKakin  u 

u    Btuchment   If  the  'cfendaal   r 


-JQeefH 


«.) 


Ml 


ooBTnraBST  liabilitt. 

fiH  IflULVKKT  Alt  d>  IM 

OOBTBAOT— ' 


'^^'Ju, 


.  ,  1  ■i«pi«rtit«l  ihe  vatua  ol  the  pio- 
I  averrliig  that  be  defeadaBta  wltv  Dot 
ludwhenthryacerptedtbeabaiidonDiFtrt 


4B8 


LLOTD  u.  Cj.1 

CondnKdcm  of— Who*  RumiJUbla  ot  tiro  DMan- 

lugL 

Sh  CDRBmuciioH  or  Cortsact. 

Sr  ruuM  [SMtalaofI  ■       »• 
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COHVIOnOH— ^'•'•5'  ''^t^'"  without  licerue ^Whether 
S3  Vic  .  c  :I4,  ultra  rirrt  1  Au  Act  of  the  LooaI  •  egis'a- 
turepawAi  sinre  ronf«-derati(>n.  Impo^lnir  fines  and 
peoalUeit  for  w*lllnfr  lioa  ^r  without  licfnsp.  is  nor  ulfra 
rires,  and,  although  th(>re  may  be  a  qiir>fl'ion  as  to  Ihe 
power  of  the  lo^vl  'offislature  to  direct  th?  manner  In 
which  the  fines  shall  bo  recovennl,  'he  excess  only, — 
that  is.  the  mode  of  recovery,  woiild  be  void  :— In  this 
case  tlie  *nfomiation  was  n  »t  m^de  under  oath.  The 
flofendant's  counsel  appeared  how  ver,  on  the  day  f 
trial,  and.  though  he  raisod  thisobiection.  he  did  no* 
ask  a  delay  or  adjoumm-.>nt,  and  cro»i-examined  the 
witDcsaos.  The  defendant  Wiu<  convicted  O'l  clear  proof 
of  the  offence,  and  ir  did  not  apn  'ar  •  hat  she  h  id  been 
in  any  way  misled  or  prejudictMi  bv  the  alleged  defect 
in  the  information  x—H^ld,  Under  these  circumstances 
that  the  1  Rev.  8tat.,  c.  138«  cured  the  defect.  RicoTrr  « 
r.  McSCiiLAX 110 

OOBOFEB'8  DEED. 

See  VoLUXTARy  Coxvkyaxce. 

CORPORATE  B0DIES-R*i7*'  fyrote—Wkat  'perxoiC* 
includitx—V  her.  :stnt  ,  r  Irti.x.  M.]  At  a  meeting  of 
r.ite-pay»*rs  held,  i  ur<'U:tut  to  Act  34  Vic.  c.  M.  to  con- 
sider the  i)roprietv  of  the  County  granting  aid  to  the 
AllK-rt  Hallway,  the  President  of^^an  incorporated  com- 
pany was  pn*Rent  an«l  t*'nden'<l  the  vote  of  the  com- 
p  my,  which  w.is  refuses  I,  on  the  ground  that  the  4ct 
under  which  the  meeting  was  ralle<i  only  ga\'e  "  per- 
sons" the  righ'  t»  vot^,  and  not  corjK)mtio-»s:— /A-///, 
Tliat  thocomp  ny's  vot**  was  improm*rly  re|e  ted,  and 
the  pnicecdings  were  qiutHhed.  It  is  no  argument  to 
my,  thtt  had  the  vote  been  r*«»ived  the  re-'Ult  wcuild 
have  l)een  the  »ame  The  Sheriff  h-ving  refused  to 
all  w  the  President  of  the  comptiny  ti^  vo'e  on  the 
ground  that  a  corporation  had  not  the  r  ght  to  vote,  it 
cannot  afterwanls  be  set  up  that  he  produced  no 
authority.    Kkglha  r.  Rmd        -       -       -       -       26 

CPOWF  GRAWT— A^««'/«T  V.  Dotrling  confirme-i.]  In 
this  ease  ihu  same  c|ue  tion  as  to  the  cnu'^truction  of  a 

Sant  arose,  as  in  Fhwltr  v.  Dowhn/j,  but  the  Court  hdd 
at  th   discunion,  closed  l>v  th:it  case,  could  not  now 
here-opened.    Fabrbtt  r.  BC'iTT     -       -  484 

COSTS  —  '^'''v  ***''  '""'  oritertfd  and  judtjment  tend f red 
awi  nceepUd  before  second  trial— Whet ker  plaintiff  en- 
titled to  eoKtK  o/Hrtt  trial.]  Hhere  a  ml*  for  a  ne» 
trial  Is  made,  b-fng  silent  as  to  costs,  and  before  second 
trial  defendant  oiTers  to  suffe**  judgment  by  default, 
uniler  1**  Vic  ,  c  9  and  the  offer  is  aooeptedf,  plaintiff 
is  not  entitled  to  costs  of  t)ie  first  trial.    Kya.h  v.  Jam i^h 

[219 

QOSTS — Beriew  nf  Tajration—Ofrti/led  eopieg  of  Deeds  ] 
Bi  the  Rev.  Rtat.,  c  113  M^*  a  l^rty  may  put  in  evi- 
dence a  certified  oo'-y  of  a  conveyance  duly  registered, 
on  sh'wing  to  the  Conrt  by  alfltuivit  that  the  original 
la  ot  uuffer  his  con  ml,  and  that  he  does  not  know 
wliere  the  same  may  Ije  fouu<l  i—He'dt  That  when  a 
p  irty  knew  quite  recently  where  the  or  ginals  weiv,  he 
waa  no  entiUni  to  costs  of  obtaining  and  serving  ocrti- 
fle  copies,  it  not  appearing  that  further  search  or  en- 
quiry was  mide,  or  that  the  deeds  had  left  the  poesea- 
uon  of  th  •  De>-soD  in  whose  hands  he  had  seen  them 
When  a  bill  of  coats  has  been  taxed  on  erroneous  afll- 
davita,  the  injured  party  obtaining  a  review,  ia  entitled 
to  the  cosu  of  th«  app  ioation .   Doe  d.  Fibth  v.  Mo  LjlOd 

[1 

COSTS-'-^f'^'*''^  f^  l^oi^-ptymen*  of-^  Whether  will 
oegraiUed  since  the  31  Vic  ,c  7.]  Attachment  for  non- 
payment of  oosta  being  a  drll  prooeedinff  In  th  •  nature 
€i  an  ezacatlon.  It  will  not  be  gran*ed  unoe  the  Act  37 
Vie.,  e  7  aboil  hing  impriaonment  for  debt.  Doe  d, 
DaYjcBBB  V.  DaYcBiB 417 

COSTS  OF  TBS  DAT—  Where  com  hat  been  made  a 
remanet.}  Where  a  cause  waa  wrend  timee  eat-nred  on 
the  dodceC  M  ni$t  prmt  uid  made  a  remanet.  end  again 


COSTS  of  fhe  day— «»'«»««'. 

entere  1  for  trial  at  a  subsequent  circnit.  bnt  struck  off', 
by  reason  of  the  pi  intiff  not  moving  for  trial,  the  de- 
f'.-ndant.  on  applicati  n  for  costs  of  the  day.  inclurling 
the  oo<t4  of  the  previous  circuit  •,  was  only  allowed  th-t 
costs  of  th<>  circiiir  at  whxh  the  cause  was  struck  off. 
Due  d.  Shkrwood  v  Stack  ho  usb    -  -       298 

OOSTS—Where  tender  of  judgment  accepted  within 
Oounty  Oourt  jurisdiction* 

See  Pbacticb  -  -  -  -  225 
Aflldavit  of  att  udance  of  witnesses, 

.S^  Pbactice  -  -  -  -  452 
Affidavit  coi-taining  erroneous  statements. 

See  Review  op  Taxation       -       -  7 

COSTS  — W''A«^  llaintiff  reeorers  amount  within  the 
jurisdietion  of  the  County  O-urt  33  Tif  ,  c  10,  \2\'\  Tlie 
piaintiff  having,  in  an  action  on  tlie  cane  against  a 
Sheriff  for  a  false  rvtuni,  ivcovered  an  amount  under 
81()0,  the  Court  refused  to  al.ow  costs.     DeVkhek  r. 

ifALMEB 297 

COUNTY  COURT  A  PFR  AT.— Powrr  of  a  County  i  'ourt 
Judyt!  to  i^sue  n  hcw  mtmiivHU  at  Chambers,  thf  first  tiding 
a  nullity  ]  Th-  Judge  <  f  the  County  Court  of  St.  Julin 
an  •  Kings  was  calMl  in  by  the  Jud^e  of  t-ir*  Albert 
County  ourt  to  try  this  case,  un<lf-r  tlie  Oounty  C«^nrts 
A«-t,  and  issued  a  summons  for  a  new  trial  «hile  fit- 
ting at  his  <  liainbers  in  St.  John,  but  afierwanls  dis- 
chu  ged  it  on  th  gniuud  Uuit  lie  had  no  {lOw  r  to  act 
in  St.  John  :—Nelal  i  hat  he  had  power  to  is  iie  a  ni.>w 
summons  in  Albert,  the  first  biing  a  nullity  STft.£\  E.s 
r.  AiVCUS 70 

COUFTT  COURT  APPEAL— /w-o/'m'  ^m  of  >^«f»— 

t'rtimiu  flit  CfniffyanCt-  —Ji-  nuiiymjams'  j/n'/M^ty  m  hunds 
if  Assignee  ]  A  County  Couit  Judge,  uirt.ng  uniler  tite 
Insolvent  Act  of  IS^JV  having  iii.ule  au  onler  that  di-fi-n- 
daut.  the  assiguee  of  the  esUite  of  11  L  ,  (uy  to  plaint ff, 
ssMign(%  of  the  e^tati*  of  A.  L.,  the  proivcdis  nf  a  sale  of 
a  l4-a.H<>,  which  A.  L  hotl  asTficned  to  H.  L  ,  and  whioh 
defi'udaiit  contcndc-<l  was  void:— //Wt/,  Ihat  the  Judge 
had  |M)wcr,  under  the  Ctth  section  of  the  Act.  to  make 
such  orrler,  tlie  pi&rties  having  agreed  ihat  tlie  proc(\>ds 
should  be  held  subject  to  his  onlcr,  and  iliat  it  wan  not 
necessary  to  deci<le  whether  the  «ct  gave  liliii  power  to 
r>nler  the  assignment  Ui  tie  set  asifle  Urtd  al^«,  That 
apiienl  lay  from  such  nu  order  to  the  Supreme  Court. 
Skixner  r.  He.  EOD 131 

COUHTY  COURT  I^YZhL—Betum— Necessity  of  cer- 
tifyuu/ pletu/mgit.]  uu  an  appeal  being  had  from  the 
douniy  Coiurt  the  Judge  iJiould  cer  ify  a  copy  of  the 
pleadings.    McIxTThE  r.  M cMoxaolb   •       -       40q 

COVHTY  COXTBT  APPEAL  —  Tresviss  for  stuing 
gotHts  under  an  executwm  utxued  on  a  rota  jmdifment  ta  a 
Justice's  Court .]  The  defendant,  O'Donnell,  obtained 
judgment  by  default  agains  the  plaintiff  In  a  Justice'e 
Court,  on  an  aitxHint  for  "  sundries  *'  The  juilgmeni 
was  signtd  without  an  affldavit  of  the  deltt,  and  an 
ex  ctition  was  i  sued  under  whioh  the  plaintifTs  cow 
was  seized  and  sol  1  An  action  of  trespass  being 
bro  gh  ^— l/e/tf.  The  judgment  and  exeoii>  Ion  no  jii»ta- 
fioation  t^  the  judgment  plai  tiff  Qu.  Whether  there 
can  be  a  review  from  a  Justice's  Court  when  there  ia  a 
jadgment  by  default.    JAGXIOII  v.  ODoMnsLL       80 

SseFlZTUBBB. 

OOUHTV  OOUBX—  Bail  bomd^AuimmaU  of->  Whether 
tKo  credit  e  wUnc'tei  neeestasy.}  Tne  ball  Dcnd  given 
to  ihe  Sheriff  li  the  case  of  a  e^Not  lamed  out  <»  the 
Oounty  Oi)nr%  bei  g  aasIffnaUe  by  ▼irtne  of  the  Oounty 
Courts  Act,  the  Btata  e  of  Anne  lelating  to  the  aaaign- 
ment  of  bail  bonis,  has  no  applea  mb,  ani  It  is  not 
neoeaeaxy  that  the  aasignmeut  should  be  made  in 
presence  of  two  oredible  witniswi.    Bmrb  v.  Bmttb 
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COTJHTY  COURT  JUDGE  AT  CHA1CBER8— Power 

to  grant  relief  to  Uail  to  limiUi 

5m  Bail  to  Limrs 

Power  to  istine  a  now  summons,  the  first  being  a 

nullity 

See  County  Court  Appeal    -       -       70 

COUHTY  COURT — Attorney—  Whether  one  can  practise 
in  thf  County  Court  without  taking  out  certificate  wuier 
Ai'f  22  Vic  r.  2i]  —  ff^ltl  (ikt  Allen.  FISHER  and 
Wetmore,  J.  J.,  WeldoN,  J.,  diMentiente)  that  an 
attonn^y  of  the  Supreme  Court  may  practise  in  the 
County  Oourtx,  thougli  he  m  «y  rot  have  taken  out  a 
crrtificate  under  tlie  Act  22  Vic.  c.  v8.  VOTO  r. 
QUINSLER 488 

OOUlf  SEL-Duty  of. 

N^  Evidence 450 

Right  of  party  to  call  as  a  witness. 

See  Evidence 462 

OOYENANT— Landlord  and  tenant 

See  AlfC£8T0R  AMD  UEIR. 

Action  of  Covenant— Proviso— Pleading  — Non- 
feasance 

See  PLEADilfO 

CROWN  QiKlMT— Fowler  v.  Bowling  confirmed'}  In 
this  ciUM*  the  same  uuestion  as  to  the  oonstmction  of  a 
Grant  aro»e,  as  in  Fowler  v.  Bowling  (1  Kerr,  581),  but 
the  Court  held  that  the  discussion,  closed  by  that  ca^, 
could  not  now  bo  re-opened.    Pabbett  r.  ScOTT      434 

DAKAOE  FOR  BREACH  OF  COHTRACT-Loss  of 

baggage 

See  Carrier. 


DAKA0E8 

See  Trespass  - 

Exemplary 

See  Tort. 

DI8C0HTINUANCE. 

See  Practice 

DI8TRE88  IFOR  RENT. 

See  Replkvix    - 

Where  no  fixed  Pent. 

See  Tbespabs    - 
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EA8E1CENT— Z^'U"^-  Verbal  agreement  to  let  theuMof 
— l^irttl  Lease  for  three  years  from  a  future  date — Tenant 
at  will — Injury  by  Litndlora —  Tenant  of  mortgagor  in 
possession,  his  relation  to  mortgagee.]  An  agreement  for 
the  use  of  driving  power  of  an  engine  is  only  an  ease- 
ment which  cannot  be  created  by  parol,  and  a  parol 
agreement  would  be  determined  by  a  conve3ranoe  to  a 
third  person  from  the  party  agreeing  to  give  the  power:— 
A  tenant  at  wi'l  cannot  maintain  an  action  against  his 
landlord  f  ir  entering  upon  the  premises  and  pulling 
down  a  chimney,  such  an  act  merely  amounting  to  a 
determination  of  the  will :— A  verbal  agreement  to  leaae 
premises  for  rhree  vears  from  a  future  time  la  void, 
under  the  Statute  of  Frauds,  and.  although  by  entry 
and  payment  of  rent  to  the  mortgagor  in  poMession, 
the  party  would  become  a  tenant  from  year  to  year,  as 
to  him,  he  would  be  nothing  more  than  a  tenant  at 
will  to  the  mortgagee,  or  a  person  claiming  through 
him.    Brxwino  v.  Bxrbtmah  ....      115 

EJECnCENT  —  Statute  of  Limitatiani  —  Taumey  at 
Wiii—Betermmation  t^— Title  by  poate$non — Bvidme»~~ 
Certified  copy  of  deedA  Where  a  party  was  allowed  to 
enter  on  a  lot  of  Wilderness  Land,  with  the  privilege  of 
oleariog  and  cropping  a  portion  of  it.  Imt  under  sodh 

B 


TgJBflTfc  iK.fi'v— continued. 

an  aiTangement  as  to  the  remaining  portion  as  would 
make  him  a  tenant  at  will  of  the  whole  :  but  the  owner 
aim  entered  from  time  to  Ume,  and  cut  and  disposed 
of  the  timber,  tlie  Statute  of  Limitations  was  held  not 
to  run  in  favor  of  the  tenant  except  as  to  the  part 
exclusively  occupied  by  him  :— Where  the  plaintiff  in 
ejectment  recovered  a  verdict  for  the  whole  <  f  th^ 
premises  descrit>ed  in  the  consent  rule,  tlie  Court  refused 
to  grant  a  new  trial,  even  though  the  defendant  might 
be  entitled  to  a  small  portion  of  the  premises  :— A 
certified  copy  of  deed  recorded  in  IS.^*^  «a<«  objected  to 
on  the  ground  that  the  acknowledgment  being  taken 
before  the  Mayor  (^f  St.  John  was  Insuflleient,  but  the 
Court  held  that  the  Mayor,  being  virtute  officii  a  Judge 
of  the  Common  Pleas,  had  power  to  take  acknowledg- 
ments, and  also  that  it  wa^  not  necessary  it  should 
appear  to  have  been  taken  within  the  city  or  Tountj'  of 
St.  John  i—Held  also,  in  the  same  case,  that  the  certi- 
ficate of  the  Reffistrar  was  sufficient,  even  though  he 
did  not  certify  uiat  he  was  the  Registrar  of  the  county 
in  which  the  land  lay.  or  that  the  deed  was  registered 
in  such  county',  and  that  it  could  be  shewn  by  extrinsic 
evidence  that  he  was  the  Registrar  of  the  County. 
ZXm  (/.  McKemzie  v.  Mosher  -      -      .      -      856 

BJTOTIi  V^y— Married  woman  Partfl  gift  to— Where 
husband  and  wife  in  possession  under,  by  whom  the  statU' 
tory  title  is  (wquired.)  Where  there  was  a  parol  gift  of 
land  to  a  married  woman,  and  the  property  was  actually 
occupie  1  by  the  husl>and  of  t-he  donee,  and  worked  by 
him— she  residing  with  him  as  tiis  yr'itei—JIeid,  That 
the  wife  could  acquire  no  title  by  such  a  possession 
either  against  her  huslMud  or  the  donor,— the  title  so 
acquired  would  be  the  title  of  the  husband.  Qusere, 
Whether,  where  a  pirty  fi^ves  land  to  another  by  parol 
and  puts  him  in  poissession,  this  might  not  be  con- 
sidered a  discontinuance  of  the  owner's  possession,  and 
the  Ktatute  of  limitations  begin  to  run  at  once,  and  not 
at  the  end  of  a  year.    Boe  dem.  Vincekt  v.  Murray 

[876 

J^SEKflXRWZ— Will— Construction  of— Condition  as  to 
penn'intrnt  Sfttlement  by  devisee — f'^'rrt  of  the  latter* t 
death.]  J.  M.,  S*'n.,  devised  land  to  T.  M.,  and  also 
proviiled  that  J.  M.,  Jun.,  should  have  full  ponsession 
and  control  of  the  property  un  il  T  M  sho-  Id  settle 
permanently  thereon.  T.  M.  diedin  about  two  xenrs 
after  the  testator's  decease  without  liavin^c  made  a  per- 
manent settlement.  Tiie  h<*ir  of  T-  M.  havinir  brought 
ejectment  against  J.  M.,  Jun.  -.—Helti,  1st.  Th  it  on  T. 
M's.  death  the  fee  (laffiied  to  his  heir.  2nd.  That  the 
latter  could  bring  ejectmen?  without  previous  demand 
of  iMssession.    Boed.  Murray  v.  Murray   -       861 

SJFCTIEENT  —  Bfssession—  Where  grantee  is  in  posse*- 
sivn  of  ti  part  of  lot  under  a  deM  describing  the  whole  lot 
by  metes  and  bounds.]  The  oonsitructi  ve  posse89ion  which 
a  grantee  in  possession  of  a  part  under  a  registered 
de^  describing  a  lot  of  land  by  meres  and  boimds  has 
of  the  whole  lot,  >s  not  suflScient  to  give  him  the  title 
to  any  portion  against  one  who  has  had  for  a  lengthen- 
ed  period  the  actual  and  continuous  possession.  Boe 
d.  VAN  BusKiRK  V.  Carney    -       -       .       - 


EHT  BY  KORTOAQEE  — />o»«rr— l?f/efi« 

of^—Its  effect  on  subsequently  acquired  title  in  wife — 
Carried  Woman— 1  Sev.  Stat.  c.  114.]  M.  (one  of  the 
defendants)  "wning  an  undivided  thir.l  portion  of  a 
lot  of  land,  and  being  in  pos.«*c8^ion,  executed  a  mort- 
gage of  the  whole  lot  in  favor  of  the  lessor  of  the  p  aln- 
tiff,  at  the  same  time  givine  a  bond.  M's  wife,  though 
not  named  ss  a  party  to  the  mortgage,  executed  i^  the 
testimoninm  clause  stating  that  she  did  so  for  the  pur- 
pose of  releasing  her  right  of  dower  in  the  land  mort- 
gaged. Subsequent  to  the  mortgage  the  wife  acquired 
a  title  to  the  other  two-thirds  :—Held,  That  the  lessor 
of  the  plaintiff  was  not  entitled  to  rsoover  the  portion 
subsequently  aoqidred  by  the  wife.  Boe  d,  BusHS  v, 
McGbaw     -      -  186 


608 


INDEX. 


EJECTICEHT  —  Aihcrse  possession  —  ^'ew  trial.]  A 
pldintin  in  ejt-ctm  ut  will  nt>t  be  granted  a  new  trial  on 
>  he  ground  of  he  venliot  being  against  evidence,  unless 
under  » xceptional  circumstances.  Doe  d.  Hache  r. 
oAcuE 848 


Wilderness  land 

Sev  New  Trial 

ELECTIOH  OF  DIBECTOES-Proxy 

Srel.NCOHPOIiATKD  COMPANY. 


301 


E1iaLI8H  8TATIJT£ 
See  Will. 


c'5  Geo.  2,  c  6. 


872 


EHLASOEMEHT  OF  A  WiLR  —  AttnchtKent.]  A 
m  ■»  luu  inudc  to  «'iil:irg«*  a  ruk-  nisi  for  an  attaoliment, 
t  oujili  a  m.ijorit}-  of  the  Courv  were  opi>t)'»iHl  to  grant- 
ing tlie 'no  ioii.y  t'he  e  being  a  minority  in  favor  of  it, 
as  an  atfcichmMit  could  ■  nly  go  with  tl»e  consient  of  a»' 
the  Ju  (get),  waM  grant  d.     Jones  v.  Smith        -       45 


ENTBT  OF  CAUSE. 

Set  Practice 


150,361. 


EQUITY  APPEAL  -  Dissohidoa  of  itn  Onier  of  Fnjunc- 
tton.]  \vn-x  ptrte  or^h'T  of  injunction  was  obtaini-d 
from  a  Julgi*  at  Chanilxr  to  n>slrain  injury  to  land, 
and  an  action  at  law  was  commence<I  Atiortl}'  after. 
Thu  injunction  having  »'e«'n  dissolveil.  and  ihe  Hecree 
of  dissolution  appealeil  from  i—HcId,  That  where  a 
new  statfl  of  facts  is  presented,  the  power  of  an  E<iuity 
Judge;  to  dissolve  an  injunction  is  not  affected  by  th«Te 
being  an  action  at  law  pending  to  try  the  title.  SMirn 
V.  MORROW 84 

HQJJVTY— Appeal.]  An  appeal  does  not  lie  from  an 
opinion  of  a  Judge  in  Equit}',  the  decree  not  being 
regularly  entered  up.    Uodue  &.  Reid       .-'»** 


^BTOYPEXi—Tirespaxs— False  imprisonment — Malicious 
prosecution  J  y^  here  a  party  joins  in  an  Indenture, 
whio  I  refers  to  another  instrument,  approving  of  it, 
and  treating  ir  as  a  valid  writing,  he  is  thereby  estoppel 
from  afterwards  disputing  the  validity  of  the  instru- 
ment M)  referr-d  to  :— A  i)er8on  is  not  liable  to  an  artii>n 
for  f>«i8e  imprisonment,  who  merely  lodges  a  complaint 
before  a  Justice,  and  leoves  the  proceedings  to  be  taken 
in  th«  discretion  of  the  Magistrate.    BROwir  r.  Moork 

[507 
See  Will.    -       -       -       -  809 

BVIDEHCE— 3>wr/  before  Sheriff"— Where  improper  eru- 
dence  pressed  in— ASw  enquiry— sheriff"' s  Return— Coun- 
sel—Duty  of.]  Where  in  an  enquiry  before  a  Sher-fT, 
im4»-r  a  wnt  de  prop.  prob.  the  defendant's  counsel  was 
aMowed  to  put  a  pap-r  in  evidence,  without  tlte  plain- 
tiff's counsel  being  previously  permitted  to  cross- 
examine  npon  it,  the  inquisition  was  set  aside.  It  is 
the  daty  of  ooonsel  on  both  ^ides  in  proooedlngs  before 
Sheriffs,  to  assist  them  in  the  oondoct  of  the  case. 
HAxuaTOsr  v.  Cormikr 460 

Ses  LuvATics. 


Cerdiled  oopy  of  Deed. 

&»BjXCTMXirT 


8U 


KVIDEVOB— ObMiMi/— A^Af  of  a  party  to  oaU  as  a 
toidieis.j  Thoogh  the  praotioe  of  oonnael  In  a  oaoae 
fflTlnff  eridence  ia  moet  objectionable,  yet  a  Judge  at 
Ivin  iPrms  hat  no  aathori^  to  refoie  it  if  ofrered. 
Bafk  of  Britxbh  Vobth  AiaouoA  v.  MoBlrot 

SmAbatsmsht. 

——After  •oq[aixed  properly— PMramptioo. 

Sss  Ajuooeosmb  Dbbtob. 
— ^Putnerdklp. 

SssAMjnaMa      .... 


YyiXyVffkt^— continued. 

Improper  admission  of  a  Sailing  Chart 

See  New  Trial.      -       -       .       -         83 
False  Imprisonment 

Sre  Justice  of  tub  Feacx. 

EXECUTIOH  GBEDITOB— Liability  for  Goods  lost 
by  Sheriff. 

See  New  Trial       -       -       -       -       113 

FACTOB— Where  Gk)ods  are  sold  by. 
See  Prixcipal  and  Aoe^^t. 

F18HEBIE8  ACI|  31  Tic.  c.  61. 

S*'c  Replevix 


90 


y I  X.T^^  pieg — RuiIJi/ui  erected  on  land  of  another— In- 
tcnitfn— County  (  ourt—Apptal.]  "When?  a  building  is 
erecte  1  on  the  land  of  another,  the  fact  as  to  whether  or 
not  it  is  a  fixture,  and  capable  of  rvmoval,  depends  in 
moMt  cases  upon  the  intention  of  the  i>arties  at  the  time 
of  its  eriftion,  and  not  upon  whether  or  not  it  is  fas- 
tened to  the  soil.    FowLKR  r.  Fowler     -       -       488 

FOBEION  INSUBAHCE  COMPAHT-id  Vic.  c.  4.^.1 
A  I'olicy  of  Insurance  issued  in  New  York  and  delivered 
in  Kostun  to  a  broker,  b^'  whom  it  was  sent  to  St.  J«<hn 
to  his  agent,  and  by  him  handed  to  the  defendant?, 
who  gave  in  return  a  premium  note,  was  held  not  to 
have  been  complete  until  actually  delivered,  and  the 
transaction  was  illegal  under  Act  of  Assembly  19  Vic, 
c.  46,  which  prohibits  any  foreign  Insmrance  Com^wny 
from  doing  business  in  the  Province,  without  first  filing 
a  certificate  in  tJie  Provincial  Secretary's  office.  Alli- 
son V.  KOBIXSOX 103 

FOBEION  INSUBAHCE  COllPANT-19  Vie.  c.  45— 
Alltsi*H  v.  Hobinson.]  A.  held  himself  out  as  the  agent 
in  St.  John  of  the  Columbian  Insurance  Company, 
whose  head  office  was  in  Mew  York.  His  course  of 
business  was  to  receive  applications  for  Insurance  ad- 
dressed to  the  Company,  which  he  would  forward  to 
B.,  an  insurance  broker  in  Boston.  The  latter  would 
send  the  application  to  the  company,  when,  if  it  was 
accepted,  a  policy  would  be  delivered  to  him,  t-nd  the 
pivmium  charged  against  him  at  the  time.  The  policy 
was  then  forwarded  by  B.  to  A.  who  would  deliver  it 
to  the  a»nired,  taking  the  premium  note  direct  to  him- 
self, and  sending  to  fi.  his  own  note  for  nine-tenths  of 
the  amount  (the  balance  being  kept  for  oommiseions). 
Held,  1  hat  this  was  an  io  direct  carrying  on  of  Insnr- 
anoe  business  in  this  Province  by  the  company,  con- 
trary to  the  Act  of  Assembly,  19  Vic.  c.  45.  and  that  a 
premium  note  given  to  A.  oould  not  be  collected;  and 
also  that  the  fact  of  the  note  being  made  to  A.  instead 
of  the  company,  in  no  way  distinguished  this  case  from 
Allison  V.  Il^tnson.    Jo5ES  r.  Taylor     -       -       891 

y^Aim—Insaranoe— Miareprcaentation . 

SteCoXTRACT 498 

Jadgment  against  exeontor  obtained  by. 

See  Probate  Court. 

FBAUDS  (Statute  ol}—Cantraet—Unen1aatyA  The 
defendant  undertook  to  give  or  procnze  for  the  plaintiff 
a  titnation  as  clerk  or  book-keeper  at  91000  a  jear  in 
consideration  for  which  theplamtiff  wacforaeertain 
ram  agreed  on,  to  give  the  oefendant  a  deed  of  hia  in- 
teiestTn  certain  landa  and  to  "nsehiainfliieneewith 
the  other  helr^  to  proonre  deeda  to  the  ddendant.  In 
an  action  bron^t  against  the  defendant  for  bweh  ni 
thia  agreement,  it  waa  held,  let.  That  the  eontenofe  waa 
not  void  for  uncertainty,  tnd*  Hiat  it  waa  not  void 
under  the  Statute  of  rrands,  MMnfa  ooBtBMl  iKAto 
be  perfonned  within  a  year.   Bjuiravx  v.  PBCX 

not  to  fo  into  hodiMM  witiUa  A ; 


fiMAiiompait 


■idD.  llii. 


te  oti—Tittereaf  iittmd— Boundary  tmfi 
tat  lo — flntding operafion — Tretpatt— 
Di'kM  cm/nvd.]  When  i  di'Uioa 
I  betvnxn  punlM,  ind  ihey  »gr»  ti 

.ndiio»)UiilftcttLponk  by  | — "' 

!<.'iia»,  and  by  tevenHy  occupying  the  1i 


galD  k  title  by  adveiw  puflKuloD 


ruimuLEirc  contetakce. 

7BEDEBICI0H  ABSEBSHEirT  LAW- 

M  (,i.  c,  .iA/,»J:i8*.c.c.f.ii.]    innaeatlni 
of  a.  rt-leuruifh  Comiiaiiy  ehiah]iiin«r  Hbrokd 


negallvr  uid  Hie  n-uugnmey  is  hul-1i  tlii 
cumot  be  Kaoaolli^.     £r  pirrc  Bib  ■■ 


Sar  Tbeifiu  -  -  -  '■  3111 
TTftlTBHTW  ktt-  WheOer  aeiHetmn  xmlfr  liuatreni  Act 
of  IBoV  J  by  on  Act  poHed  by  tlie  Leglalature  of  ^ew 
BniDflwick,  3lBt  Vic.  c.  M,  IC  1>  ptorlded  Uutt  the 
family  hamestwl  uf  even-  head  of  ■  family,  to  tlu 
nlue  uf  rilx  bunJrrd  dollan  (|  001  •hall  ba  eunpt 

nudr,  lor  sct^Df  off  the  hanie«tead  In  oue  of  a/./i.  In 


AT  piovidt 
ilch  DDde 


te 


B  LcfiUlalDre  ii  eiemut 
nicuie  uiu  D«c  it<iu<7i  s>,ivutlon.    SarTlaan  and  V-^ 
both  became  InwUint,  and  by  two  tereral  deedi,  • 
tignetl  their  eetato  lo  the  omclal  iMlgnMa.    At  tl 

and  land,  on  wlilch  he  realded,  eaflibeing  ander  mot 
gage,  but  the  cqni^  of  redemption  exceeding  In  vali 
eii  himilred  dollan  Id  «ch  cup,  Theanlgneeihaiii 
advertlied  Ine  prnpertlea  for  mit.  and  rvfiwlng  lo  con 


rt  Judge,  vho  hat  iurlBiJlctl. 
....  , ,„  dliw'--  ■ 


__,.., .    ..rectlng  the  »™lene«  too»mply 

with  Auch  requesta.     Tim  JuUgfl  having  ordered  Iha 
■alCB  to  prowe4  and  the  proceed*  to  the  amount  of  C^ 


vod  tt  to  non-Drndera.  w  hether, 
I  Act  la  valid  M  to  tnden.  then 
Inery  for  carrying  It  Intoeffeot. 
ilgai  under  tJie  innlvent  Act. 
1  can  ba  act  oS  when  ttie  Uiud  la 
rt  RiBUion ;  In  n  Form  H 
r  Cormtxcx. 


and  make  regnlatlc 
and   bMlei  hnibai     . 
"upolnt  ponad-kaeiKn  ii 


"managlBg,  JrapnTiiig, 
B  Bid  Iiiaodi,    and  to 


o  makaordtn  f or  (he  Impmind- 


ncpoinnmo  ciTriE-e™''"'*'- 

icgulatiDnB,  Ibis  poner  bt'lngneoHarlly  Implied  In  Uie 
right eiprejaly  given  to  "appoint  poupd-kerpere and 
other  utHcrrs  to  CofonK  Ule  regulnIJalu."    Ilie  Coon 


la  aiao  neeeeaariJy  in 

oOlem,  their  aulliunu  lu  uim;  ices  uciuk  HiicD  uy 
statute.  Qh.  Whether  1  hev.  Btat.,  c.  104,  gate  the 
proprietors  power  Lo  make  a  regulation  Ulnctingtha 
■ale  of  cattle  Imponnded.  Bnch  a  regulation,  however, 
though  it  might  be  bad  at  against  itranger*.  would  he 


largea  an 


o  be  wtd  al 


rublic 


to  meet  the  eliargm  and  expcnsta  already  inourred- 

DlCBiE  r.  Lawbok        - 48 

IKFEnOAlIEKT  ?0&  VEBt-Vtitilm- .Acti^  lie., 

Defendant  waa'lncnMody  on  the  flntof  October  wheb 
the  Act  31  Vic.,  c.  7,  abuUahing  ImprlKinnwnt  for  debt 
oiRie  in  force,  and  applied  (or  nla  dlieharge  under  the 
Act.    It  woa  objected  that  the  Act  wh  ultra  vim,  but 

ever,  to  the  present  oaae.  In  wh^  It  waa  (hewn  the 

aolvent  xet  of  iae».    Abhbthoiio  t.  HcCdtchot    Ml 

IHFSDFXE  COKDUCI  07  JUBT. 


DTOOKE  DEEIVED  IBOK  AHT  TBADK  PBO- 
naamw  OECAUJHO— fthaHiHoluder 
IH  FnEDEaicTnjK. 


MCOHPOEATED  COKPABT-  Efeei™  c/fl.rector, 


pTvCPcdingi 
electing  LI 
Company  I 


uuiil  meeting  of  the  iti 
UK  i-ompaoy,  held  for  the  purf 
one  of  the  itookholden  movei 
amlng  tliem)  be  the  Dimton 
niuing  year.    Ihld.  That  In  or 


for  another  by.  inneol 
(orwarUhli  claim  to  <1( 


thai 


must  explicitly  vela  In 


ney  enteriDg  appearance  was  authorixed  by,  ether  than 
the  duly  quallned  officen  of  the  Company,  the  Ccnrt 
would  stay  prooccdiuga  without  payment  of  ooata. 
BpiiRBt,Ai.BUnUixi.iaCo]iFajii  ggo 

IBTA>T. 

Ser  A.vczaiOB  ajTd  HBh. 
DIJUaCUOB. 

Sn  Sqiim  ApPEai.         •       -       -       U 
nlB0LTSITACI0F18aB-/>>»<<-(M--'toniCB- 

Wtirrt  jKiuil-^cofutntctamof.]  An  allegatlrin  that  de- 
fendant! having  f  usda  In  their  handi  belonging  to  B. 
forOooda  aold  on  hii  aceounc  had  aanptedablll  of 
exchange  drawn  by  B,  for  the  amount  In  favor  of  pIbId- 
tlffi  at  light ;  that  when  plalnUfTi  pnaented  the  bill  lo 
delendanla  on  the  Mi  September,  they  tuliely  pre- 
tended, In  oKler  to  oMaln  a  further  term  of  credit  for 
payment  of  the  hill,  that  the  lald  Ooodi  aplut 
piaoeedaof  which  mid  bill  ^*d  been  drawn,  had  not 
yet  bean  aold,  and  that  defendaaCa  on  tbs  itrength  of 


510 


INDEX. 


INBOLVZNT  ACT  OF  IWB-continiwl. 
iKt :  that  dt-fendantd  at  that  time  knew  th(>y  were  unable 
to  mtH^t  their  enffa^'niviita,  hut  conctnilcii  from  plain- 
tiffs tht'lr  inability  to  do  m,  witli  intent  to  defniud 
pliinitiffi*,  was  held  not  to  sliow  a  fraud  within  ttie 
termM  of  i^>ction  92  of  Inoolvcnt  Aft  of  IdrV.  and  that  a 
plea  of  diricharfte  of  defendants  under  the  Act,  waM  an 
nnHwer  to  an  action  brought  on  bald  bill  of  exohantrf*. 
J0XK8  V.  Haxford 467 

niBOLYEHT  ACT  OF  \W^- Fmudulmt  jirfftrrncr^ 
Tninsfvr  of  prvperty  by  ihbttir  unnhlf  to  tne*'t  his  vngngc- 
incntn  to  creditor  in  iMiymrnt—AsAit/nrf]  Atransn-rof 
Ooo<1h  by  a  p;»rty  fterwurdH  iKTominfj  insolvent  to  a 
criKlitor  in  payment  of  his  claim  is  a  fniudulent  pre- 
ference an<i  void,  if  th--  n'.'ce<»!*:irj'  n*^ult  of  the  transfer 
in  to  ciinse  the  deb' or  to  close  up  his  t^uidnt'ss  and  pre- 
vent him  fn>m  ]Kiying  his  other  eredlt4in«;  antl  the 
words  of  the  Insolvent  Act  "  In  contemplation  of  in- 
solvency," do  not  necessarily  mean,  conic;mplation  of 
un  a^ssiiniment  under  the  Act.  When  an  official  as- 
riignee  becomes  tlie  a«*sijfnee  of  the  creditorj,  in  cate 
tliere  should  be  any  defect  in  election,  he  may  rely  on 
hid  poHition  of  a&olgnec  bj'  oiM.>ratiou  of  law.  Mar^h 
r.BwEEirr 405 

Fraadulent  conveyance— Remedj'  againsft  property 

in  handa  of  assifoiee 

5^  CouxTy  Court  Appeal  -       -       131 

HTBOLVET  ACT  OF  1869-/«*>/tva<  cjnfinr,!  Debtor's 
Art —  murther  the  latter  Aft  ajipliex  to  a  party  axxignuig 
under  the  former.]  A  debtor  who  asnif^ns  under  the 
Insolvent  Act  of  IS69  cannot,  if  in  cust<Miy,  obtain  an 
order  for  support  under  the  Insolvent  Confined  Debtor's 
Act,  and  oan  receive  his  discharge  only  in  the  manner 
pointed  out  by  the  former  Act.     Er  parte  Bejeat' 

[200 

INSOLVENT  ACT  OF  WHB-f^f-^JT-TiVirre  transfer 
of  drbt  mndic  fur  the  purpose  of—Ki'idence  ]  Where  a 
claim  against  an  Insolvent  is  purchaseil  by  a  debtor  for 
the  purpoM  of  se^-off,  it  is  his  knowle<lge  of  the  Insol- 
vent's being  unable  to  meet  his  engagements  and  his 
latentlon  in  purchasing— not  that  of  the  seller— which 
prevents  the  set-off  from  b<-ing  available.  The  91st 
section  of  the  Insolvent  Act  of  i!*i{9  relating  t  •  M>t-off, 
afiplies  to  the  rjin-ffr  cif  any  del»t  s^-night  to  Ih'  s  r  tiff, 
whi'ther  it  was  actually  iwyiible  or  not  at  tli-.*  time  of 
the  assignment  In  an  action  brought  liy  th '  asrtignce 
of  the  IasoIvi«t,  whert>  the  (bf  -n  lants  nought  to  set  off 
a  note  purchas<«d  by  them  prior  to  the  uHsivnmentt  a 
demand  of  assignniinit  made  on  thi*  insolvent  by  the 
holder  of  the  note,  prior  to  the  transfer,  was  h-'d  pro- 
perly admitted  to  show  the  insolvency  of  the  debtor  at 
tlietime.    McLfod  r.  D<>mville     -       -  4S8 

INSOLVENT  ACT  OF  IW9 --^rrext  after  aMsignment 
by  creditor  u-ho  ha*  proi\'d  cJaim^l)iiKkiiige  -Whether 
Court  will  net  amde  writ.]  Where  an  Insolvent  has  been 
arrested  after  assignment  l>y  a  ennlitor  who  has  lllod 
his  claim  under  the  Act  an  1  tiken  part  in  the  orooeed- 
Ingfl.  the  Court  will  not  set  aside  tlie  Mrrit  and  dischar^ 
the  defeniant  ont  of  cnst  dy,  but  will  leave  him  to  his 
relief  under  the  •4^th  section  of  the  Act,  by  application 
to  the  Connty  Court  Jndg<*,    HxaAX  r.  Jones       890 

nnOLTENT  ACT  OF  1869  -  Privileged  creditor  — 
Arrears  c^  teaget—D'uly  Uit/ore.r — Whrr*  xerrant  leaves 
gmploy  **/  Jnaolvent  before  assignment ^Wairer  -Srction 
67.1  O.  usigned  under  Insolvent  ^or  of  18<}9,  4*n  the 
Utn  November,  1873;  being  indebted  at  the  time  to  N 
in  tho  sum  of  1^9 16.  I'art  of  this  sum  was  f  r  wages 
due  the  claimant  as  a  shipwright  in  the  employ  of  the 
iRwlTent,  at  dai^  wage^  The  whole  was  settled  with 
the  Insolvent  on  the  3dth  October,  lt«79,  the  claimant 
tiiting  four  notes  payable  in  1,  3, 6  and  9  months  respco- 
tiyriy.  The  last  work  done  by  the  claimant  was  on  the 
8th  Aognst*  1873,  after  which  time  he  contlnacd  board- 
ing the  IntoIvent*8  men  up  to  the  3ith  October.  The 
oialmant  swore  that  the  solo  reason  he  left  his  employ 
WM  bManae  he  woald  not  pay  him.   Held,  That,  in 


INSOLVENT  ACT  OF  IW^-e^'ntimad. 
the  position  in  which  Uie  claimant  p>laced  himself,  he 
could  not  l>e  considere<l  in  tho  employ  of  the  Insolvent, 
and  was  not  entitle<l  to  be  pn-ferre<l  as  u  privileg'.'d 
creditor  under  the  rtltli  sci'tion  of  the  Act.  Ex  }-trt» 
Napier  ;  in  re  Case 300 

INSOLVEHT  AOT  OP  1889-.SrWtV:a  '(S-Eeuuly 
against  Asstgtue.]  The  holiler  of  a  mortgage  on  jK-r- 
sonal  pro|H>rty  belonging  ttt  an  Insolvent,  liaving  n*- 
plevic*!  it  from  the  assignee.*,  it  was  held  that  tlie 
renie*Iy  by  action  was  taken  away  by  section  .V«  of  the 
Insolvent  Act,  and  that  hi;  should  have  applicKl  to  the 
Judge  for  an  onler  under  that  section  :— In  a  ca>e  of 
compuKiry  liouidation,  the  judgment  of  the  County 
Court  Judge  adjudimting  the  party  insolvent  is  pn/wi 
facie  evidence  of  his  being  a  trader  McGriHK  i\ 
McLeod 328 

IH80LVEHT  AOT  OP  lS^9—C.'aitn—Contf^station  rf 
— lHe*tdiny* — I'n/Miut  ChefLs — yitire  of  dishonor — A'^rx- 
sity  of  at  leg  inn  dnmmu-  for  icint  of.]  In  resisting  a 
claim  tile-1  against  an  Insolvent's  estate  on  checks  drau  n 
by  tlic  Insolvent  and  unpaid  for  want  of  funds,  on  the 
ground  of  want  of  pni»entment  and  notice,  it  is  ncih-»- 
sary  to  allege  and  hhow  that,  b^*  reason  of  want  of 
notice,  the  Insolvent  or  his  estate* had  sustained  los«  or 
injury.    In  re  OrLTON 333 

Homestead. 

Sir  Homestead 

niSOLVEHT  AOT  OF  \^^^— Replevin—  Where  Sheriff 
IS  inspector  of  rstatr  of  Jnsuivent,  whi'se  asfignee  isjtUimtiff 
—  Wnether  Writ  direct etl  to  him  will  be  set  aside — Int'rtJtt.] 
Plaintiff  as  assignee  of  the  estate  of  H.  an  Insolvent, 
brought  replevin,  the  writ  l>eing  directed  to  anil  s^-ni-d 
by  ttie  Sheriff,  who  was  also  an  In^iiector  of  the  estate. 
Jleld,  That  the  Sheriff,  as  inspector,  was  intereste<l  in 
the  suit,  and  the  writ  of  repleWn  was  set  aside.    Fair- 

WEATHEB  r.  NEVER8  -.---.  524 

INSOLVENT  ACT  OP  ISBd -Contingent  liability— 
Whether  barred  by  discharge  of  Ins'Accnt — Policy  of 
JJarine  Insurance — Claim  under.]  A  contingent  lialu- 
lity,  which  may  never  become  a  debt,  is  not  pni^aiile 
against  the  estate  of  an  insolvent  under  the  In^Iitnt 
Act  of  1:*'9,  and  is  not  Iwrritl  by  his  diK-horge.  Di'- 
fendant  uuilerwrote  in  favor  of  IMa  ntiff  a  1  oliey  uf 
Insurauit'  on  a  ship  of  wliich  plaintiff  wa»:  [jurt  oVni>r, 
losiH,  if  any,  ti>  be  paid  in  sixt^*  il.iys  aft  r  pniof  of  U»s 
and  adjustment  and  pnx>f  of  int  rat,  and  the  ship  w  is 
iK'Ocheti  in  a  gale  on  the  li^th  October,  b72.  l.fforts 
were  ma<1e  U-t  ween  l&th  and  3<  tli  October  together 
off  and  she  was  fina'ly  hove  off  and  towed  to  an  an- 
chor.igf  on  the  .Sl«t  Ov^l»er,  where  she  remaiuKl  until 
9th  IlovemtK>r.  On  the  lith  sh*>  was  hauled  into  a  Dry 
Dock  and  •  n  the  l»^th  examined  by  Surve^-ors,  who 
reported  wr  at  damage  was  done,  and  retommeuded 
reixiirs.  On  Deoemticr  3,  she  was  hauled  out  of  the 
1  ock,  and  on  U4>or*mlier  13,  the  Sun-eyors  reported  that 
all  damage  had  lK*en  made  guod,  ac,  and  on  l^th 
January,  1S73»  the  adjustment  of  loss,  with  imxtf,  «c.. 
were  furnished  to  the  broker  for  the  nnderwnters.  On 
28th  (.'c^ll)er.  1873,  defendant  made  a  volantar>'  assign- 
menc  under  Insolvent  Act  of  I8H9,  and  obtained  his 
dischari{e  under  {  10.*^  on  19th  January,  1^71-  Ihe 
Schedul**  preiMred  at  flrst  mrvting  of  creditors  did  nnt 
include  p  aintiff 's  name,  nor  was  his  claim  Included  in 
any  supplementary  Schedule  furnished  the  assignee 
until  about  l"th  March,  1874,  when  plaintiff's  name 
was  furnished  to  assignee  In  time  to  entitle  plaintiff 
to  obuin  some  dividend  as  tlio.«  In  original  list.  Plain- 
tiff was  n  'tifled  to  file  his  claim  but  declined  to  do  ao, 
and  sued  defendant  for  the  fnll  amount.  IMd,  That 
at  the  tim**  of  defendant's  a^idgnment,  the  UaUlity  to 
pUdntiffwaa  not  a  debt  payable  upon  a  oontingency, 
but  a  mere  contingent  liability  which  was  not  capable 
of  being  proved  and  theivforo  that  the  diaduurge  waa 
no  bar  to  the  plaintiff  *■  action.  I  owAii  v.  HABBxaojr 
^  [603 


ffhrthpr  ■IgtiiotJislriMiUken  m-ay  liy  lONlcvnt 

Srr  R>FLIVIH  -        .        -        ■         H3        ' 

II80LTEHT  COHPIHBD  DEBTOR'S  ACT. 


IHS0UIICE  coio>Airr-i»v>c.,d.4s. 

IHTEKCOLOHIAL  RULWkT-Omirari«r,Mt^- 

ter—Tntv-iia—al  l'ie.,e.  V.t—  {'lira  Ttm—Hriiltriii— 
— .•fcnfe.  «/  Wril—l'hadiii.j  ]  Thf  Art  SI  Vic.  o.  13. 
1  S,  glTci  no  power  to  ptinoHia  vbn  Iwve  cd  trnFtnl 
Int«wilouial  RaLI- 


iTforUf] 


xiiI>nM<if>ii|i|>lyiiiK 
alleglDithiitatMie 


way,  to  Hiler  on  lirlni 

tooli  Blcopera:— In  r^ik>i<r, - 

time  of  Mnlnjc  anil  KTTko  of  L ^ 

ni^in  •1i-ri-n<liiii('-i  umnvsilnn,  vitbont  Irtvening  Ui» 
wrunflfultiilElntc,  iihad.    Davimoip.  Kise  (t3fl 

man  tbiii  aiifnuM  ImiB  to  the  I'rivy  I'uunail,  irha 
allc'wiil  (he  aiipral.  Tlic  nlaliitirfa  havina  oiiiilnil  fur 
lnt.'n-«t  tiKf  Ihit  iTrll't,  uader  the  it  Yit..  •:  oW,  |  N. 

aivB'or'M"  B^'iITm™       -''   "  """."Vsai 

nuNiia 

JOISDER  OF  PASTIES. 

.>«  WK.L.  .         -        .        .  SB 

JTSOHENT  ■■  In  otia  of  ■  iii)n->Q]t.l    Alft  ngtlne  of 

the  plaliiliQ  tall 
wuH  nf  I 

JUDOKEHT 


no  further  9te[>9,  a  muliun  for , 
non^aiilt  for  not  pmci'edlBK  to 

|irora«dln0i  by  avC  of  Anvnibly.    u'Bni 


tUDQKKST  u  in  OM*  of  »  nt-tdt-M-imn  lo  «r 
nuJi-  DTi/^  u/  (Ac  CUirt  ua  Bf HT .(,,(?  .7/(K/..1  A  oauw 
b>inR  impmpcrly  entered  on  the  dookel  at  A'm  Print, 
thB  ilcFmrlaTil's  nllornc-y  sliniil'l  takD  MrtH  to  hare  it 

viMhuiM<  ROt  moi'u  lotJU'lgiKeiil  u  lacwwof  smm- 

tli  -  eiiHk- IM^  bwa  nude  ■  remao' t.  Wh.41  a  mutt>'r 
lus  Uwu  nnca  beard  a^id  detennliHrd  by  Uie  Court,  It 
vlll  Dot  •llnturh  It!  Judpnr-al  <a  pr.w-ntaUon  o(  a  now 

insian-v.    llo 

JUDaVEIT  * 

lamutt.]    Whri 

HM,  TllutJiliJg 


<a  MHO  of  ■oB-toH  vhM  a 


antlce.    1IcLuj,ai(i>i:.1IawOh      3 


JUSTICE'S  OODST— AryJMa  int*T  nar—fyrlarari 
— A^dafit.\    Whert-  A  purty  tc  a  inlt  in  a  Jij*tln*i 


wu  dibohargert.     The 


JPBTIOB   OF  THB,  PEAOE-^ef»».  i^'o^t  tot 
(f    bnt 


«,]     Defend. 
lt*orthe"fcii]'ale  plalniw"! 


tender  auBiclel 


in  this  eaac.  tlial  evidence  ol 
iiDplainiuit,  10  the  Jiuttor.  at 

e  Vdrraut,wa4  properly  ad  niLtl 

It  paid  into  Conrt.  and  the  ii 
^lent,  thv  pluluiilT  li  not  enti 


Sk  Tkespabb 
LAHDIOKD  AND  TBFABT. 


LIcnsZ  TO  BELL  BEAL  ESTATE. 

'" 

LDOTATIORS  (iIatiit<!or)-En[ryoIcan 

"m 

LIinT8-H.iiL  to  ^Relief- -o-™r  of  County  Oo..rt 
Judge  01  CImmbers  to  grant. 

LiaUOB  -BelUoK  vrithout  LIcente. 
&e  CosTicTioa. 

Sa  SnmiiBT  CojfTionoN    - 

4U 

ou,  runallo  under  tl«  1  Bov.^tat..  0.  8B.  tl 
reqaiied  by  the  Suuile  mu-it  \k  »yta  \xton 
acting  togvlber.  aad  It  Is  not  ■ufflolenl  Uiat 
be  made  before  ono,  and  ehewn  to  (he  other. 

nrr.   Sal. 
rani  for  the 

them  bot" 
an  affidavit 

1ULICI0C8  I^BEOCnOH. 

S«  KSTOPFEL    ----- 

lIAiniAinrB— .l'iuiifi;i.j;  aid  U  Ra>l*iay   Ompaxy— 
in  tree. 44.]    AUDnicipalityauIhorlEedbylheLeglK- 
lature  10  take  etotk  in  a  company  inn..rpo«ted  for  the 

!  nullity. 


le  Till  New  BRimmncK 


KABHIED  VOMAK-rarolsiftofluHlta. 
*■«  EnoTMmT.      .      -      .      .      Bi 

Sower— Beleaae  of. 

5et  ElZOTMBllTBT  HOBTSAOXB.  18 

■XBOKART  SUIPFUIO  ACT— Wage*. 


ri\2 


INDEX. 


MI8N0MEB. 

.Sv  Keplevik 


.5 


MOETGAGOH  IN  POSSESSION  -Ten.int  of-Rela- 
tion  to  inortf^iiijtt'. 

»Vt'?  EA8EMENT  ;   loUT. 

MUNICIPilL  AID  TO  RAILWAY  CO. 
.S<r  Mandami'H. 

NAVIGABLE  WATERS  -Grmf  rf  hmi  f^tuvm  high 
ii/iit  /ijiv  u:ttrr  inifk—Ju^/nif>/iritm—.\'ui\'i/io.]  The 
plaintiff  was  tlir*  owiijT  of  Lii  N«».  1  in  th<'  City  of  St. 
John,  jfrant'"*!  nlnt*  niontfi-*  tn'for*.*  tin*  l  hurt  it  ot  the 
C  ty,  whi''h  lot  was.  l-j-  the  t<*nns  of  the  f»;r;jiit,  tot-x- 
t  ri'l  to  h)w  w  .tor  mark,  tfe  wa-*  in  the  act  of  ('nt'tinj^ 
a  |))fr  on  thr-  laiil  iM'twi'-.-u  h'/zh  an'l  I(»w  w.iter  mark, 
wlien  lie  was  in  erfv  n.*fl  with  by  the  (Iff-ntlants  aotinj^ 
un«I  T  the  anthority  of  tlii?  Corp'»r-at)«»n  who  nrmoved 
the  i)iT  as  .m  <»hstnu*t'on  unil  a  nui.-anc(>.  Trespa.S'* 
N*:njr  hrtaitfht,— //'•///,  (Weldox.  J.,  (/is.^fntintfc)  Tluit 
th;'  plaintilT's  grunt  wa**  "uhjtf  t  t<»  tUv  Jits  piifilic ii in  of 
|w*— iii;z  an  I  n-pissinif  U'twri-n  hi^h  an<I  low  water 
mark  an  I  that  tlu*  C'>r|M)ration,  who  nre  by  law  the 
consTvatoi's  of  the  harl)our,  wvr*'  justitled  in  renu»ving 
th- tibstru-tlou.      hR»Wvr.  Uked      -  -  -  206 

NEGLIGENCE— t)i»tv  of  C'hi»f  Kn;,nn'er  of  the  Fire 
D'-pirtini-nt  of  St.  Jolm  in  a^e  of  llro.s— 
"  .»e^iH»n-leat  >niXirior." 

St:;  Action  os  tiib  ca.se  fok  neglect  oy  duty. 

NEW  TRIAL  -  n'.Vrr  r<r//'-^  s/H'i!',  nni  n-  ('.n-fifi-'ntr 
Jor  nist.s.}  \\  hi'ii  thr  verdif't  was  fi>rasnia<  ainoiint. 
tin  I  tlien-  was  no  eert  licite  ft>r  eo»ts  the  Court  nfiHitl 
:o  ijr-int .»  rul»'  msi  f  r  i  new  trial,  tlie  t%w  h-i\in;;  iwen 
jilr-Mily  tviee  befiire  the  Oourt.  ADAM  r.  Berlan- 
QLET       ---------  70 


NEW  ENQUIRY -'rial  Nfore  Sh«'rifr. 
i<te  KVIDE.NCE 
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Ni*W  TRfAT.  —  IViitlt^ 'nt.<t.<i  hinils—Prinr  jtossfsmon — 
'l'itlthi/—Jiumphrty<\'.  Il-linfi  (Sfrr.  iJi^.'Mi't)  rc/trrril 
<".]  M  iMtwirn  p.  rtii'i, without  title,  each  soi'kintf  to 
make  a  title  for  liiiniK.*If,  tin;  Conit  will  not  interfl;re 
with  tl«o  i'lndin^  of  a  jury  unless  eloirly  and  nnequivo- 
c;illy  wrong.    l:8TAi  RooKb  r.  Bkkau       -        -        804 

NEW  TRIAL  -  f-yoif'ncr  —Tir-'j)flss  fjtotrf!  c-f'tUaUin  /re- 
git  —  Ikclarnttonr,  by  ivtriy  m  p'/.sscs\ian  —Gmcrnl  /.<.%*//•  — 
Whnt  din iM'yirrn  in cvid.  nee  tin'hr.]  Th<; i.Icfendant  may 
In  trtis^MKs  qnfirf  dau.suin/rfijit,  under  the  general  ist^ue, 
t»hi»w  title  In  himself,  or  th.it  he  entered  bv  dint* tiou  or 
authority  of  the  pt-rson  ha\  .ng  title : — I)e<;lai"atiou.s  In*  a 
pirtv  having  the  d'Mtuincnt  iry  tit'e  to  land,  made  after 
the  lap."*'  olMillieient  time  to  give  another  title  by 
fH)^4i'>sion.  anMhit  ailmissible  in  e\i«kniv  to  cut  down 
the  latt-T  !<  title  :  - 1  l^«laratlonM  of  a  p.irty  adviT-n-  to  his 
t'th>.  art>  admissible  against  a  )K*r>ion  claim-ng  thiitugh 
hinu'if  made  wtiile  the  titl>r  Wits  in  the  iMrtv  making 
^lio  dccl  iratlon^  :— Wlu-re  evidenee  was  onen*d  to  rebut 
\mmatvrial  stitements,  whieh  could  not  aflfect  the  ca.se, 
the  (  Gort  held  that  it  was  proiKTl}' reji-cted.  bAMli.- 
TJ»  r.  dOLDKR $22 

llSW  TRIAL— ■??'/'"^"^»^«'*  '<'  fury— Improper  con' 
duct.]  Whcie  there  huA  been  anj- impropt:r  oummuni- 
OHtion  by  tlio  snccesbful  party  with  the  jun>r8,  a  new 
trial  will  be  j^roqtcd  even  thongh  the  probable  ri>suU  of 
a  <<ec(»nd  trial  will  be  the  Kamc  as  that  of  (he  firxt. 
Fkrgi'90N  V,  Tboop    ••»,.-       j^ 

NEW  TRIAL "-Ct''''*">«  of  rensdn—Improp^  admiiation 
of  a  Sai/uM  Chart  in  evidence.]  Wliere  a  sailing  chart 
was  put  m  evidence  and  a  witness  asked  on  oross- 
ejcaminotion  in  what  respect  it  differed  from  anotlier 
on  board  the  defendant's  vessel  :->//<^,  That  tliiseri- 
dencc  was  improperly  admitted :— Where  improper  evi- 
dence id  pressed  in  by  coansel  contrary  to  the  opinion  of 


NEW  THlkL- continuf./. 

theJu'Ig*  prrsi<l.ng.  the  Court   will    not  uuii<>rtake  to 
say  it  had  no  intlui-iici'  with  the  jury,  and  will  grant  a 


new  trial.      IaiKHon  r.  M(  Leli.an 
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NEW  TRIAL  ON  AFFIDAVITS  -y>'*''"ry  of  ,,■,- 

i/r /!•:■.]  wiMiv  the  drli  iiil.iul  on  the  trial  nwoiv  to  a 
liiml  s<  tll'-nent.  and  an  or-ler  given  pla-ntiff  for  the 
bal.in'-e.  tlie  C^•urt  n  fji^d  to  grant  the  plaintiff  a  new 
trial  on  au  ailidavit,  ^tlting  th.-it  the  ikqKr  sworn  to  ti> 
having  iK-en  an  or  ler  h.id  Im-u  fonn  I  >inei' tin*  trial, 
and  that  it  was  not  un  or  ler,  but  a  >t.it'*nu'nt  c»f  an 
aeeonnt  with  another  party.  The  plaiiilifT  should  have 
ri'butte*!  th.*  tesliiut  ny  as  to  the  Httlenn-nt  and  order, 
and  gi\iu  !«*voU'lary  eviiUnee  of  the  coiitt  nts  ot  t!ie 
pajKr.  lir^t  i»ro\iug  its  lo>s.  I.cmark.  — The  Aflidav its- 
used  on  shewing  e;in.«*e  ngain»t  the  rule  contradift«-d 
the  plaiulilT's  alU  la\iU     ivi:r.  HAiiTr       -        -        71 

NEW  TRIAL  -Impr'jjur  r/z/wos/o/i  uf  n-H/rmf—  J>  niiri 
atjiiiiist  rrn/t  nn-  lit  to  ttuniiiijrA — IV/n-.-i  nriiirt  n  C'lmptit- 
//i/.<r.J  A  stit.'uii  nt  of  the  jdaintiff  on  the  trial  that  .s!te 
■ohonld  jtidg<*  that  a  ca.*Ne  eoritiiin(*<l  from  $io<i  to  >.'>00 
Worth  of  giK)«U  fnm»  h«  r  knowle-ige  of  buying  and  s*.!!- 
Mig  like  gi«>d9  wiis  iuii»roiR*rly  admitt-d  :— In  an  :ietion 
iig.iinst  a  common  eurrier  for  the  loss  of  a  ca."^*  (f  gcHMls 
a  jury  is  uot  ju>t:fied  iu  giving  a  vcr«liet  for  gr.*ater 
dm  .ig-  »«  than  the  value  of  tiii-  goods  actually  proved  tt» 
li;iv«.*  i»«.*.-n  (*<intaiu"d  in  t'le  e»t-H.*,  and  tie-  mavim  oinn'-i 
j'lii-  h/ni.nfur  r-,iiirn  >jni'iitf->inA  will  Mot  ap|»l3'  uhI"»«  iti 
i>  >hcv\n  tli  it  t-li'*  g«HMK  wi'i'i-  in  the  «l«-frndant's  |^l«<M^- 
s'on.  and  tli.it  >i<*  had  an  op}Mirlnu<ty  iiuf^  oniitt<'«l  t'> 
-li  vv  their  value:  — Whin  the  \enliet  !•»  evid«ntly  a 
e^Muprorni"*"  and  is  un'<np|Hiit<*<l  by  either  \irw<i!  tho 
evnl(  ne.-  ilniv  will  1m*  a  n«*w  trial..  'SMiTllr.  i  unt    Q^ 

NEW  TRIAL -^^/'<^^'">  </  '.ri./nu-'  -y.o<v  '/  pr,.fHrfy 
t-y  NiiT'j/  —l.iiihiiiiy  of  trvfutit-H  cnt/itor  /or  —  ^ln 'ini.} 
r>.  iiuil  I*.  is«.ue«l  a  /*.  /'I.  ligainst  M.,  und«r  wliirh  :i 
levy  on  \h  r-on.i!  projM'rty  was  made  ;  the  parties  aft'.r- 
warls  referr.  d  all  miitt"*rs  in  dipiite  ti>  ar!>itrali«»n. 
An  aw.ird  wa<  made  in  fav-r  «»f  M.  for  h.'iiK.",  U|»<  n 
whieh  D.  and  B.  withdnw  the  e\«rution  and  «iinvt<d 
the  Sheriff  t^)  hand  over  Ut  .M.  tin*  pniperty  leviitl  on  - 
//'/</.  Tlnit  ('.and  H.  w(  re  not  liable  f«r  any  artiel<-N 
whirh  had  Intii  h)^t  by  the  SherilT.  If  an^-  such  ohiim 
could  otherwise  have  Iter n  .'<et  up,  the  iM.iintifT  wa.s  :it. 
all  events  pnvla<le<l  by  the  awanl.     MiLLt  R  r.  Dam  it. 

[lis 

NEW  TRIAL --^'''""  of  tri'ijHr^s—Evuhnn  nnv-yviry 
f"  C'inmct  cu-'iifi mlnni.]  To  make  a  dcfindant  liabjf 
us  a  eo-lrespi<>i*r  it  mu-t  ap|K*ar.  either  that  the  tn-^ 
p.i»«s  wa**  committ'Hl  l»y  his  <lirerlion,  or  that  it  w:!.** 
donir  for  his  iK'iielit.  and  that  ho  adopted  the  act. 
Holder  r.  Ml  OARRIiii.E 62 

Kjectment. 

».r   :  JE'.TM:-Nr. 

NEXT  OF  KIN. 

y»c  U  al  EaiAit. 

NISI  PRIU8. 

Sir  OrDEK  OF    *  181  PrU'S. 

NON-SUIT— ^^^^'(^^^^nt  '**^  i»  <^^'*e  of. 

St-e  .TUDtiMEXT  A.S  IN  CASK  OF  NOX-SUIT. 

NUISANCE. 

See  Navi  mbie  V\  ATEfig". 

ORDER  OF  NISI  FRIUS  —Ntccsxity  far  taking  otti,  in 
order  to  hai^e  ma  le  a  Rvie  of  Court.]  Where  an  amend- 
mcnt  linif  l*een  allowed  by  n  iudgte  at  JVut  i-Vimt, 
an  entry  of  it  should  be  made  by  the  clerk,  and  a  party 
desirou'^  of  moving  to  set  aside  the  order  of  amend- 
ment, mui>t  fir»t  take  out  the  onler,  and  get  it  made  a 
rule  of  Court.    Laoui  t?,  Vejinox     ,       •       -        ' 


-Amenclm<  nt— '  ott». 
See  AbsumpsIT 
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PABOL  LEASE  FOB  THREE  TEARS. 

.Sty  EaHKM    NT. 

PARTNERS-   ial)  l.ty  of  one  for   wrongful    act  of 
Co  partner. 

Ste  T.  KT. 

perjurt. 

S-r  Sl.A\l>£R. 
PERSON  -'^  hvit  it  inclii«lui-l  R.  8.,  c.  Irtl,  5  ;M. 

Nv    Cjl«PJKATr;   BoDIKS. 

PERSONAL  LIABILITT. 

.*v''  Public  Age.vt. 

PLEADINO  —  A<'ti»n  of  ctfi-fU'iii  t-~  Proviso— jVeressity 
!>/  Si  rr/,ii/ iiui  m  dfctitrutom  — liritick  of  novcmint — AVm- 
ffi<un-'<\]  Wlu'w  the  promist' or  (tovt'nimt  ronttiins  un 
«;\<vi»tii)nor  pruvisoqicilifyin^thedcfen'iunt'MliaMlit.y, 
the  •l<.*elurati<»n  must  sfcite  the  exo<'ption  or  pn»viHt>,  aiid 
it  wi'i  Ik'  wn»njif  to  st  iti'ttiecoutraet:i8au  tib<«>hite  one; 
bit  if  tJe  •iivniuiit  oreluusp  in  an  iigrttenient  is  u)><«)hito 
in  it>M'lf,  without  any  exwption  or  provi^t,  or  any 
n-fi'r<'ne<j  to  any,  it  may  be  tU'clarefl  on  as  an  ahMtluto 
coDtr.ti't.  ultliuu;;h,  in  i  liixtinct  |Kirt  <>f  thcMiei'd  oriii- 
striirn-  ut.  then-  i>«  a  proviso  <l--f«-atin^  or  (lUnl.fyinf^  it 
iiiili-r  e"iiain  tMr«'unistan«"«*s,  sui'li  a  pnn'i^o  t>i>intf  in 
th"  n  itiire  i»f  11  •li-feiinanee,  an*!  to  J»e  wt  up  on  the  other 
s!.I»«  :— A  et»v.  uant,  not  ■  irt.-etly  or  iu'liiM-tly  to  *■! 
ni.i'-hines  in  ei'rtain  eountirs,  i>  not  broken  l>y*an  omis- 
sion on  till' covenantor's  |rirt,  in  selling;  thr  mac-hines 
wlh-rt*  h  ■  lia  I  u  ri^ht  to  h«1I  th*  in,  to  Mij)u'at«'  that  the 
piir«'h<i.<M  IS  shoul'l  not  re-vll  in  any  of  Ihe  eounties 
ulliT.*  t:u' eovj-nanttt'  had  the  e»«*hi.sive  ri»(ht  of  Siil-.'. 
lh<T.'  m  «lit  Ik*  a  biH>arh  of  th  •  oveuant.  if  it  w«'re 
.shown  that  the  e'iVLn.«nt4»r  knew,  w  en  lie  hold  the 
ni:iHiin»'««,  that  the  intention  of  tlu*  purc!i««H'r  was  to 
r.-s«>||  them  inaeounty  when*  the  covenantor  had  no 
ri^rlit  to  sell.     Uai  L  e.AL  AW    -        -        -        -        192 

See  A«AT  MK  T. 

Variano*'— Evidence. 

Stt^  ASSl'MPMT  ...  -  4:|fl 

— CoriK)ration  —  ctlon  by. 

Set'  c«)\lM  )v  f-AW  Procedure  Kct  :87^i. 

— -Am'-ndment. 

yee  C:»NTH.\CT  ....  499 

— Onus  of  proof. 

Nr  RKiMfivlX 365 

Airtion  against  sureties  of  Sheriff. 

Sie  Sheriffs. 

PORTLAND  CIVIL  COURT  -Jurisdiction  —  Where 
cint-f  if  wivni  ttrist'S  ouf"n/t'—>utni  over  $20.]  The  Civil 
Court  of  Portland  han  juriwliction  in  actiooH  for  Hums 
ovvr  i'J  I  whi*re  the  debtor  resides  in  the  Town  of  Port- 
land or  in  the  Parishes  of  Simonds  and  J  anoaiiter, 
evr*n  though  the  debt  was  eontractc>(l  «ls;nvhere. 
Quare,  Whether  in  actions  in  the  »ii<l  Court  for  sumA 
under  twenty  dollars  it  ifi  not  neceiwan*  that  either 
plaintifT  or  defendant  Bhould  reside  in  Portland  Rx 
pirte  Hhepherd  474 


^RTLAND  CIVIL  COURT— i^^TfVw 

HinU-r  »2U.J     As  the  l*olice  Magistnito 
Portland,  when  trjnng  civil  cauives  in 
under  twenty  dolla!rs,  a<*to  by  virtue  of 
as  a  Justice  of  the  I'eace,  a  judgment 
fiim  in  such  a  (mso  is  subject  to  review 
Kr  parte  LiVTOX  -        -        -        . 


from,  in  eases 
of  Ute  Town  of 
actions  of  debt 
his  commission 
obtained  before 
before  a  Judge. 

-      -      4U 


•Wliere  grantee  in  po.'M^ession  of  part  under  deetf 
descritting  whole  lot  by  metes  and  bounds. 

See  KjectmE.\T        ....        2.J3 


POSSESSION-WUdcmeKi  land. 
See  NBW  TBUI. 
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yR  Ar.Tinig—  O^xts—  Whire  teiuler  of  juilgmcnt  accepted' 
for  it  mount  ivithiH  0>iuity  Court  jvrit'dict  ion — 30  I'lc.,  c. 
lu,  $  21.]  Plaintiff  brought  an  action  in  the  Bupremer 
Ciiurt  agivinst  di*fendantt»  an*  administrators,  who  ten- 
den*d  a  judgment  for  iFlo.te,  which  was  accepted  On 
a  uu>tion  to  n>view  the  taxation  of  costji  on  the  ground 
that  plaintiff  was  depri\ed  of  c(H»ts  by  tlie  County 
C«uirt  Act,  ;io  Vic  c  10,  $  31,  it  was  shown  Utat  plu.n- 
tiff  claime<i  alx>ut  jfi^'VO,  and  that  hv*  accepted  tlie  amount 
tenrlered  ItecuuMi  the  estate  was  insolvent  and  would 
not  pay  more  Uiun  1«  cent«  on  the  dollar  .—Udd,  Timt 
undrr  these  eircumstanei*s,  plaintiff  was  enttile<l  to 
costs,  his  claim  Ix'ing  for  more  than  he  could  have  »ued 
for  in  the  <  ounty  Couil.    Morkice  v.  Jffiison      fMUk 

PRACTICE  -  Where  ntw  triiti  ordered  unit**  party  owh- 
mnt  to  rnUuce  verdict — Jhsteu — jHSoivent  Act  of  )8Cd— 
When  fMirty  dischuryed  betutrn  verdict  ami  Judy  nunt.X 
In  ri'plevin  for  a  quantity  of  Deals,  the  Court  oniered 
n!.>H-  trial  unl(*ss  dffendant  consented  to  rednoe  v«»dict 
tothe\alueof  ei^htivu  pieces  Di-fendiiBt  elected  to 
r«*<lu«N>.  but  gave  no  notice  to  plaintill's  Attorney,  and 
aft<  rwards  obtained  i>ost4>a  from  the  Clerk  of  the 
CireiiitH,  inotriu-ting  him  to  ent^-r  us  (tamages  an 
amount  proiK>rtioue<i  to  damages  found  by  ihe  Jiiry  in 
his  favi)r  for  .'U  »  pietvs.  Amotion  lH*itg  made  to  set 
aside  iw)stea  and  stay  proe«*e  ings  :— //»•/</.  ist,  That, 
when  a  jxist^-a  ha**  Ufn  ^t4lyed  by  Judge's  older,  the 
Cli-rk  of  the  i  in'uits  sliould  not  deliver  it  out  to  either 
iNirty  without  a  rule  .f  Court  or  Judge's  order,  ifnd, 
Thiit  the  defiudant  had  no  right  to  tix  the  damages 
liimscif,  but  should  ha\e  applied  to  the  Court  to  ascer- 
tain amount;  b-it  :ird.  That  he  was  entitled  to  have 
verdict  ent<'ri*4l  in  his  favor  for  nominal  damages. 
STEEVE8  r.  W1L8O!* 4Bg 

PRACTICE  -  Di'tct'Htinuance—  Where  several  defendantil 
V\here  tlien.*  were  se\eraJ  defendant-s,  and  plaintiff  ob- 
t*iine<l  a  verdict  ag:iinst  one,  but  a  verdict  was  fouAd  in 
favor  of  tlie  others  and  a  new  trial  was  obtained,  the 
rul<!  tK*ing  silent  as  to  ixwts,  a  side  bar  rule  obtained  l>y 
plaintiff  to  discontinue  the  action  was  sel  aside  by  the 
Court,  which,  howe\er,  gave  plaintiff  leave  to  apply  to 
discontinue  on  terms.  In  this  case  the  nde  for  a  new 
trial  was  taken  out  in  general  terms,  th(uigh  obtain^ 
b}'  the  attorney  of  tlie  defemlant  against  whom  the 
verdict  was  una  it  having  been  cone  through  inadver- 
tence of  couDM(*i,  the  <  ourt  s<'t  aside  the  side  bar  rule  to 
discontinue,  but  without  costs.    Harris  r.  MARTEtf 

[499 

PRACTICE  —  Affidavit  ^  Entitling  of]  An  afBdavit 
uscii  on  tilt'  jNirt  of  the  defendant  in  moving  for  costs 
of  the  day  btring  entitled  "  8.  Ats.  Q  ,"  was  not  allowed 
to  be  read .    Cori  ON  t- .  Stack    ...        -       431 

PRACTICE -CA"»^  f*f  I'entie—Afotion  for.}  An  ap- 
plication for  change  of  venue  must  be  made  at 
Chambers.    Fawcett  r.  ALLEN       ...       349 

PRAOliUJS  -  Coxts— Affidavit  of  attendance  of  witneiue$ 
—  iiufficietiry  of  —  Cns:s  of  revtetc  of  taxation,]  Ab 
affidavit  of  uttenilancc  of  witnesses,  which  referred  to  a 
schHule  attached  and  merely  stated  "that  the  an- 
nexed list  contiiins  a  true  statt'uient  of  the  names  <  f 
the  witnesses  subp«Dna<><l  attending  and  examined  at 
the  trial,  •  was  held  insufficient.  Where  tlie  Clerk 
allowed  the  plaintiff  on  taxation  of  costs,  a  <tnm  tot 
mileage  and  attendance  of  witnesses  on  oudi  aft  atB-' 
d'lvit,  and  alw  the  costs  of  a  iury  of  view  on  a  former 
trial  tf^ich  was  grunted  at  the  plaintiif  s  expense,  thd 
Court  ordered  a  re^taxatlon  with  costs.  SHbphard  r. 
Sbepbabd 4/ii 


iH  on  Jntv  13,  IM&, 

■    ■ -  'K.UH1    r.- 

<  Iwiuil, 


^„f"l 


mliKKQiuimly  alia'  an  I  /ifici 
■b.'b'ii'lBmt  war  not  iim-lMl 

bofouBi.  Honitrj- Tim  lIliilPolth.f™ii«-iililil  July 
19,  IK73,  nrhraiiiiiltiT'lirki'tiuiil  Ihr  iirritKinTrnli'il, 
u  «t  Klrh.  Trrm,  IS'iS,  unilif  «  JvAi^rt  onlir.  A 
thtrd  iifiirin  >^/>rM  «nti  l-wKd  en  Ju'y  It.  IfK,  on 
irtalrh  iMtivliinl  wu  ■ini««l  *n4  Rare  tall,  'nup- 
Idimtion  )>viiur  nu/lr  tn  ii-*1nil  ttu*  Iitm  nnlvr,  lUiil 
■ibatonfc'riiunioni-n'tBTiiii  ttie  lall  (■Im-  hihI  ill.- 
rtwiRftlii'ilrfnKliintiiiitiif  iTi*"Iy:-/frW,  M.  Tlmt 
iHWrMliatlBalMiiil  wll1ilniiyiiiriin»  tW  hV.WFiut 
-1 .1.- .M.I....I,  »...  ._^  I. .:«..  Biu,],.  m  I  itrit  whWi 


dtlhealfliliirlt.ltiv. 

Iilat*  •H'cnt  yrsTH  ifbT.  1b<I.  Tlint.  Ihi 
writ  HlHinlil  him-Inii  nl'.mi'il  anl  Uir  ' 
In  Hlch.  Trrm,  IM^,  llv  larlnf  ]i.i<(  inivri 
OKUi-  lo  lir  niUn-I  ■hi'-  im>  'wk  .wl  Uip  i 
toKtltiialiK  Hnl,  Thit  tiH'HlDiUvlt  111 
■hfkhl  I  Tu«  All- 1  irliliin  rlu.  tiim-  llinlti-'l  fin 

<l  infill 'xlii 

l-i-i.t:il.il  II.).-  i^i 


iiaii  III"  np-i 


it  ■!•  lull 


11-lliiU-fi^ir 


tlut  uri:al,1li<-<Mi<nil,iii 
niillllsaHmininllli.ill.ni 
It  i«  miiH  futl^fai-torilv 
■n  appllnilli-n  t<i  1 1  h-mI.'  iiniiK-ll 

Blflcfl.      PAIJIEa  r.  DtM>M<IKK  ■  150 

Allonuy— Vt-fm  Ilnu  luilin  nUhnnl  antli  i^ly 

.<^  liteWP-'BATED  fOMPAKT. 

lliT»  muniaWe  In  llii-  f..IU.w!li«  Trinity  tnni.    Tiiu- 


hut  nu  Ml  try  il>i>4[i-t 
in  thr  eiirw  lln'  |i 
ClumiitTi  tM  iinliT 
otTilBltylwm,  l!" 


PBACnCS  — 


ll.<l  U'^  l^rf,  AIkiuI 
writ  w.H  ilk-1  witnUii 
l-lnl.      At  a  HIlHiliii'l 


Ntfiip|>li<:atii<ninun-tuHil. 


■■if*,l     ■V..-   -  . 

caqninr  ofdamuniinu  pajirit^, .. .  .. 

tUrdnn  DiK  cun>i>ly  wiih  Ih-  b.Tni9  uf  tti 
PV  thenoti,  ih>]n»rtfn-li>lu|{nBtaTu1r 
thp  pRvlinM  nilr,  iinlcn'  Ihi.-  n»ti  an-  ralil 


I'tlu-  plnln- 
nihrant 

DdtM-hRW 


BWnFUi  AVD  AOKBT— '^^'of—  Wim  goadi  an 
M  ll]i—!»rl---ff.  Tight  "J  la  paTtll  purchlltiiui  /mw,] 
[.  hadanuastityar  oiiIn1i»  powwion  ng  Victor  ts 
41  for  I  Ulniitt.  Di'fi^n.laut  nuR'tiaxui  ihc  lAl  of  U. 
Dt  knowing  It  McHiRinl  to  plaiqtiff.  At  the  (imi'ot 
leponhawlhxIt'K-niliuithridanMFniailrtiy  H.  Inr 
■HI  pcerlouiily  »lil  him,  which,  huwt'^i-r  wa«  lud 
M  at  Iha  time  uf  thr  pim1ia>«  of  the  iil] 
---m  until  aftMT  drfcnilr—  ■— '  — ' — ■ 

^,_™.-jayrf,  In  an  act 

for  the  oil.  the  <l<4cndant 

of  the  nut'  I 

Tuuibull    - 


T,B.,«eoiitar  (^  thrnlilAaf  «  B.T 'a><v  a  cunfwi.in 
of  Judgment  tn  a  ault  brougfat  igalut  hiin  by  tho 


fni-ti>»  lit  hlin>rir«>an  alw 
Rtlun  Iwliig  IIh-b  niu-li-  1^-  Ii 


irttiiB-'clitiir.    Onniflii;- 


pidun-    Kf  /vrlrSinif 


-■.111  Tlii-|nyi-.irn««li-i>n..t 
>',  sn-l  rjlin.it  n'iiil.T  it  lalid  'ly 
y  >>^in|>  if  till-  iHiii.r  -lull  liii« 


TOKJC  ABBHT-A.-"'  J»«(o■-/»>■i.«.,/(„,J^J,(„_ 
^luul'KSl'aVwl'!IlJl^™im*'lJl^l'i..J"■.fI'lK"",il,^i'|T{l; 


>Ill<K<ItllV1 
l.-f'T-ll.-.l 

l-ln'lllt-^jilj'BI'.ff,  h1 

n'Tn.|u.nlt«tlu-i,|i' 


OlM."     Ol.Al'l'Kr.'iflkE       "  }"''J'-"'_      '■_ 

qiFABTUK  KEEUIT. 

WO  ynxRAjno- 1 •"■■■"■  o.r,.m/,. 

ajKi'U^i  11  iH-i-j  II  tiir  iiHiiiKiiu  iin  .■!«■■.■ 

brinR  <b  Iih'i  way  ..ff..[nL     I  j  yirir  i;ii, 
ALBCUT  MlM>l.  C..ii>'A>r  ■        • 


i-nXrrii 

irt]     TIlP 
alt.n-11  t,y 


8w  Cosn  or  T 
EEPLETlfl— VouM 


n|drtr  giKidi  ilMnlm-d  for  rent,  to  ilicw.  nndrr  the 

ti » 1^  iHHi  UKukl,  Wax  tbo  ■nvoiibn  Mmtdnl  by  ihr 
nwilT  nt,  and  fi>r  whirh  tfae  deA«Aint  M*itiu  nnt. 


I'liitlna  of  land  orri  and  lei 
hi™.»a.ioe™  »(r.rt  f 
lie  Clvdltim      Ml'LEOUt. 


>iiv(]'eD«  M  ngilTin 


aEPIBVl]r-/VK)c/'>4-/»w— fin  D/^n^lrTfvia   lAt 

CnofA—OniiL'  of  protj/.y    Lumber  wu  re|ilevli9ii  ont  of 

ttiE  ixnwwilon  of  the  di-fruilaiit.  who  appaurd  to  the 

'    action  and  pleaded— lit,  J\bi  ce^if.    tnd,  PToperty  la 
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lb«  defendaiit.  9rd,  Property  in  W.  B.,  and  4Ui,  Fro- 
pert;y  in  the  Orown  x^luldt  Ist,  That  the  plea  of  non 
tepit  only  pat  in  issue  the  taldag.  and  it  was  auffident 
tor  the  plaintiff,  to  entitle  him  to  recover,  to  prove  that 
the  defendant  bad  the  goods  in  the  place  in  whieh,  Ao., 
and  that  the  onua  of  proving  proper^  ont  of  the  plain- 
tiff was  on  the  defendant;  and  2nd«  that  this  was 
equally  the  case  where  there  was  a  plea  of  pioparti 


in  the  Ohown*   OoDidi  v.  BoCBOBon 


«S 


BEFLETDI  —  Distmn  for  rtMt  —  Whtre  tmamt  Aas 
xusigned  umder  Inmivmt  Act  of  ISe^—Wkttktr  rigM  ^f 
distress  taken  away]  3  he  estate  of  M.  was  put  in  com- 
pulsory liouidation  underthe  Insolvent  Act  of  1M9,  and 
the  pl-tinnff,  who  was  the  ofBdal  assignee,  took  charge 
of  the  estate  including  goods  on  the  premises  of  tne 
defendant,  McGuirk,  then  held  by  ll.  as  his  tenant. 
A  year"^  rent  being  in  arrear,  whUe  the  goods  were  still 
en  the  premises,  though  in  the  poseesaion  of  the  plain- 
tiff as  guardian  under  the  Act,  McQuirk  distrained  for 
rent  i—IMd^  Id  an  action  of  replevin  brought  by  the 
plaintiff  to  recover  poasession  of  the  goods,  per  BirciOS, 
O.  J.,  and  Allen,  Wsldov  and  Fishek,  J  J.  (Wsr- 
MORX,  J. :  dissentienU)  that  the  landlord's  common  Jaw 
remedy  by  distress  is  not  taken  away  by  the  Insolvent 
Act  of  19«9.  ter  WrmosB,  J.  That  the  landlord's 
right  to  a  year's  rent,  to  whk^i  his  preferential  lien  is 
limited  by  the  Sist  aection,  can  only  be  enforoed  bv  a 
summaxy  ap^ilication  to  a  court  or  Judge  under  the 
6uth  section  cif  the  Act.  Qmere,  Whether  the  clause  in 
the  81  St  section  of  the  Inaolvent  Act  of  1860  restricting 
a  lan'ilord's  preferential  lien  for  rent  to  one  year  is  not 
vltra  vires  the  Dominion  Parliament  P  HoLbod  p. 
ICcGoiRX --- 


HEPLEVZV  —  Damage  for  tmmreper  procedure  wiik 
vessel  seized  for  violatioM  of  the  Fisheries  Act,  3 1  Vic.  c, 
^\— Notice  of  nction  m  replevin  Moneys  paid  ^Aerj^— 
Whether  plnintiffcan  recover  as  damnjfes.l  [n  Replevin 
where  Uie  defendant  pluads  nan  cepit  or  cepd  m  alio 
loco  the  plaintiff  mu't  ha>'e  a  verdict  if  he  prove  that 
the  defendant  had  the  goods  in  t^e  place  mentioned  in 
the  declaration,  although  the  first  taking  was  in 
another  place.  The  section  of  the  Act  rtqniring  notice 
of  action  does  not  app*y  to  replevin,  and  a  plea  of 
want^of  notice  could  a-.iUier  avail  as  a  bar  to  the  action, 
nor  to  affect  the  damages.  In  Replevin,  where  the 
plaintiff  complains  only  of  thel^st  taking,  he  cannot 
recover,  as  he  might  in  trespass,  for  damages  consequent 
on  a  first  taking,  even  when  the  first  was  illegal,  or  the 
defendant's  subsequent  conduct  was  snch  as  would 
make  him  a  trespasser  ab  initio.  Expenses  paid  to  the 
Sheriff  in  connection  with  the  safe  keeping  of  property 
replevied  are  recoverable  as  damages.  McOowAH  v 
Bet. 8    ---------90 

BKPLEYIH— iU^'t^  fe  oet  aside  Writ^  Azrfy  ta  possef 
sion—A/isnomer.}  The  defendants  being  govemmoit 
eoutractors  for  constructing  a  portion  of  the  Intercolo- 
nial Railway,  employed  sub-oontractors  to  cnt  railway 
sleepers  for  them.  The  aul^contractors  went  on  plain- 
liff^  land  without  his  permise^ion,  and  cut  timber  for 
the  defendants.  An  action  of  reple\in  being  brought, 
the  defendants  moved  to  set  aside  the  writ  on  the 
following  grounds:  (1.)  Defendants  had  right  as 
Government  Contractors  to  cut  timber  anvwhere  for 
Railway  purposes.  (2  )  Misnomer  of  one  of  the  defen- 
dants, and  (a.)  Defendants  not  the  proper  parties  to  be 
served,  not  being  in  possession  :— /TeU,  That  the  *st 
and  3rd  objections  would  be  defences  to  be  set  up  by 
plea,  and  that  the  writ  could  not  be  set  aside  on  those 
grounds:— .M^  also,  that  a  defendant  may  be  sued 
under  a  name  he  is  eommonly  known  by,  though  it  is 
not  his  proper  name.    Dathmon  r,  "KXKQ  -       -       S 

See  l5TBB0OLOinAL  BaZLIT AT* 

BB8CI88I0H. 

SoeOowaULCl. 


BE8P0H9EAT  STJFEBIOS^ 

8m  AcnoH  OH  no  cah  fob  Kbguect  or 
Dott. 

BB8GE8TAS. 

iSae  STATEMEim. 

BKVIKW  OF  TAXATION-  •4^E<'tirtf  eoafataoi^  erro- 
meova  statement  of  facts— -Costs^  Where  an  attorney 
made  an  affidavit  on  the  statement  of  the  ICarter  that 
certain  items  had  been  allowed,  and  it  appeared  by  the 
taxed  bill  that  they  had  been  struck  cat,  the  rule  for 
review  of  taxation  was  discharged  with  eoets : — Siembte, 
That  there  is  some  doubt  as  to  whether,  «  hen  a  oauae 
has  been  entered  and  stood  over  for  several  drouits 
until  a  trial  is  had  and  verdict  obtained,  which  is 
afterwards  set  aside,  the  costs  of  the  previous  Circuits 
become  costs  in  the  cause.    Doe  dem,  JOHXnoN  v,  Jar- 

DDW 7 

SSVIEW  OF  T AZATIOH  OF  OOVn-C&pies  of  m 
pleadings  furnished  to  Judges  without  order  of  the  Court — 
No  costs  allowed  for.}  H  hen  a  solicitor  being  asked  by 
two  of  the  Judges  to  let  them  see  copies  of  the  pleadings 
tn  an  canity  suit,  gave  the  original  draft  to  one  Judge, 
and  a  fair  copy  to  the  other,  no  order  of  the  Court 
having  been  mtuie -.—Held,  He  was  not  entitled  to 
charge  in  his  bill  of  costs  for  copies  or  service.    CCDUP 

V.  BBCTOB  of  BT.  ILARTDtfl  IV  TKB  WoOD  $ 
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BE70CATI0H  OF  AUTE0BIT7. 

See  Trustee. 

BOAB  XA8TEB. 

See  Public  AOemt. 

8EA1HH  —  Wages —  CAange  of  ownership  of  vessel — 
Whtn  contract  terminated  by,  where  suit  for  wa^s  should 
be  brought — Merchant  Shippiny  Act  f  lOO — Verbal  con- 
tract betsoeem  Master  and  Seaman  to  perform  voyage — 
^feet of —Quantum  sierwif.]  Where  a  seaman  agreed 
by  artides  to  perform  a  voyage  from  Great  Britain  to 
Amerie  i  and  thence  bacic  again  to  the  United  Kingdom 
and  the  contract  was  terminated  by  reason  of  a  change 
of  ownership  having  taken  place,  the  Court  held  he  was 
not  in  a  position  to  sue  in  this  Province  for  wages  due 
him  up  to  the  time  of  transfer,  under  {  190  of  the 
Merchant  Shipping  Act,  but  should  luive  proceeded  to 
England  and  sued  there.  A  verbsl  contract  made  at 
Sydney  bt<tween  a  Seaman  and  the  Master,  for  the 
f«.rmer  to  go  tn  England,  is  illegal  under  the  Act,  and 
the  Seaman  has  the  right  to  terminate  it  at  any  time, 
and  recover  for  his  ser>ices  for  the  time  he  was  actually 
employed     THE  Queen  v.  Petebs  -       -  86JI 


SESVART— Wages— Privilege  dalm, 
See  IirsoLYEHT  Acr  OF  1809 


800 


8S88I0H8— Proceedings  before— Sntiy  by  Olcfk. 
See  SUMMABT  COBTionoir    -       •       885 

SETOFF— Insolvent  Act  of  1809. 

See  IBSOLYEBT  ACT  OF  1869  4SS 

■     ■  Factor* 

See  PBIBCIFAIi  ABD  AOBVT. 

Bil  ItH^  VWUk^Breaeh  of  duties  of  qglee—&ee$nm  Ibcv 
and  sale— Action  agaima  suretie^-^fieading^Bev,  Stm, 
c.  181.]  Where  a  Sheriff  is  directed  to  wvr  nnder  a  Ji, 
fa,  a  certain  amount,  and  he  seises  ana  sells  for  a 
greater  sum,  he  is  guilty  of  a  bseach  of  the  duties  ol  his 
office,  and  his  surdies  are  Uahls  on  their  bond  given 
aadsr  B«T.  StatnlMb  o.  181.    In  an  aetion  brought  on 


Plight  fgr  I  "ir 
•iiSlcirDt  If  II 


it  the  Bheritt 
-    ■     dutlei 
r  dutv 


Sa  IsfOLTEST  Act  or  Wit. 

■OSDEB-CW^  of/a/M,  ncnruv -/i.ru£ 
la  ftnjftutLoQ  for  iluderfur  stating  thAtchflpUlDt 
■worn  fftliely,  it  ipiwAivil  U>iit  the  prttwdlngi  in 

■ iiin(nniw«oiitori«™/ii^kllllBB 

ill  bclDB  ■  mere  tmpui,  Uis  Jdrtir 


JftU,  TlutUi 
DO  jnrledlctJc 
plaintiff  mhax 


SFlKITtrairB  UHVOBa-RvAf  ^LooI  L/sHbOMra 

til  pfvh'ba  ndi  of,  uivifv  HvKtttK  fftrik  AMerica  Aelt 
\w1^Ttadx  and  Gtnumerce — Itafuiatiim  qf—ReurJuia — 
Uilra  ciivi.]  A  Ixiial  Ltglilatare  hu  do  poirer,  ilnca 
the  BrltUh  5onb  itmnJoi  Act,  IMT,  Is  pmm  ■  Uw 


t  Bill  or  Sichas 


SvEf 


elldcDOO  the  i»n- 


pOAltluD  tu  be  nulla  uf  the  moD^.  The  Itlttr  beJDff 
lo^^IIdd,  That  ItAconl^i'nu  werv  ptuperly  iwlTifil  in 
«videDaa  u  ejtpLilnfDfr  the  act  of  hrndia^  trifl  order,  the 
IMttT  funnlag  part  of  tlw  ma.    ClOwibb  b.  Samubl 


nOCK^  DEVMSD  IS  TEIFBT-StarnatoH-ijV«i. 

aanni^itnlrd  ara/lri—fVlullitr  tAro  eomi  uuJer  Hi  hnd 
of  "  dtptJemU,  vUemt  and  annMol product ."^  B-  W.  bo- 
lii([  at  the  UnK  of  hii  dimth  poHnaed  of  eo  ihun  of 
the  DApital  Mook  of  thft  i  ink  of  Nev  Bnuuwlcki  Hp- 

poort^K^,  .  cO  to  the  dbTeodtujle,  hli  exeonton  imd 

to  pny  ud  Apply  to  the  pltlntitf  from  time  to  time,  the 
«ba)«  mulolng  "  dividend!,  lnt«iHt  ud  uiniul  pn>- 
doD*  of  the  laid  eerenl  tnut-Tnoneri,  itocka,  bond*, 
debntunt,  miiHffun,  ud  imirltua.'  The  teuator 
died  on  the  Uol  Hty,  1803.  In  Decembn-,  1M»,  the 
■hucbotden  of  the  Hank,  at  a  mtvtlng  aallad  for  that 
pmpaae  In  parmaDM  of  &i-^  prorWolia  of  an  Act  of 
&w  PuUunrat  of  Cuiada  (SI  and  33  Vlo,.  o.  fil.l  de- 
aland  It  npedient  to  Insiaaae  the  eapltal  itook  of  (he 
Buk  by  tb«  «Dm  of  $3  hi.i*)  tram  the  uoimiDlaled 
pmllta,  and  that  tha  DlnMon  allot  to  ewih  of  the  pn- 
tent  •barclwldtfa  ona  ahai«  tor  euh  tvo  nnv  held  by 
noh  ihaiAoMeri— SiU.  That  the  oUlntltl  wai  not 
•oUtM  to  ronlva  the  addlttoaal  aliaiea  io  allotted, 
alwihiteiy,  aa  brlnR  a  pnit  nf  the  "dlridrnda,  Inti'rrM, 
and  anuual  iiiwliiw"  of  the  •hajM  no  bmnaitlKvi. 
Wwoisar.Sc.ovlL 81 

ipiOUVT  COHTIcnOH  -.*.V^-ii7  Liqmr  ••^ilh^ul 
£«««■— riiK~.V«i-!>,'(y  (./  alltnutg  and  prmiHf  par- 
tiadar  itoy— Samif  offtna—Oinctetuiii  fir—XxtaU]/  bf 


>■  ]    A  ooDHctioa  (of  kIII^ 

day  of  Aiiguift,"  la  vaffiden' . 
neoe— ry  to  hare  pruV^  the  exact  day  Cpf  aale.  J 
^VviieA.  (a  SeiT  181)  and  A^.  T.  »autA.  (HIl,  T. 
dirtlngulihed:— When  a  nut*  1>  loaiiht  to  b 
vhsed  imder  the  Act  36  Tic.  o.  10,  f  U.  of 
Uquor  without  Uccb«,  u  lor  a  aecaad  offui 
miut  be  charged  In  the  Informallon  with  the  cc 


cut 

_    _ ^ncHt,   proetediHft 

lKfurt—Vammi^iriuT''iputBir  le  tain  affidariU  u— fililry 
Ay  c'frA  qfmotia  ta  appear  beina  atrotd — Sttficmcy  of— 
A^fHtTKBtrnt  of  tarrraig  —  ttettait^  ^  acv  motia  — 
Oirtianiri—Dilay  in  apflgaif  for.l  Defcndaut  ni 
•ummoDed  to  appear  betoie  the  BoaLou  of  QuecD'a 
Connt;  In  January.  ISIi,  to  a>i>«r  a  ODmplalat  oC 
HllingUyHorwIthoiitlloeMe.    naaOdaiitof  eerrleetrf 

fradant  did  not  appear,  and  the  htuing  waa  niMponed 

dcf  Ddantatnotlmeappnritia— whenhewaaconrictrd 
of  tlte  offence.  In  the  copy  of  pmcecdinp  ntiimedby 
the  clerk  an  entry  wu  niade  Uiat  "  notioe  to  appMir 
«u  lerved  do  drb^nduit  T— //iM.  On  an  applloitlon 
for  a  irrliarnri.  that  UiLs  nu  not  sufficient,  bat  Uiat  tlia 
clerk  ihuiild  hair  entenHt  how  Uie  eervlOB  waa  proved, 

mlnlaRer  had  no  powir  to  take  the  nSdaiit.  which 
■hould  hove  been  made  in  open  '  on rt  i— Where  a  cou- 
vletiOD  wu  made  on  the  MtB  Jmnai;,  and  tha  copy  at 
proceeding  delivered  tu  dE'fenduntonFahriuin^Mnt,nut 
only  nached  hia  eoiiDBel  on  Pehruary  10,  and  v  a  for- 
mirded  to  Froderleton  f.  r  the  purpose  ol  movlni  for  a 
rule  am  Id  Hilary  teim,  hot  was  acnld.  Ill:jlly  mlalaid  ; 
the  Court  held  that,  imilcr  the  peculiar  clnnim<tii»o.«  of 

dant    did    not   apply   tul    JEaBter.     iDK    Qaast   e. 

OOLDDQ 885 

TAZHTIOH  IW  THE  CIT7  OF  nZDESICTOH— 

H'Aeffar  n  Cbri  am.,  u.>i(A"  lit  aimai-(l  o/iwit  -ovrry. 
ii.0  »  bmixra  "1  A  clerk  In  the  i  iwrlncial  Brcie'ary'a 
oflne  In  FiHJeiictuD,  who  ri-ddt*  ootaMe  the  dty,  la 

ina  of  -M  Vlo..  c.  33,  f  M,  ao  a*  to  puke  him  an  in- 
habitant  of  tlie  dly  for  the  porpoaa  of  taxation.  Kx 
parte   BKITH         -------         14T 

IEXA1IT8  IV  COnim  —  Omtti"— TVeipoa  agaiiut 
af-fevuil,]     Pnwt  of  iJie  defendiint'i  having  locked  the 

Sleacalnrt  the  plaintiff,  endeavniiu;  to  eiclnde  him 
im  the  joint  property,  and  n!  hl»  having  refnaed  to 
(ufTer  the  plaintiff  to  cuter,  denylofi  hla  tlUe,  !a  evidenoe 
of  outter,  and  wiia  Impnpvilf  wltnlieU  from  the  Jarr 
Bmown  e.  UOOM 4S 
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TORT  — Action  of—Damaae»^Eiemplary—Fartnert~- 
Liability  of  one  for  vorxmgful  act  of  Co-parBur—SHeading 

—  Variance — Mortgagor  vn  po$utsicm — Ikrtonal  property 
— Action  for  injury  to—Neceuity  of  nedfying  particu- 
larly.'] A  partner  is  responsible  for  the  wronnul  aota 
^  his  oo-partner  in  a  matter  connected  with  the  part- 
nership business,  done  for  the  joint  benefit*  though  he 
himself  personally  had  nothing  to  do  with  the  tortious 
acts :— In  actions  of  tort,  the  mere  fact  of  the  damages 
being  high,  and  more  than  the  Court  would  have  given, 
is  not  a  sufficient  ground  for  disturbing  the  verdict :— A 
mortgagor,  in  possession  of  propmy,  is  properly 
descnbed  in  the  declaration  as  bein^  -'seized  and 
possessed'*  thereof :— In  an  action  for  injury  to  personal 
property  contained  in  a  building,  it  was  held  not 
necessary  to  specify  the  property  injured,  and  that  the 
words  '*  the  property  therein  **  were  suffidenu  Bhew- 
ixo  V.  Bebbtmah 51A 

TRESPASS— ^o^  impntomment — Protection  ofjushcet 

—  Irremdarity  in  proceedingt  —  TYoo-jwnce  damage*,'] 
Plaintifr  having  been  convicted  before  defendants,  two 
Justices  of  the  Peace,  of  selling  spirituous  liquors  with- 
oat  license,  was  fined  a  certain  sum  to  be  levied  by 
distress,  and  if  not  paid  within  a  limited  time,  plain- 
tiff to  be  imprisoned.  At  the  expiration  of  the  time 
Iimit*<l  for  payment,  defendants  issued  a  warrant  of 
commitment  without  previous  issue  of  distress  warrant: 
—Held,  In  an  action  for  false  imprisonment,  that  as 
pTaintifr  was  guiltv  of  Uie  offence  of  which  she  was  con- 
victed, and  her  imprisonment  did  not  exceed  that 
assigned  by  law  to  the  offence,  d  fendants  were  entitli-d 
totlie  protection  of  Beo.  U  of  the  Bev.  Statutes,  c.  139, 
and  to  have  the  verdict  reduced  to  t^  o  pence.    Bmith 

V.  BIMMOH8 808 

TRESPASS  —  False  impnsonment  —  Action  against 
Justices  fur—\  Rn:,  f^tat.  c.  129,  j  \\  —  Constable  ] 
Plaintiff  was  convicted  before  two  of  the  defendants. 
Jus-  ce9  of  the  Peace  for  King's  County,  of  *' selling 
liquor  without  license,"  and  ordered  to  pay  twenty 
dollars  and  co»\a,  otherwise  a  distress  warrant  to  issue, 
and  in  default  of  goods,  to  be  imprisoned  in  the  com- 
mon giiol  at  Kingston,  King's  County,  for  50  diys, 
unless  the  penalty  and  costs,  together  with  o»^ts  of 
disiress  and  commitment  and  of  conveying  plaintiff  to 
ffaol,  should  be  sooner  paid.  At  this  dmo  an  Act  had 
Dei>n  passed  to  provide  for  the  removal  of  the  Shiretown 
from  Kingston  to  Hampton,  and,  in  the  meantime, 
making  the  gaol  of  Bt.  John  and  Westmorland  the 
common  gaol  of  King's -the  officer  executing  any  pro- 
cess having  the  option  rf  taking  the  prisoner  either  to 
Bt>  John  or  Wei^tmorland.  'J  he  constable  not  being 
able  to  find  any  goods  to  levy  on,  the  Justices  Issued  a 
warrant  of  commitment,  direotin^  plaintiff  to  be  taken 
to  Kingston  and  •  here  imprisoned  for  50  days  unless 
the  penalty  and  costs  (including  costs  of  distress  war 
rant  and  of  conveying  plaiiitiff  to  gaol)  be  sooner  paid. 
The  Justices  verbally  directed  the  constable  to  take 
plaintiff  to  St.  John,  and  the  fees  were  made  up  for 
taking  him  there.  Plaiutiff  was  only  confined  a  few  days 
when  he  was  discharged  by  Judg-'s  order;— £feW,  In 
an  action  brought  against  the  Justices  and  constable 
for  false  imprisonment:  1st,  Ihat  the  warrant  of 
commitment  was  illegal  both  as  t*  amount  and  place 
of  imprisonment,  audthatthe  Justices  had  no  authority 
verlMiIly  to  direct  the  constable  to  take  the  plaintiff  to 
Bt.  John  :  2nd.  i  hat,  in  section  11  of  the  I  Rev.  Stat, 
c.  129,  the  word  ♦•  or  "  should  be  read  «•  and,"  and  th  t 
the  provisions  of  the  Section  did  not  apply  in  this  case 
so  as  to  protect  the  Justices.  Qtue-e,  Whether  an 
offenoe  is  sufficiently  stated  in  a  conviction  for  selling 
"lirjuttr"  vkithout  license.  Campbell  v.  Flewwel- 
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trespoftst'iN. 
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TRESPASS  — -^i^*^^  ticket— Government  emnloy9§'^ 
Whether  liable  for  hit  terongful  acts  ]  1  he  plaintiff*' 
travelling  on  the  Intercolonial  Railway  on  a  through 
ticket  from  Picton,  Kova  Scotia,  to  St.  John,  was  re- 
quested by  the  defendant,  a  conductor,  to  give  it  up 
and  accept  a  conductor's  check  instead,  in  accordance 
with  his  instmctions  received  from  the  Superintmdenft 
of  the  road.  On  his  refusal  the  defendant  stopped  the 
train  and  put  the  plaintiff  off,  using  no  nnneceesaiy 
force.  For  this  the  jury  gave  a  verdict  for  $500 
damages.  On  a  motion  for  a  new  trial  tlie  Court 
(WZTMOBX,  J.,  dissentiente)  refused  to  disturb  the 
verdict  on  the  ground  of  excessive  damages,  thongb 
admitting  them  to  be  larger  than  they  would  have 
given  under  the  drenmstanoes  :->A  servant  of  the 
Crown  is  liable  for  his  own  wrongful  acts.  ICOBTOir  v. 
Babtlett 815 

TRESPASS— J2Ze^  distress— "Where  no  Jlxed  rent-^ 
Tools,  distress  of,  iMere  there  are  other  goods  on  premises 
—Damages.]  In  trespass  for  seizing  and  selling  tools 
under  an  \VLeg^  distress  the  plaintifl  may  recover  aoi 
only  the  value  of  the  goods  distrained  and  sold,  but  also 
damages  for  being  deprived  of  the  use  of  them,  if  there- 
by he  Is  thrown  out  ox  employment,  and,  in  estimating 
the  fdamages,  the  jury  have  a  right  to  take  into  con- 
sideration the  circumstances  in  which  the  plaintiff  was 
Ehiced,  and  the  difficulty  of  obtaining  employment  in 
is  trade  without  tools.  A  distress  is  illeffiu  when  Uiere 
is  no  fixed  rent;  so  also  is  a  distress  of  tiie  tools  of  the 
tenant's  trade  illegal  when  there  are  other  goods  on  the 

EremisHs  which  could  be  distrained  on.    Rtttakt  v. 
[cMiKH 3T0 

TRESPASS— /itf/tice  of  the  I^oe-Want  of  /urisdic- 
tion—Reasonalie  and  probable  cause— Costs — Validity  of 
Dominum  Act  3^  and  .H.^  Vte.,  c.  29,  f  ISl.]  The  defen- 
dant,  a  Justice  of  the  Peace,  issued  a  warrant  to  arrest 
the  female  plaintiff,  on  an  information  stating  that  she 
did  "imlawfully  take  and  earn*  away  from  his  (the 
informant's)  protection  his  daughter  8.  v*  .••  The  Jiis- 
tioeprofesaed  to  act  under  the  Dominion  Statute  82  and 
83  Tic,  c.  20,  }  56  -.—Held,  In  an  action  for  assault  and 
false  imprisonme  t,  tJiat  the  defendant  had  no  jurisdic- 
tion to  issue  a  warrant  on  this  informati  n,  and  was 
liable  to  an  action  of  trespass,  and  that  the  question  of 
reasonable  and  probable  cause  can  only  arise  where  the 
Justice  has  jurisdiction  over  the  matter,  ^iks  v. 
Brewster,  (4  Allen  4U)  discussed.  Qiurre,  Whether 
the  Dominion  Act  82  and  .33  Vic,  o  29,  {  184.  relating 
to  costs  in  actions  against  Justices  Is  not  ultra  vires  the 
Federal  Parliament  ?    WHiTTua  v,  DnmuBB        MS 

TRESPASS— A'^'cv  of  the  Peace— Actum  agninst,  for 
false  imprisonment  —  Irrtgularity  —  Cbmmitment  of  pri- 
soner to  "  safe  custody"  other  than  common  Gaol  or  Piwm.] 
Information  having  been  laid  on  oath  before  the  defen- 
dant, a  Justice  of  the  Peace,  against  the  pliUntiff,  he 
imned  a  summons  and  copy,  but  the  copy  was  defective 
in  not  oontaining  t^e  return  day.  The  constable  made 
oath  before  the  ^stice  that  he  had  served  a  true  copy  of 
the  summons,  whereupon,  the  plaintiff  not  appearing 
at  the  return,  the  <lefendant  imued  a  warrant  for  the 
plaintiff's  arrest.  On  being  brought  before  the  defen- 
dant, the  plaintiff  refused  to  enter  into  a  recognizance, 
and  was  thereupon  remanded  to  the  "common  gaol  at 
Kingston,"  King's  County,  for  five  days,  from  which 
he  was  dischamxl  by  a  Judge's  order.  An  Act  had 
just  been  passed  not  known  to  the  defendant,  removing 
the  Bhiretown  from  Kingston,  and  making  the  common 
gaol  of  Bt.  John  or  Westmorland  the  common  gaol  of 
King's.  An  action  for  false  imprisonment  having  been 
brought  Rgiiinst  the  Justice:— ^/f/rf,  Ist,  That  as  the 
di'ffri'lant  h.Ml  juriwlirtiou  ov  r  the  subject  niatttT  of 
th  •  <'()ini>l  lint.  jiTid,  wlu-Ti  tlio  tymstable  mjid(>  th.*  ntfl- 
<lavit  of  stTvicv  of  sunin)OU»<,  also  over'thr?  plaintiff's 
p<'r-»>n,  trc-pass  woukl  n^t  lie  withtuit  nrilic:' or  want 
of  riu-^'H.iMt-  au'l  proSia'tli^  I'liuv-.  'im\, T't»t the  i»  a-n- 
tiff's  impn«>nnh-nt  at  Tiinu-Jton  l»eingoi»ly  a  n-mnhlT 
for  safe  custoily  until  tliu  vompUiut  could  be  heard,  it 


WH  Irgil,  though  the  bnUdlng  na  oat  the  oominoB 

rl  of  the  CodDty— the  ponr  belflff  ^vea  hy  3S  uid 
Tie.,  0,  31,  i  n,  Blktuto  of   OuimU.     Buck  r. 


'-Tftln  impriiDDnieiit — MalUilcnu  | 

A*  EaroTFEL  -       -       -       -       MT 

-Jutla  o(  the  Fttee—Wtiea  puUea  Httt«,  lUUU^ 


TBEaPAsaTOLAjroa 

MMJUetfunitoal  fa  rirK 
tficfion.]  Wlwra  In  ■  pnxHdlBft  before  two  Jiutla 
ondgr  1  B«.  But., «.  l-ia,  tor  olDully  cutting  ud  oa 
TVioM  nwi*  tfmbor  off  oompUlnuVt  1juiiJ»  then 

Am  to  S  .  »iiu;U>  qu«r"~  -•  •"■ ■ '--•■ 

vA  WM  (wno  nnd4.  _         , 
ulneie  of  thi  u*  ii  nagmtlvH-.  _ 
»  dlioh»»g«l.    » jwrie  DowoTJ 
Sat  ImBCOLOiiiiLL  BiHiIut 


I'HUITU —RtvoeatiiM 


-WScrt  Umdimg 


ryof-  

..  ,  w.r   F.  dlad    

lUtor  put  of  AucDit  ISIO,  Intotnta,  htTlag  hii  Ufa 
Innmnn  the  inm  df  %«M<i,  "to  bapuldto  K.  (t^a 
pUlBtlff)  bli  wtte,  U  the  ihoulil  luirln^in  |  If  not,  to 
tlu  obUdnn  at  tlie  »Bnnd.  or  their  legal  tepiMfnUr 
tine."  On  tba  IStli  Saptamberfallavlng.  plalntill  giTS 
dslenilwic  In  writing,  aalliority  (o  anllei.'t  the  Idmikdm 
uid  lue  It  for  tht  ptinmee  of  uylng  the  debta  ol  her 
hu<bMi1.  Bubeei|neiitly,  oa  the  IMh  Bvptembtr.  <!•- 
taadut,  not  tMlng  Htt>tl.'d  with  tlir  preiloui  uithorltr, 
proonnd  •  deo-l  poll,  whereb;  tlw  pIkJMIR  IMlgmvd  tlie 
nollola  to  him  In  imn  far  [uymmt  of  the  beluur  of 
Uie  dabU  doe  br  F.  or  tor  the  purchHS  of  MOh  drbte. 


.._...  rl  tiDoi  defrudi^tot  the 

_.)   polidea.     Solwllhitandfi 

thia,  delinduC  djitrlbattdiraoai  hb 


_.__    Jfng 

^      !■  ortlLlon  whst 

vu  neeeaeuT  to  dlMhuge  thcdr 
bavins  inad  dctendant  for  (ho  wt\ 
the  Intnruoe  Comuuiy  ■.~Hdd,  let.  That  It  i 
--     ■  -      -'ilntKr  to  revoke  tho  authority 
g  aa  he  had  neither  pertud  ' 


Setrad 


'•"•^P* 


of  her  hi 


. ge  hit  Indebtednen,  the  but  of  drTeDdaDC'i  h 

mninunloated  to  F'leredltor*  the  authority  tor 
and  pa*  orer  the  moaer  would  not  bu  ■uBlMent  X-. 
vent  the  philntlfr  rmm  ehanglng  Ita  dlapoalUos 

nroklog  the  authori^.    Sri,  (per  Bn "   ' 

Au,»  and  WKI.DOII,  I.  J.,  Warvon 

that  the  eangeiMat  easnV  ■ ■ 

-'       enAxitanadilBgth 


5h  AoT  or  pBomotAi^  UanLaTunuLATnts 
■o  Sa«l  liion. 


— VlMthCT  Aot  IT  Tie.  a.  I  li. 


OLTUT 

aandaVle.,  0.4,  t  IM. 
Sm  T^MtrAM MS 

Srt  IllTEBOOLOnAL  UULWAT. 

— Fower  nf  Local   Lpglalatnrs  lo  profalblt  ale  of 
Bpirituoiu  Ltquon. 
Sa  BriBtTL-aiii  LiquOU. 


UtUJtT— A^f*  jaw  fir  ilHrai  InUmt—WStlliir  It 
on  it  cellKltd—at  >'■  ,  e.  ll.J  By  Anl  of  ABKinbly 
ai  vie.,  e.  HI,  it  1>  deoland  that  "no  perun  stiaU 
dlreetl*  or  iDdlnetl;  receive  on  any  wnlisdl  lo  b« 
madr  (or  the  luan  of  any  moBry  or  goJd^  more  than  M 
(or  the  forbearanor  ot  £100  tor  one  year,  and  alttr  that 


time':— O^.niat 

ful  Intf mt  bMfl  charged,  whollj 
tFeTythlog  paid  above  aix  per  cc 

TABUnCI. 


ed,  anS  t' 


Judge  wai  right  in  din-rtiBg 


Htr'i  Uml.\  r.  and  wife  made  a  ovrrj-ance  ot  tha 
farm  on  which  thry  lived  to  llielr  loo,  the  pUVnUlt,  the 
ODnBidention  being  thM  the  plalntiD  wouM  nuiiiHirt 

A  tew  dayn  aft^r  the  D»d  waa  givtn  jijdgnient  waa 
Blgneil  againU  f.  and  wife,  for  tlir  co>l  of  u  auit  whieb 
they  had  previously  brooglit  agninit  th«  Sh-TlIT  (or 
levying,  under  an  eieriilion  ag»in.t  >'.,  tin)i»Tty 
oUimeil  by  hii  wife.  Thp  land  to  cnnveyed  liavlnjf 
been  aeluid  and  eold  under  na  eiecullon  iv.ued  agsinit 
K,  waa  parchaaed  by  B.,  by  whoae  lianw  the  dif enhnt 
had  eomraltted  ttie  aeta  oompUiued  ol.  An  actUm 
bdng  Inoiighl by  the  plait"—  

the  JU17  thai  the  Deed  fmi 
agaiattttu'lroredltora,  Ihe  BomnC-ad  An,  31  Vlu., 
c.  Vi,  would  not  aff«t  the  oa>e,  her.iuic  n<>  appl'eidon 
waa  mads  by  ■■.  ud  bia  wife  (o  the  SheriH  to  have  • 
homeatead  aet  olT,  eren  if  they  hadnatpn-HadQil  thriQ- 
■rl  r*  tton  daimlDg  tlw  rmnptlon  by  execntlng  tin 
Deed  to  p<aintlff  :-~An  eHcutlon  directed  tu  "the 
ooronen"'  of  a  Connty  may  be  oomiihI.  and  the  land 
conveyed,  bjr  one.    FouaiEar.  Haju>i:ia  UO 

TIU)  LAID  TAT —Ifoit-Tetida  I  anrfin;  sa  biuuira 
in  Utrith  mkert  biitd  lia—Ktu.  B(af„  c.  M,  I  1»™J1I4 
f-it.,t.  It—OMitnetwmo/Aet.]  By  Jet  v(  Tic,  e.  I», 
It  ii  prorldK)  that  tlien  ihaU  be  (weawd  and  oollertnl 

neaa  land,  bat  It  1>  al»  dedanj  that  "  00  owner  of 
landa  ahaU  be  taxed  andar  the  proHMona  of  thla  Aet  oa 
landa  In  the  Pariah  where  he  mldea.*  Tb*  I  Ber.  Btat., 
0.  N,tl»,dfalana that  "tor the parpcaaactaaanamn^ 
erery  pinon  carrylu  on  bualoeai  In  any  parlab  ahall 
be  deemid  an  Inh^Swt  tbnor ;- AU;  ThM,  aa  tha 
Act  M  not.,  pointed  oat  tba  mode  of  levying  and 
aawming  tba  tax,  the  modt  tt  aaaeaamant  prorldcd  b* 
the  Berlaad  Stotnlea  waa  not  teocrpotaled  1b  tbia  AeC 
and  Ibal  Mctka  IV  bad  m  appUn^oa  to  It.  BMhli^ 
the  leglalatnra  baa  aaed  (he  word  "ILaMuit*  In  ■ 
BcBaedlllmal "    - 


TILD  Um  TAZ-'-o- 


WILL- 


■nlily  tha 

Hliifvd,  lint  tlu  thipl  iIhI  ».  uii^alw 

-     -■  IPU,  •nntthvunml 

••  Pmlnlr.    It  In  no 


f^l^a^ 


rlli'Rti,  biKi-thvr  with  all  Ilir 

whk'l>Ii>hallIiiiiKH>iHH.^M  tl:     _  .  ., 

'ko  tlioivntHiuiiliiToftfainf  nil  my  other  w 


licncllanA  lucli  ut  my  ynai 
llvlDH  witli  hrr  uul  Alll  lu 
furtlHT  my  Kill  Itut  it  Ulu 

oni  Bii|i|wit  of  mr  Mill  wl 


ifldiiitrarUipmiiratiii-.. 
I  ABil  yimnnt  nhlliiTni,  the 
'      ilirhafthe  ^trinslpala* 


m«'  iB  DMCimiry  fiir  thxt  iargnm,    li  I'l  _ ^  

■ivl  1  tu!n'ln'  liltwttlut  vIutBTiT  of  my  niU  nr  nmDiul 
tstatr  Dia>-  rrmalB  lOIrr  tlir  ilnlh  at  m/  mill  w^fp,  and 
which  luw  not  tuVB  ptrriniiiily  uthiTwlie  iHainwil  nt  in 
Ibimrlll,  uluill  li*niiuI1yiltriM,*ha)<-iuiiI  >Jurrallk». 
hetwHD  mydilliimi.''  Aftn  the  loutiiT'lituitli,  M. 
loui-d  Apunion  ntthF  priiniitytnthvdi'rMi'iBnt.  umW 
■  rlHnbi-  (VBlalnliiK  Tartuiu  nivfiiaiiti^  tnr  k  Imn 
wlilrh  •'iKii'Ir-.i  iH-yimd  1I'>.  lit.-.  U.  Iiavlnff  rlii'.l,  tliF 
rWciHiaiit  refiuiH]  u»  iierfimn  htn  (\jvT-ii3]it*i,  aMi'^Ing 
that  till-  I'll*'  wai  ili-termlni^  liy  her  ilfulh.  In  an 
actluD  Imnitht  by  the  itiillilrvn  ul  K.,  Clir  n'miiluJrr 


J  In  th*  »:il,  II  will  \iM  1— Pir. 

only  took  »  Uf.-  <?>tJt«  iirnlw  lii^  will  -.  -9.- 
alii:  Iwl  a  p»w<T  of  Mil-  liith     '    ' 

r-tntr,  aD<ru  lui 

-TIiIt.1.  IliJt  wl 


u  luclwlM  ill 


.  IliJt  wh.lr  It  wa«  oiKU  to  tlw  ili.-feD<kill 
at  M.  hiMl  only  >  life  CMUK',  liy  ■co'iitlnft  tl 
m'uT,  aoilmk'rinff  uuikTitiandniDtlnnihg' 
no  ofthf  pMpwty,  nrwUMMtniinrdtramdlapu 


hiijaiuis  the  power  wan 
nat*  ami  pmflt*  f^  tlib  property 
tlw  ma'aliiiviKi-  of  the  U~"- 
■ctian  for  r^nt  whidi  accn.. 
■ethin  whirh  uvw  nFler  ODi' 
vi-yed  HWiiyJiI*  Int 


of  tlu>  Family  :— FoatU),  Ttiat  In  i 


<i  nwiiT  hi*  intenit,  he  xhoul-l  not  be  a  party: 

Ivnoi' of  C»mn>icdonii>  »t  Si-wvn.  appolnteil  unifer 
of  Awemlily,  aetlnfl  In  thit  oaiiaolty  i<  pr™a 
■tuffldeat.    KHAPFi.  r """ 


WIIL-^iw 
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MTtn^nn?  - 1 

o.  i,  c.  e—Ilt  filnrnua  It  fAu  Prvrmee— 

-Prafliet—VnmpiiaanatTaitnlal  fruiJ.I 
>  .ioAu  in  ^»X•.  lielinv  the  new  Will*  Act,  I  VIo., 
uhpH  anffidrnllyenviilrri,  Ihauah  the  teetalur 
r  •Ini'd  DDT  anualiy  acknowlegeil  the  H 
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km  sot    noVnt,  
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